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COUNTY  COURT— has  jurisdiction  to  direct  a  sale  by  referee  on 

foreclosure  of  a  mechanics'  lien,  1 14. 
.  CREDIT  MOBILIER  CONTRACT— of  horse  railroad  company,  283. 

D. 

« 
DEBTOR  AND  CREDITOR— remedy  under  bankrupt  act  and  under 

State  laws  contrasted,  872,  879. 
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DEDICATION— of  land  for  a  highway,  880,  400,  nat&. 
DEED — ^bounding  on  unopened  street,  880. 

roles   of   interi)retation ;   exceptions;  conditions;   incum- 
brances, 50. 
subject  to  mortgage,  804. 
DEFENSES  IN  FORECLOSURE— application  of  bonus,  80a 

neglect   of   mortgagee   to  foro- 
close,  422. 
DEMURRER— to  answer  setting  up  counter-claim  for  recovery  of 

usurious  interest,  210. 
to  complaint  not  stating  facts  sufficient  to  constituto 
a  cause  of  action,  178. 
DIRECTORS — ^liable  for  transactions  in  their  own  interest,  288. 
DISCOVERT  AND  INSPECTION— physician's  account  books  when 

not  subject  to,  148. 
DIVORCE — ^rents  and  profits,  how  reached  by  sequestration,  29. 

E. 

ESTATES— vested  and  contingent,  404. 

EVIDENCE— bill  of  particulars  in  action  for  conspiring  to  withhold^ 

410. 

examination  when  adverse  party  is  dead,  &c.  (}  809  of 
the  Code),  1,  8,  note, 

first  admitted  on  appeal,  confined  to  record  evidence  in 
support  of  a  judgment,  280,  288. 

judgment  debtor's  residence  should  be  shown  on  appli- 
cation for  appointment  of  receiver  in  supplement- 
ary proceedings,  444. 

of  dedication  of  land  for  a  street,  880,  400,  note, 

of  party,  effect  of  contradiction  of,  238. 

ordinance  establishing  width  of  sidewalk,  not  judicially 
noticed,  280. 

plaintiff  must  make  out  a  prima  facie  case,  to  obtain  or- 
der of  arrest ;  mere  averment  not  sufficient,  457, 459. 

post  mark,  as  evidence  of  mailing,  70. 

presumption  as  to  ground  of  granting  new  trial  on 
condition  of  payment  of  costs,  102. 

subpoena  unnecessary,  on  examination  of  parties  befor6 
trial,  418. 

that  purchaser  knew  that  bonus  came  from  borrower, 
808. 

to  show  intent  of  covenant  as  to  incumbrances,  50. 

weight  of  conflicting  testimony  of  parties,  to  be  sub- 
mitted to  juiy,  274. 
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EXAMINATION— of  advene  eluimsot  agidaat  aequeatrator,  29. 
EXAMINATION  OF  PAIiTI£S--s>ppUcutioa  for,  to  allege  knovir 
.;  edge  of  spccitic  facts,  129. 

before  trial,  a  substUutc  for  bill  of 

difloovery,  140,  159,  note, 
)>efore  trial,  not  allowed  in  aeftiog 
^  for  libel,  14G. 

insaQity  of  party,  a  ground    for 
*  .  .  refusing  an  examinatioa  bfft- 

fore  trial,  137. 
I  ■  of   adverae  claimant   in  case  of 

aequestration,  29. 
order  for,  before  senrioe  of  savcLf 
, .  moasy  ia  without  jurisdictioi^ 

162. 
•abp<Bna   unnecessary   on,  beforp 

trial,  418. 
when  adverse  party  is  dead,  &c., 
1,  8,  not&, 
EXECUTION— effect  of  sale  on,  after  release  of  judgment,  238. 
i'  '  how  designated  in  bringing  an  action,  238. 

immateriality  of  proximity  of  time  of  general  assign- 
ment to  issuing  of,  222. 
issued  after  five  years  without  leave,  not  void  but 
iJ  '  voidable,  806,  noU, 

issued  against  executors  under  leave  of  surrogate,  a 
j.  sufficient  adjudication  of  existe;ice  of  assets, 

as  against  a  receiver,  208. 
motion  for  leave  to  issue,  not  to  be  opposed  by  im- 
peaching tlie  judgment,  203. 
most  fall  if  judgment  is  vacated,  203. 
\  ' '  one  knowing  that  transcript  of  marine  court  has  been 

filed,  liable  for  directing  a  marshal  to  carry  out, 
210. 
on  marine  court  judgment  cannot  be  issued  to  a 

marshal  after  filing  of  transcript,  210. 
when  sale  under,  becomes  void,  168. 
EXECUTORS  AND  ADMINISTRATORS'-CosU  allowed  when  claim 
<^::/  •  against  testator^s  estate  is  unreasonably 

resisted,  105. 
/.'.  ooats  refused  in  foreclosure  of  mechanics* 

lien  against:    disbursements   allowed, 
110. 
••'•.,  ,    offset  of  bequest  to  executors  in  trust  to  re- 

cdve  iocomo  and  pay  to  beneficiaries 


ISDEK.  xri! 

after    termination    of    a    life    estate, 
404. 
EXECUTORS  AND  ADMINISTRATORS— wlien   claim   ngninst,  it 

not  unreasonably  resisted,  plaintifl  not 
entitled  to  costs,  107. 

F. 

FALSE  IMPRISONMENT— relevant  and   irrelevant   allegations  of 

complaint  in  action  for,  108. 
FALSE  REPRESENTATIONS— requisites  of  affidavit  to  obtain  arrest 

for,  450. 
FEES — and  commissions  of  referee  to  sell  in  partition  cases,  07. 
FORECLOSURE — bonus  in  excess  of  lawful  interest  credited  on  the 

mortgage  as  a  payment,  868. 
defense  of  usury  in,  8G4. 
effect  of  clause  making  deed  subject  to  mortgage, 

804. 
neglect  of  mortgagee  to  previously  foreclose,  a  de- 
fense in,  423. 
order  to  show  cause  returnable  in  less  than  two 
days,  and  containing  stay  of  sale  on,  irregu- 
lar, 454. 
FOREIGN  JUDGMENT-Hietion  upon,  815. 
FOURTEEN  DAY  ACT— discharge  under,  87«. 
FRAUD — in  obtaining  judgment,  238. 
FRAUDULENT  CONVEYANCE— remedy  of  tecdver  in  case  of,  20. 

G. 

GUARDIAN  AD  LITEM— insolvency  of,  825. 

security  for  costs  by,  825,  434. 
pecuniary  responsibility  of,  to  be  shown 
before  appointment,  434. 

H. 

r  HIGHWAY — an  unauthorized  continued  obstruction  of,  n  nuisancey 

211. 
dedication  of  land  as,  880,  400,  tufte, 
HUfSBAND  AND  WIFE — agency  for  purpose  of  drawing  from  sav- 
ings bank,  842. 
married   woman^s   liability   on  indorse* 
ment,  70. 

Vol.  n.— B 


INDEX 


INCUMBRANCES— what  are,  56. 
INDICTMENT— for  obscene  writing,  06. 

INFANT— irresponsible  guardian  ad  litem  of  infant  to  give  secnritj 

fur  costs,  484. 
pecuniary  responsibility  of  guardian  ad  litem  to  bo  ahown 
before  appointment,  484. 
INJUNCTION— application  for,  to  be  made  on  affidavit,  and  not  on 

verified  complaint  alone,  453. 
denied  when  not  asked  for  in  good  faith,  440. 
reference  to  ascertain  damages  under,  what  it  deter- 
mines, 101. 
when  not  granted  to  prevent  obstruction  of  win- 
dows, 485. 
INTEREST— when  allowed  on  recovery  of  money  had  and  received, 

103. 

J. 

JUDOMENT— action  to  vacate,  238. 

cannot  allow  tender  to  be  made  afterwards  which 

should  be  made  before  trial,  81. 
effect  of  offer  to  allow,  within  ten  days  of  trial,  90. 
effect  of  satisfaction  by  judgment  creditor  of  an  as- 
signed, 231. 
entered  on  insufficient  affidavit  of  service  of  summona 
is  without  jurisdiction,  203. 
JUDICIAL  NOTICE— not  taken  of  ordinances  establishing  width  of 

fiidewalk,  280,  mOe, 


UBEL— examination  of  adverse  party  before  trial,  not  allowed  in 
action  for  libel,  146. 

HL 

KAIL — service  by,  70. 

MALICIOUS  PROSECUTION— in  action  for,  affidavit  to  obtain  ar- 
rest must  set  forth  evidence  of 
malice,  and  want  of  probable 
cause,  457. 

MARINE  COURT— execution  on  judgment  of,  cannot  be  enforced  by 

a  marshal,  after  filing  of  transcript,  210. 

MARRIED  WOMAN— See  Husbaio)  abd  Wifb. 


INDEX. 


MABSHAL— cannot  act  under  execution  issued  on  marine  court  judg- 
ment, after  filing  of  transcript,  210. 
carrying  out  execution  on  marine  court  judgment,  pro- 
tected, 210. 
MECHAJSTLC'S  HEN — a  personal  judgment  can  bo  recovered,  333. 

action  to  foreclose,  an  action  in  rem,  110. 
appointment  of  referee  to  sell  and  report  defi- 
ciency on  foreclosure  of,  114. 
filed  after  decease  of  owner,  under  Kings  and 

Queens  counties  act,  110. 
joint  liability  of  contractors  in  a  proceeding  to 

foreclose  a,  833. 
payment  into  court,  333. 
provisions  of  2  R.  S.  100,  S  53,  and  116,  §  18, 

do  not  apply  to,  110. 
under  Kings  and  Queens  counties  act,  collu- 
sive ]iayment  ineffectual  against,  111. 
MORTQAGE— 4K>nu8  in  excess  of  lawful  interest,  808. 

neglect  of  mortgagee  to  previously  foreclose,  a  defense 
dn  foreclosure  of,  422. 
MOTION — compelling  affidavit  for  purpose  of,  137. 
MUNICIPAL  COIiPORATIONS— rule  of  assessment  for  benefit  of,  86. 

tax-payers*  action  to  prevent  waste 
against  officer  of,  440. 
MUNICIPAL  ORDINANCE— not  judicially  noticed,  280. 

N. 

KATIONAL  BANE — taking  greater  interest  than  allowed  by  statute, 

216. 
KAyiQABLE  STREAMS — nuisance  in ;  degree  of  obstruction  not  to 

be  considered,  211. 
riparian  owner  not  to  appropriate   any 
part  of,  wliicb  is  a  public  highway, 
211. 
NB  EXEAT— is  issued,  as  a  general  rule,  only  in  cases  of  equitable 

demand,  107. 
not  granted  in  action  on  legal  demand ;  nor  where  lia- 
bility of  defendant  to  arrest  is  in  doubt,  107. 
when  motion  to  vacate,  on  ground  of  defcudant^s  hav- 
ing given  bail,  will  not  bo  denied,  107. 
liTEGLIGENCE— of   creditor  in  collecting  notes  held  as  colhiteial 

security,  444. 
NEW  TRIAL— motion  for,  205,  800. 

on  the  judge's  minutes,  205. 


^ 
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NEW  TRIAL — ^wlieo  order  granting,  not  to  be  conditioned  cm  pA^ 

ment  of  costs:    presumption  as  to  ground  of 
granting,  on  such  condition,  103. 
KON-DDPRISONMENT  ACT— arrest  under,  allowed  in  equitable  as 

well  as  legal  actions,  406. 
eridence  of  fraud,  SCO. 
notice  to  be  published,  372. 
KOTARY — mode  of  mailing  notice  of  protest,  60. 
KOTIGE^— constructive  notice  to  principal,  21. 

to  be  given  to  non-resident  judgment  debtor  of  appointment 
of  receiver  in  supplementary  proceedings,  442. 
KUISAKCE — rafts  of  timber  continuously  moored,  211. 

O. 

OBUOATION— of  a  third  person  in  payment;  collateral  security  for 

its  payment,  205. 
OBSCENE  WRITING^what  is  indictable,  66. 
OFFER— to  allow  judgment  within  ten  days  of  trial,  00. 

P. 

PARTIES — action  by  receiver  of  a  corporation  sustained  against  only 

wroiig  doing  stockholders  and  directors,  283. 
effect  of  contradicted  testimony  of,  236,  note,  874. 
suing  in  representative  capacity,  238. 
exapiination  of  adverse,  before  trial,  120. 
insanitjLof,  a  ground  for  refusing  order  for  examination 

berore  trial,  137. 
subpoena  unnecessary  on  examination  of,  before  trial,  418. 
when  plaintiff  not  compelled  to  make  discovery,  d;e.,  14& 
PARTITION— referee's  fees  on  sale,  03,  07. 
PAYMENT— to  unauthorized  attorney,  22. 
PERSONAL  OOMMUNICATION--or  transaction,  what  is,  1,  12. 
PLEADING — advantage  of  limitotion  of  time  to  recover  usurious  in- 
terest, taken  by  demurrer  instead  of  aaswer,  216. 
bill  of  particulars  in  action  for  conspiring  to  withhold 

evidence.  410.  i 

in  action  on  contract  for  nchange 
of  land ',  410,  Tiote, 
complaint  on  indorsement  to  give  credit  with  payee, 

00,  70,  70. 
leave  to  file  supplemental  answer,  refused  where  the 
matter  proposed  to  be  pleaded  cannot  bar  the 
action,  461. 
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PLEADINQ^ — modo  of  counting^  on  a  reward,  and  on  a  claim  lor  ser- 

vices,  1. 
objection  to,  when  not  available  on  appeal  if  not  takeit 

at  trial,  111. 
relevant  and  irrelevant  allcgations  of  complxunt   in 

action  for  false  imprisonment,  108. 
when  action  will  not  lie  to  reform,  173. 
when  one  of  two  joint  defendants  can  set  up  counter- 
claim, 21G. 
whether  a  cause  is  referable  is  to  be  determined  hf 
complaint,  180. 
TOWER— of  an  attorney  employed  to  examine  title,  23. 
PRACTICE — ^appcal  to  tlic  favor  on  the  merits,  when  not  allowed,  454. 

arrest  not  granted  on  mere  averment ;  evidence  showing 

prima  facie  case  must  be  stated,  459. 
in  two  proceedings  between  the  same  parties  for  some 
cause  of  action,  pendency  of  first  commenced,  a  de- 
fense to  the  other,  401. 
on  application  for  examination  of  adverse  party  before 

trial,  129. 
sufficiency  of  affidavit  to  obtain  order  of  arrest  of  a  fe- 
male, 103. 
when  consent  to  discontinuance  without  costs,  docs  not 
preclude  plaintiff  from  moving  for  a  reference,  101« 
PRINCIPAL  AND  AGENT—wifc  not  husband's  agent,  342. 
PRINCIPAL   AND  SURETY— mortgagor,   having  become  surety, 

discharged  by  neglect  of  morU 
gngce  to  foreclose,  422. 
PROFESSIONAL  PRrVILEOE--of  clergymen,  pliysiciaus  and  attor- 
neys, 137,  note, 
PROMISSORY  NOTES— diligence  in  collecting  required  of  creditor 

holding,  as  collateral,  444. 
first  negotiated  in  another  State,  801. 
PROTEST— notice  of,  how  served  by  mail,  CO. 
PURPRESTURE — rafts  of  timber  continuously  moored,  constitute  % 

211. 

I 


qiJESTIONS  OF  LAW  AND  FACT—in  case  of  action  for  reward  or 

for  value  of  services,  1. 

R. 
BAFTS— of  timber  continuously  moored,  a  nuisance,  211. 


INDEX. 


RAILROAD  COMPANIES— rule  of  assessing  for  local  improyement, 

86. 

RECEIVER — ^may  bring  notion  against  stockholders  and  directors 

for  unpaid  stock,  283. 
notice  of  application  for  appointment  of,  In  supple* 
mentary  proceedings  to  bo  given  to    jud^nent 
creditor,  443. 
permitted  to  pay  execution  issued  against  executors,  808. 
]iowcr9  of,  under  order  of  sequestration,  20. 
REFEREE — appointed  to  sell  and  report  deficiency  on  foreclosure  of 

mechanics*  lien,  114. 
fees  and  commissions  of,  appointed  to  sell  in  partition 

cases,  08,  07. 
vben  appeal  from  order  confirming  report  of,  proper 
remedy,  173. 
REFERENCE — complaint  to  determine  whether  cause  is  referable^ 

186. 
to  ascertain  damages  under  an  undertaking  on  in- 
junction; what  it  determines,  101. 
RELEASE— effect  of,  to  debtor  by  pledgor  of  judgment,  288. 

failure  to  give,  according  to  compromise,  81. 
REMAINDER — apportionment  of  taxes  between  devisees  of  term  of 

years  and,  427. 
REPRESENTATIVES— of  a  deceased  defendant  joined  with  a  sur- 
viving defendant,  828. 
RETAINER— distinguished  from  claim  for  reward,  1. 
REWARD — claimed  by  attorney,  1,  63. 
claim  for  qwtntum  meruit^  1. 
threat  to  destroy  thing  found,  63. 


8. 


SAVINGS  BANKS— liability  of,  on  forged  order,  842. 
SEQUESTRATION— practice  in,  and  effect  of,  20. 
SERVICE— defective  affidavit  of,  208. 

of  ortlcr  on  attorney  after  office  closed  for  the  day,  464. 
SERVICE  AND  PROOF  OF— in  case  of  mailing,  07. 
SERVICE  BY  MAIIr— indorsement  to  *' return  if  not  called  for, "811. 
SERVICE  OF  PROCESS— according   to   laws   of    country   where 

judgment  is  obtained,  to  be  recog^ 

nized  as  valid,  816. 
SERVICES— right  to  reward  offered,  1,  63. 
SET-OFF — effect  of,  on  attorney's  lien,  238. 

of  one  judgment  against  another,  238. 
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SHERIFF — cflect  of  sale  by,  on  ezecatioii  after  release  of  judgment, 

238. 

redemption  from  sale  by,  163,  fiote, 
when  certificate  of  sale  by,  becomes  void,  163. 
SIDEWALKS — ^meaning  of,  in  a  covenant;  width  of,  not  judicially 

noticed,  230. 
SOCIAL  CLUB — ^personal  liability  of  president  for  debts  of,  847. 
STIPULATION — to  abide  event  without  providing  for  costs,  47. 
STOCKHOLDERS— accepting  and  holding  certificate  of  stock,  sub- 
jects holder  to  liability  of,  283. 
STREET — dedication  of  land  for:  when  purchaser  entitled  to  have  it 

opened,  886,  400,  note. 
SUBPCENA — ^unnecessary  on  examination  of  psrty  before  trial,  418. 
SUMMONS— defective  afildavit  of  service  of,  208. 
SUPPLEMENTAL  ANBWERr— not  allowed  where  the  matter  pro- 
posed to  be  pleaded  cannot  be  a 
bar  to  the  action,  461. 
SUPPLEMENTAL  CO^IPLAINT— amendable,  828. 
SUPPLEMENTARY  PROC££DINQS-as  evidence  of  fraud,  860. 

notice  of  application  for  ap- 
pointment   of    receiver 
in,  to  be  given  to  judg- 
ment debtor.  442. 
peremptory   order    for    the 

payment  of  debt,  357. 
testimony   of  debtor  taken 
on  his  examination  in, 
used  to  obtain  his  arrest, 
466. 
third  person  who  claims  an 
oUBct,  850. 
BURBOGATE-jurisdiction  of  238. 

order  of,  when  an  adjudication  of  existence  of  assetap 
as  against  receiver^  208. 

T. 

TAXES— apportionment  of,  between  devisees  of  term  of  years  and 

the  remainder,  427. 
TAX-PATER*S  ACTION— agamst    mnnicipal     officer    to   prevent 

waste,  440. 
TENDER— not  allowable  after  trial,  81. 
TRANSACTION— what  is  a  personal,  1,  12. 

TRANSCRIPT— filing  of  marine  court  judgment  supersedes  right  to 

execution  therein,  210. 
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TRIAL — instructions  in  accordance    with  unspund  authority^   M-^ 
lowed  by  granting  new  trial,  300. 
mode  of  examining  and  objecting  to  examination  of  party 

against  representative  of  deceased,  &c.,  1,  10,  fiote, 
wben  question  as  to  services  must  be  submitted  to  jury,  1. 
verdict  not  sustained  if   injury  may   have  resulted  from 
error,  1. 
TRUSTS — effect  of  bequest  to  executors  in  trust  to  receive  income, 

and  pay  to  beneficiaries  after  termination  of  a  life  es^ 
estate,  404. 
to  whom  right  to  require  an  aooountiag  9i  trustee  belongs. 
— ^heir  or  beneficiary,  404. 

U. 

pOT)ERTAKING  ON  INJUNCTION— what  a  reference  to  ascertain 

damages    under,     deter- 
mines, 191. 
USURY — defense  gone,  after  judgment,  47. 

grantee  of  mortgagor  precluded  from  pIcadiDg,  oC4. 
usurious  interest,  voluntarily  paid,  must  be  sued  for  within 
statutory  limit  of  time,  210. 

V. 

VENDOR  AND  PURCHASER— covenants;  conditions  subsequent; 

what  arc  incumbrances,  50. 
VERDICT— not  sustaiBed,  if  injury  could  have  resulted,  1. 

W. 


J 
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WILL — apportionment  of  taxes  between  devisees  of  term  of  years 
and  the  remainder,  427. 
bequest  to  executors  in  trust  to  receive  income  and  pay  t& 
beneficiaries  after  a  life  estate;  Vested  and  contingent 
estates ;  intermediate  rents  and  profits,  404. 
WITNESS — examination  of  adverse  party  before  trial,  120. 

examination  of  party  or  interested  witness,  when  former 

party  in  interest  is  dead,  1,  8,  note, 
not  privileged  in  proceedings  under  non>imprisonurenV 
act,  400. 
WITNESS-^-subpQBna  unnecessary  on  examination  of  parties  beforr 

trial,  418. 
though  uncontradicted  and  unimpeached,  may  bo  din*' 

credited,  238. 

when  plaintiff  not  compelled  to  make  discovery,  &d.^  ^ 

143.  ^ 
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ABBOTT'S  NEW  CASES 


BRAGUE  V.  LORD. 
Court  of  Appeals  ;  December ^  1876. 

[Bevemng  41  Super.  Ct,  (J.  A  8,)  198.] 

ATTOBin&T  AND  CLEBirr. — ^EVIDEKCB. — SECTION  899  OF  THE  CODB. 

Id  one  part  of  a  conversation  between  a  person  silice  deceased  and  a 
third  person,  at  which  the  plaintiff  was  present,  the  former  made  a 
remark  which  alluded  to  the  latter,  and  at  the  same  time  turned 
his  head  toward  the  latter.  Beld,  that  this  was  a  personal  com- 
munication within  the  intent  of  section  899  of  the  Code,  and  the 
plaintiff  could  not,  as  against  the  exeoators  of  the  deceased,  testify 
to  the  remark  so  made.'*' 

An  attorney  suing  for  compensation  for  his  services,  claimed  in  one 
count  of  his  complaint  upon  his  retainer  as  attorney,  and  in  a 
second  count  upon  an  offer  of  reward  by  the  plaintiff.  Eddy  that 
the  erroneous  admission  of  testimony  tiding  to  show  retainer,  al- 
though there  was  other  sufficient  and  competent  evidence  to  sus- 
tain a  finding  of  retainer,  was  sufficient  ground  of  reversal,  there 
1)eing  also  evidence  from  which  the  jury  might  have  found  that  his 
services  were  tendered  in  reliance  solely  on  the  reward  and  not  on 
the  retainer,  t 

To  sustain  a  verdict  when  evidence  has  been  erroneously  admitted,  it 

^  See  note  on  this  subject  at  the  end  of  the  case, 
t  As  to  attorney's  claim  for  reward,  compare  Qrady  o.  Crooke,  thi»' 
▼oL 
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mnst  very  clearly  appear  that  no  injury  oould  possibly  have  re- 
sulted from  the  error.* 
Where  a  plaintiff  claims  in  his  complaint  a  portion  of  a  reward,  as 
well  as  compensation  for  services,  the  defendant  is  entitled  to  have 
the  question  whether  he  had  done  anything  to  entitle  him  to  the 
reward  submitted  to  the  jury. 

Appeal  by  defendants  from  a  judgment  of  the 
general  term  of  the  N.  Y.  superior  court. 

This  action  was  brought  to  recover  for  services  ren- 
dered by  the  plaintiff,  Stephen  B.  Brague,  who  is  an 
attorney  at  law,  to  Rufus  L.  Lord,  in  relation  to  the 
recovery  of  certain  stolen  property,  and  also  for  part 
of  a  reward  which  had  been  offered  for  the  recovery  or 
restoration  of  the  property. 

After  the  commencement  of  the  suit  Rufus  L.  Lord 
died,  and  it  was  continued  against  his  executors, 
Thomas  Lord  and  David  N.  Lord. 

The  property  stolen  consisted  of  bonds  and  securi- 
ties, part  of  them  the  property  of  Mr.  Lord  and  part 
the  property  of  a  Mr.  Barron.  After  the  larceny  the 
plaintiff  acted  as  the  attorney  for  Mr.  Barron  in  the 
matter,  and  claims  that  while  so  acting  he  was  intro- 
duced by  Mr.  Barron  to  Mr.  Lord,  and  afterwards  acted 
as  attorney  for  Mr.  Lord,  and  upon  his  retainer,  in  the 
same  matter. 

The  defenses  upon  the  trial  were  that  the  services 
rendered  by  the  plaintiff  in  the  matter  were  rendered 
on  the  retainer  of  Mr.  Barron,  and  not  on  the  retainer 
of  Mn  Lord ;  and  also  whatever  the  plaintiff  did  in  the 
matter  for  Mr.  Lord  was  done  with  the  expectation  of 
earning  the  reward,  and  not  upon  any  employment  by 
Mr.  Lord,  or  under  any  understanding  that  Mr.  Lord 
should  compensate  him  therefor. 

*  Compare  in  contrast  with  this,  Goodwin  9,  Hirsch,  87  Super.  Ot. 
(J,  <ft  5.)  5, 12, — where  it  was  held  that  if  the  case  was  determined  by 
file  court  without  going  to  the  jury,  the  error  would  not  be  fatal. 
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The  plaintiJBE  introduced  evidence  of  various  services 
rendered  by  him  in  the  matter,  such  as  the  preparation 
or  correction  of  circulars,  drawing  affidavits,  attending 
examinations  in  the  police  court,  giving  instructions  to 
detectives,  attending  consultations  with  Mr.  Lord  and 
Mr.  Barron,  conducting  corresjKjndence,  &c.,  &c.,  and 
also  the  testimony  of  detectives  that  Mr.  Lord  referred 
them  to  him  for  instructions  and  information,  and  for 
the  payment  of  disbursements.  He  also  testified  to 
certain  conversations  between  Mr.  Lord  and  Mr.  Barron 
at  which  he  was  present,  and  in  which  he  took  part, 
and  the  principal  exceptions  in  the  case  arise  upon  the 
admission  of  his  testimony  as  to  these  conversations, 
the  appellants  claiming  that  he  was  i)ermitted  to  testify 
to  them  in  violation  of  section  399  of  the  Code. 

The  plaintiff  was  allowed  to  testify  that  he  was  in- 
troduced by  Mr.  Barron  to  Mr.  Lord  as  his,  Mr.  Bar- 
ron's, attorney.  That,  on  that  occasion,  Mr.  Barron 
and  Mr.  Lord  talked  of  a  power  of  attorney  they  had 
given,  and  that  they  agreed  together,  on  the  advice  of 
the  witness,  to  revoke  that  power,  which  was  done. 
On  a  subsequent  occasion,  the  witness  testifies  to  an 
interview  between  himself,  Mr.  Lord,  and  his  brother, 
Mr.  Thomas  Lord,  at  which  he  says  the  subject  of  pay- 
ment for  his  services  arose  ;  that  it  was  during  a  nego- 
tiation as  to  an  amount  to  be  jmd  in  London,  and  Mr. 
Rufus  L.  Lord  said  to  Mr.  Thomas  Lord,  "  We  cannot 
tell  what  we  will  have  to  pay  until  we  know  what  our 
lawyer's  charges  are,"  turning  to  plaintiff,  the  three 
being  together — ^turning  his  head  towards  plaintiff. 
Other  conversations,  at  which  plaintiff  was  present,  and 
in  which  he  took  part,  were  testified  to  by  him,  he 
being  instructed  to  state  only  what  was  said  between 
Mr.  B.  L.  Lord  and  Mr.  Barron,  or  Mr.  Thomas  Lord, 
ss  the  case  might  be,  and  to  leave  out  what  was  said 
by  or  to  the  plaintiff. 

The  jury  rendered  a  verdict  for  plaintiff  for  $3000. 
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The  Superior  Court {41  Super.  Ci.  [J.  &  S.'l  196)  held 
that  the  witness  was  not  competent ;  bat  that  the  tes- 
timony conld  not  have  injured  defendant,  because  there 
was  sufficient  other  evidence  of  retainer;  and  they 
were  of  opinion  that  there  was  no  evidence  that  the 
services  charged  for  were  done  under  the  offer  of  reward. 
They  accordingly  gave  judgment  for  plaintiff,  and 
therefrom  this  ap;)eal  was  taken  by  the  defendants. 

Charles  A.  Davison^  tor  appellants. — ^I.  Plain- 
tiff should  not  have  been  permitted  to  testify  as 
to  what  took  place  in  interviews  at  which  defend- 
ant's testator  was  present ;  nor  as  to  value  of  his 
services,  because  it  was  permitting  him  to  testify  to  a 
personal  transaction  had  with  the  deceased  ;  nor  as  to 
what  a  deceased  witness  swore  to  on  a  former  trial 
which  took  place  in  the  lifetime  of  the  deceased. 

II.  Plaintiff  should  stand  upon  the  reward,  and  was 
not  entitled  to  anything  outside  of  it,  if  his  services 
were  rendered  for  the  reward. 

m.  Proof  that  he  had  done  nothing  to  entitle  him 
to  the  reward  should  have  been  admitted. 

IV.  The  reward  not  being  offered  to  plaintiff  alone, 
but  being  a  general  offer  to  all  the  world,  and  other 
persons  having  been  actuaUy  engaged  in  discovering  the 
robbers  and  the  bonds,  plaintiff  was  not  entitled  to  re- 
cover, either  under  the  pleadings  or  the  evidence. 
(Jones  V.  Phenix  Bank,  8  N.  T.  228). 

Stephen  B.  Brague^  respondent  in  person. — I. 
A  judgment  should  not  be  reversed  by  reason  of 
immaterial  evidence  that  could  not  have  affected  the 
verdict ;  the  testimony  was  admissible  under  the  con- 
struction of  section  399  (Rowland  n.  Hegeman,  1  Hun^ 
491 ;  Bronson  ^.  TuthiU,  1  Alib.  Ct.  App.  Dec.  208 ; 
Forrest  v.  Forrest,  25  N.  T.  510,  611 ;  Clark  v.  Brooks, 
2  Abb.  Pr.  JHf.  S.  890,  and  cases  cited ;  Simmons  v.  Sis- 
son,  26  If.    T.  264;  Lobdell  v.  LobdeU,  36  IT.  T.  327; 
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Cary  v.  White,  69  iT.  Y.  336 ;  Bwarris  on  Stats.  713  ; 
4  Price,  78  ;  Hobart  v.  Hobart,  62  N.  Y.  80). 

n.  Proof  of  what  a  deceased  witness  testified  to 
on  a  former  trial  was  admissible  (Bates  v.  Lawson,  15 
Johns,  639  ;  Osbom  v.  Bell,  5  Den.  370). 

III.  It  has  been  the  constant  practice  to  apportion 
rewards  (Jones  v.  Phenix  Bank,  8  N.  Y.  228). 

IV.  Copies  of  letters  were  admissible,  as  they  were 
only  collateral  (1  Oreenl.  Eo.  §  89 ;  Anthonys  Nisi 
Prius,  41). 

Rapallo,  J. — [After  stating  the  facts.] — Questions 
are  raised  in  respect  to  these  conversations  which  are 
not  free  from  diflBiculty  ;  but  it  is  sufficient  for  the  pur- 
poses of  the  present  appeal,  to  pass  upon  the  excep- 
tions taken  to  the  admission  of  the  two  conversations 
above  particularly  referred  to. 

We  think  these  exceptions  were  well  taken.  Advice 
given  by  the  plaintiflE  to  Mr.  Lord  was  a  personal  com- 
munication and  transaction  between  them  within  the 
meaning  of  section  399,  and,  connected  with  the  proof 
that  Mr.  Lord  accepted  and  acted  upon  such  advice, 
the  evidence  was  material,  and  tended  to  maintain  the 
issue  on  the  part  of  the  plaintiff.  Mr.  Lord's  remark 
about  what  he  would  have  to  pay  his  lawyers,  turning 
towards  plaintiff,  api)ears  to  have  been  addressed  to 
plaintiff,  as  well  as  to  Mr.  Thomas  Lord,  and  may  have 
satisfied  the  jury  that  Mr.  Lord  looked  upon  plaintiff 
as  his  lawyer  throughout  the  transactions,  and  con- 
ceded that  he  would  have  to  pay  him  as  such. 

The  remark  to  Mr.  Thomas  Lord  about  paying  their 
lawyers,  did  not  of  itself  amount  to  much.  It  derived 
its  significance  wholly  from  the  alleged  turning  towards 
plaintiff,  and  thus  giving  him  to  understand  that  he 
was  the  party  referred  to.  This,  we  think,  was  a  i)er- 
sonal  communication  within  the  intent  of  section 
399. 
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The  superior  court,  at  general  term,  in  the  opinion 
there  delivered,  concede  that  the  admission  of  this 
testimony  was  error,  but  they  hold  that  it  could  not 
have  injured  the  defendants,  because  there  was  uncon- 
tradicted evidence  in  the  case  on  which  the  jury  would 
have  been  bound  as  matter  of  law  to  find  for  the  plain- 
tiff on  the  issue  as  to  which  the  conversations  of  the 
deceased  related. 

There  was  undoubtedly  evidence  outside  of  these 
conversations,  which  would  have  justified  the  jury  in 
finding  that  some  part  of  the  services  rendered  by  the 
plaintiff  were  rendered  by  him  as  attorney  of  Mr.  Lord, 
and  on  his  employment. 

But  there  was  also  evidence  tending  to  show  that  he 
was  looking  to  the  reward,  and  that  the  labor  which  he 
performed,  or  a  part  of  it  at  least,  was  performed  with 
the  view  of  earning  the  reward.  In  his  complaint  he 
claims  in  one  count  for  services  rendered,  and  in  the 
other  the  same  sum  as  his  proportion  of  the  reward. 
It  appears  by  his  letter  to  Mr.  Lord  of  May  18,  1869, 
that  he  undertook  a  suit  against  one  Lynch  for  the 
recovery  of  some  of  the  stolen  bonds,  on  condition  that 
if  he  did  not  succeed,  he  was  to  make  no  charge  for 
his  services,  and  in  a  subsequent  letter  relating  to  the 
same  suit,  he  proposes  to  substitute  another  attorney 
therein,  on  payment  of  his  costs,  stating  that  in  case 
of  recovery,  he  would  be  entitled  to  the  reward,  but  he 
prefers  giving  a  substitution.  And  it  also  appears 
that  in  May,  1867,  Mr.  Lord  paid  him  $500,  for  which 
he  gave  a  receipt,  not  on  account  of  services,  but  to  be 
deducted  from  the  first  reward  to  which  he  might  be 
entitled.  The  reward  was  a  certain  i)ercentage  on  all 
bonds  recovered.  This  evidence  tends  to  show  that  he 
had  the  reward  in  view,  and  looked  to  this  contingent 
compensation  for  part,  if  not  all,  of  his  services,  the 
principal  item  of  which  was  for  advice,  consultations, 
attendance,  &c.,  while  the  conversation  given  in  evi- 
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dence  tended  to  show  that  Mr.  Lord  regarded  him  as 
his  lawyer  throughout,  and  entitled  to  pay  as  such. 
To  sustain  a  verdict  where  evidence  has  been  errone- 
ously admitted,  it  must  very  clearly  appear  that  no 
injury  could  possibly  have  residted  from  the  error. 
We  cannot  see  this  so  clearly  as  to  justify  us  in  up- 
holding the  judgment  on  that  ground. 

Another  insuperable  difficulty,  however,  stands  in 
the  way  of  sustaining  this  judgment.  The  plaintiff,  as 
before  stated,  claims  in  his  complaint  a  portion  of  the 
reward,  as  well  as  compensation  for  services. 

The  court  at  the  trial,  after  having  charged  the 
jury  that  if  the  plaintiff  undertook  the  services  with  a 
view  of  receiving  a  part  of  the  reward  offered  for  the 
recovery  of  the  bonds,  and  with  that  intention  alone, 
the  defendants  would  be  entitled  to  the  verdict,  further 
added,  at  the  request  of  the  plaintiff's  counsel,  that, 
even  if  the  plaintiff  stood  on  the  reward  alone,  yet  if 
the  jury  found  that  the  bonds  were  recovered  through 
plaintiff '  s  exertions,  he  was  entitled  to  recover.  The 
court  had  refused  to  charge,  at  the  request  of  defen- 
dant's  counsel,  that  the  plaintiff  had  failed  to  show 
that  the  return  of  the  bonds,  or  any  of  them,  was  pro- 
cured through  the  exertions  or  instrumentality  of  the 
plaintiff,  and  also  that  he  had  failed  to  show  any  right 
to  recover  any  part  of  the  reward. 

The  jury  were  therefore  instructed,  in  substance, 
that  they  might  render  a  verdict  for  part  of  the  reward. 
We  have  carefully  examined  the  testimony,  and  fail 
to  find  any  evidence  upon  which  such  a  verdict  could 
be  based.  It  was  shown  that  the  greater  portion  of  the 
bonds  had  been  recovered ;  but  we  do  not  find  in  the 
case  a  particle  of  evidence  showing  that  the  plaintiff 
brought  about  such  recovery,  or  was  entitled  to  any 
part  of  the  reward. 

The  defendants  were  entitled  to  have  the  jury  so 
instructed,  and  it  was  error  to  submit  to  the  jury  to 
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determine  whether  the  plaintiff  had  earned  any  part  of 
the  reward. 

The  plaintiff  appears  to  have  rendered  meritorious 
services,  and  it  is  to  be  regretted  that  this  litigation 
should  be  prolonged,  the  case  appearing  to  have  al- 
ready been  twice  tried.  But  the  view  we  take  of  the 
legal  questions  raised,  requires  us  to  reverse  the  judg- 
ment and  order  a  new  trial,  costs  to  abide  the  event. 

All  the  judges  concurred,  Foloer,  J.,  in  the 
result. 

Judgment  reversed  and  new  trial  granted,  costs  to 
abide  event. 

NoTB  ON  Examination  of  Interested  Witnesses  against  Repre- 
sentatives AND  Successors  in  Interest  of  Decedents 
AND  Lunatics  {Code  of  Pro,  §  899). 
The  laws  of  the  American  States  generally  recognize  the  sound 
policy  of  restraining  the  admission  of  the  testimony  of  a  party  or 
interested  witness,  as  against  the  estate  of  a  deceased  person  or  the 
interest  of  one  succeeding  to  his  right.  The  ground  of  the  rale  is 
that  although  parties  and  interested  witnesses  are  made  generally 
competent,  an  exception  should  be  made  where  the  adversary  in  th'e 
controversy  is  deceased.  The  law  admits  all  parties;  but  when 
death  silences  one,  the  law  will  silence  the  other.  The  statutes  for 
this  purpose  are  very  diverse.  Some  reach  the  result  by  forbidding 
parties  and  interested  witnesses  from  testifying  where  the  opposite 
party  is  an  executor  or  administrator.  Others  attempt  to  define  the 
line  with  more  discrimination.  The  New  York  statute  in  its  present 
form  (§  899  of  the  Code  of  Procedure)  is  perhaps  the  most  successful 
of  these,  and  instead  of  applying  to  a  particular  class  of  actions,  it  is 
addressed  directly  to  defining  the  evidence  which  ought  to  be  ex- 
cluded, in  whatever  action.  It  confines  the  prohibition  to  the  actual 
source  of  danger,  viz.,  the  version  by  an  interested  person,  of  his 
interview  with  one  who  can  no  longer  contradict  him.  To  prevent 
evasion,  the  statute  applies  not  only  to  parties  on  the  record  and  par- 
ties having  an  interest  in  the  result,  but  to  assignors  and  others 
through  whom  a  party  claims.  To  prevent  unequal  application,  it 
does  not  apply  against  one  side  when  the  other  side  has  gone  into  the 
Bubjeot  of  the  interview.  These  are  the  features  of  the  New  York 
statute. 
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Cofutruction  of  the  present  fAaJtvle,  The  chief  difficulty  in  the  appli- 
cation of  the  statute  is  as  to  what  is  testifying  ^*in  regard  to  any 
personal  transaction  or  communication  between  such  witness,  and/' 
&c.  To  clear  up  the  apparent  conflict  between  some  of  the  cases, 
and  make  the  present  form  of  it  significant,  it  will  be  useful  to 
observe  the  following  changes  : 

History  of  the  changes.  Previous  to  the  year  1867,  the  language 
of  the  act  excluded  communications  and  transactions  ^'had  person- 
ally "  with  the  deceased.  Under  this  provision  it  was  held  that  the 
plaintiff,  in  an  action  against  executors,  was  competent  to  prove  the 
contents  of  a  lost  letter.  This  was  not  the  species  of  testimony  which 
the  act  intended  to  exclude.  Williston  v.  Williston,  41  Barb.  635. 
In  respect  to  personal  interviews,  it  was  at  first  held,  that  the  fact 
that  the  deceased  was  present  at  an  interview  between  the  witness 
and  a  third  person,  and  was  silent  in  respect  to  the  transaction  in  a 
matter  affecting  him  or  his  interest,  must  be  excluded.  The  silence, 
equally  with  the  declarations,  of  the  deceased,  was  held  excluded. 
Fox  V.  Clark,  61  Barb.  216,  note. 

But  the  court  of  appeals  in  Lobdell  v.  Lobdell,  86  iV.  T.  833,  in 
effect,  overruled  this  construction,  and  held  that  communications  in 
presence  of  the  witness,  but  wholly  between  the  deceased  and 
another,  however  the  latter  might  be  connected  with  the  former, 
were  not  excluded ;  and  that  the  law  must  be  amended  if  communi- 
cations in  the  presence  of,  but  not  ^*had  personally"  with,  the  wit- 
ness or  the  deceased,  were  to  be  excluded. 

In  1867  the  legislature  did  accordingly  interpose  and  amend  the 
law,  omitting  the  words  ^^had  personally,"  and  forbidding  a  witness 
to  testify  to  **any  transaction  or  communication  between"  the  wit- 
ness and  a  person  since  deceased,  &c. 

This  provision  was,  of  course,  found  too  broad  :  under  it  the 
courts  were  obliged  to  exclude  the  testimony  of  a  witness  to  letters 
which  passed  between  them.     Ressigue  v.  Mason,  58  Barb.  89. 

Accordingly,  in  1669  the  law  was  again  amended  by  changing  the 
prohibition  to  *'  any  personal  transaction  or  communication,"  so  that 
it  now  stands  as  follows : 

.y  <^No  party  to  any  action  or  proceeding,  nor  any  person  interested 
in  the  event  thereof,  nor  any  person  from,  through  or  under  whom 
any  such  party  or  interested  person  derives  any  interest  or  title  by 
assignment  or  otherwise,  shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication  between  such  witness  and 
a  person,  at  the  time  of  such  examination  deceased,  insane  or  lunatic, 
against  the  executor,  administrator,  heir  at  law,  next  of  kin,  assignee,, 
legatee,  devisee  or  survivor  of  such  deceased  person,  or  the  assignee, 
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or  committee  of  such  insane  person  or  lunatic.  But  this  prohibition 
shall  not  extend  to  any  transaction  or  communication  as  to  which  any 
such  executor,  administrator,  heir  at  law,  next  of  kin,  assignee,  leg- 
atee, devisee,  survivor  or  committee  shall  be  examined  on  his  own 
behalf,  or  as  to  which  the  testimony  of  such  deceased  person  or  luna- 
tic shall  be  given  in  evidence"  {Code  of  Pro,  §  899,  as  am'd  by  2  X. 
1869,  p.  2201,  c.  883,  S  14).   | 

The  effect  of  the  decisions  which  are  applicable  under  the  present 
state  of  the  statute  may  be  stated  as  follows.  The  cases  are  given 
more  fully  below. 

Description  of  the  witness,  A  party  to  any  action  or  proceeding,  even 
though  called  for  a  co-plaintiff  or  co-defendant,'  and  not  on  lus  own 
behalf,  and  even  though  he  might  have  been  sued  separately '  and 
though  the  court  might  in. its  discretion  sever  the  action,'  can  not, 
so  long  as  he  remains  a  party,*  be  thus  examined. 

No  person  can  be  thus  examined  who  is  at  the  time  of  examination  * 
interested  in  the  event  of  the  action,  whether  directly  interested  in 
the  cause  of  action,  or  whether  he  is  merely  liable  to  be  directly 
affected  by  the  judgment,  as,  for  instance,  where  he  stands  in  such  a 
position  that  the  effect  of  a  recovery  in  the  action  may  be  to  aid  the 
unsuccessful  party  in  the  action  to  bring  and  maintain  an  action 
against  the  witness  for  indemnity,*  or,  to  take  another  instance, 
where  the  effect  of  a  recovei-y  may  be  to  exonerate  the  witness  from 
liability  for  a  tort,  by  giving  the  plaintiff  satisfaction  from  another 
person.     But  interest  in  the  legal  question  is  not  enough.'' 

No  person  can  be  thus  examined  from,  through,  or  under  whom  any 
such  party  or  interested  person  derives  any  interest  or  title  by  assign- 
ment or  otherwise.*  Whether  the  interest  or  title  thus  derived  must 
be  an  interest  in  the  particular  claim  affected  by  the  transaction  or 
communication,  is  not  settled.* 

Objecting  to  the  testimony.  Witnesses  within  the  foregoing  descrip- 
tion cannot  be  examined  as  to  the  mattera  below  stated,  even  though 
they  were  competent  at  common  law.'*  But  when  such  a  witness  is 
offered,  he  should  not  be  excluded  merely  because  he  is  called  against 
an  executor,  &c.,  &c. ;  unless  it  is  clear  that  if  sworn  he  could  not 
testify  to  anything.'*  Strictly  speaking,  the  incompetency  is  not 
that  of  the  witness,  but  of  his  testimony  to  particular  facts. 

The  examination  is  forbidden  alike  at  the  trial,  and  before  trial  or 
on  deposition.  Whether  an  affidavit  by  such  a  person  is  available  on 
motion,  has  been  questioned.'* 

The  exclusion  is  of  all  examination  in  regard  to  any  personal 
transaction  or  communication.  In  some  cases,  where  the  mere  fact 
that  a  conversation  was  had  between  the  witness  and  the  deceased  is 
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material,  it  might  be  error  to  allow  the  witness  to  state  that  fact 
even ;  but  ordinarily,  where  the  material  fact  is  the  substance  of  the 
communication  itself,  it  would  not  be  error  to  allow  the  examination 
to  proceed  so  far  as  to  state  that  an  interview  was  had,  without 
proving  what  was  said  or  done." 

In  strictness,  Vhen  it  appears  that  the  witness  is  about  to  testify 
to  an  interview  where  he  and  the  deceased  were  present,  the  question 
whether  the  examination  proposed  relates  to  a  personal  transaction 
or  communication  between  him  and  the  deceased,  is  one  of  prelim- 
inary proof,  addressed  to  the  judge ;  and  for  the  purpose  of  determin- 
ing this  question,  the  witness  may  testify  either  negatively  or  affirma- 
tively as  to  whether  any  thing  passed  between  him  and  the  deceased, 
and  for  this  purpose  may  be  asked  such  questions  as  are  necessary  to 
ascertain  whether  he  merely  over-heard  the  conversation,  or  whether 
he  was  privy  to  the  communications  made.  Upon  this  question  it 
would  be  competent  for  the  objecting  party,  with  the  leave  of  the 
court,  to  interpose  with  evidence  to  contradict  the  testimony  of  the 
witness ;  and  it  would  then  be  for  the  judge  to  determine  whether 
his  testimony  to  what  passed  at  the  interview  was  competent  or  not. 
But  in  ordinary  practice,  the  examination  is  allowed  to  proceed  as 
evidence  for  the  jury,  until  it  appears  by  the  account  given  by  the 
witness,  that  he  is  stating  a  personal  transaction  or  communication 
between  him  and  the  deceased,  and  if  this  appears,  all  the  testimony 
vitiated  by  thia  fact  will  be  struck  out,  under  a  proper  and  timely 
objection. 

A  witness  who  is  within  the  statute,  on  being  inquired  of  generally 
as  to  a  transaction  between  him  and  the  deceased,  by  a  question  not 
indicating  that  the  transaction  was  a  personal  transaction  or  commu- 
nication between  them,  may  properly  be  allowed  to  answer,  reserving 
to  the  objecting  party  the  right  to  move  to  strike  out ;  and,  if  the 
answer  does  not  show  a  personal  transaction  or  communication, — for 
example,  if  it  simply  states  that  the  witness  had  paid  what  was  due 
to  the  deceased, — the  testimony  is  not  therefore  to  be  excluded.  But 
if,  on  cross-examination,  the  adverse  party  elicits  the  fact  that  the 
witness  had  been  speaking  in  such  testimony  of  transactions  had 
personally  with  the  deceased,  the  inadmissibility  of  the  testimony 
becomes  apparent,  and  it  is  properly  to  be  stricken  out.  The  fact 
that  the  cross-examination  involved  also  details  about  the  indebted- 
ness already  generaUy  stated  in  the  direct  examination,  does  not 
preclude  the  cross-examining  party  from  moving  to  strike  out  the 
whole  testimony,  as  to  the  interview,  as  incompetent  under  the 
statute.'^ 

What  Ustinumy  is  incompetent.    The  exclusion  is  not,  however. 
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merely  of  testimony  to  proTO  what  took  place.  All  testimony  in  re- 
gard to  an  alleged  or  supposed  personal  transaction  or  communication 
is  incompetent.  It  is  equally  incompetent  to  disprove  as  to  prove. 
Testifying  that  there  never  was  an  interview  is  equally  testifying  **  in 
regard  to  "  the  supposed  communication,  as  is  testifying  to  what  took 
place.**  At  first  thought  this  may  seem  inconsistent  with  what  has 
just  been  said  about  testifying  to  the  fact  of  an  interview,  when  only 
the  conversation  is  material,  as  well  as  inconsistent  vrith  the  fact  that 
the  witness  may  testify  as  to  whether  or  not  the  communication  was 
personal,  between  him  and  the  deceased ;  but  the  distinction,  though 
refined,  is  clear.  If  what  passed  at  the  interview  is  the  only  material 
fact,  a  witness  who  testifies  only  that  an  interview  was  had,  but  does 
not  say  what  passed,  is  not  considered  as  having  testified  in  regard 
to  the  alleged  personal  transaction  or  communication.  But  if  he  is 
allowed  to  testify  that  no  interview  ever  took  place,  he  does  negative 
the  supposed  personal  transaction  or  communication.  Proving  an 
interview  merely,  docs  not  prove  personal  communication ;  but  dis- 
proving all  interview  does  disprove  personal  communication.  Hence 
the  rule  that  the  witness  cannot  testify,  even  negatively,  as  to  inter- 
views. 

What  is  a  perianal  trariMCtion^  dtc.  What  constitutes  a  personal 
transaction  or  communication  is  not  to  be  defined  in  the  abstract, 
but  to  be  determined  on  the  circumstances  of  the  case.**'  The  prin- 
ciple on  which  the  statute  is  founded,  is  the  abuse  which  might  re- 
sult, if,  when  the  lips  of  one  party  to  an  alleged  interview  have  been 
sealed  by  death,  the  persons  deriving  from  him  rights  which  he  held 
at  the  time  of  the  interview,  could  be  prejudiced  by  the  testimony 
of  interested  persons,  as  to  what  took  place,  or  did  not  take  place 
between  them  there.  The  greatest  danger  of  abuse  would  of  course 
be  in  case  of  an  alleged  interview  of  which  there  were  no  other  wit- 
nesses ;  but  the  statute  is  not  confined  to  such ;  the  provision  applies 
not  merely  to  private  communications,  but  to  all  personal  communi- 
cations, though  in  the  presence  of  others  who  might  be  called  as 
witnesses.*^  On  the  other  hand,  it  applies  only  to  such  communica- 
tions and  transactions  as  involve  the  witness  as  a  party  thereto.  The 
question  is,  are  the  circumstances  such  as  to  indicate  that  in  the  con- 
sciousness of  the  deceased  and  the  witness,  there  was  any  privity 
between  them  in  the  transaction,  as  in  the  case  in  the  text.  If  the 
witness  merely  overheard  what  was  said  between  third  pei-sons,  he  is 
competent.*'  And  this  rule  has  been  applied  even  where  the  conver- 
sation was  an  admission  by  the  deceased  of  his  previous  transaction 
with  the  witness.**  But  if  in  even  a  part  of  the  conversation  the 
witOLCsa  took  part,**  or  even  was  included  as  one  to  whom  the  words 
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of  the  deceased  were  addressed,  or  for  whose  ear  they  were  in  part 
intended,  he  cannot  testify  to  that  part,  bat  may  to  any  other  part.'* 

The  transaction,  however,  must  be  a  personal  one.  A  transaction 
^lely  with  the  agent  of  the  deceased,  is  unaffected  ]>y  the  statute.'* 

Indirect  evidence.  The  exclusion,  of  course,  is  not  to  be  evaded  by 
questions  of  a  general  form,  such  as  whether  the  witness  was  in  the 
habit  of  borrowing  from  the  deceased,  where  such  habit  might  form 
aground  of  presumption  as  to  what  passed  at  a  supposed  interview:" 
and  the  rule  has  been  laid  down,  that  a  witness  who  cannot  prove  a 
personal  transaction,  is  equally  incompetent  to  prove  any  state  of 
facts  from  which  such  transaction  might  be  presumed.'*  But  this 
needs  qualification.  The  witness  may  prove  the  transaction  by 
any  circumstances  which  do  not  tend  to  do  it  by  merely  raising  a 
presumption  of  a  personal  transaction  or  communication  between 
him  and  the  deceased.  Thus  he  may  testify  to  the  admissions  of  the 
assignee  or  the  heir,  raising  a  presumption  of  payment  to  the  ances- 
tor.'» 

Incidents  of  a  transaction^  de.  The  exclusion  of  the  transaction  or 
communication  excludes  all  the  incidents  of  it,  such  as  what  was 
done,"  so  far  as  they  are  connected  with  what  affected  the  witness 
and  the  deceased  together.  This  rule  has  been  pressed  so  far  as  to 
exclude  the  witness  from  testifying  to  his  own  undisclosed  intent  in 
making  a  transfer  to  the  deceased ;  '^  but  the  soundness  of  this  con- 
clusion is  doubtf uL  Intent  communicated  to,  or  even  legally  pre- 
sumable to  have  been  shared  by  the  deceased,  could  not  be  proved 
by  the  witness ;  but  if  the  transfer  is  proven  aliunde,  an  undisclosed 
intent  may  well  be  thought  to  be  no  part  of  the  conmiunication,  or  of 
the  transaction  between  them,  and,  if  material,  competent. 

Description  of  the  incapacitated  party.  The  ground  of  the  exclusion 
is  the  intervening  incapacity  of  the  other  party  to  the  personal  trans- 
action or  communication ;  **  a  person  at  the  time  of  such  examina- 
tion deceased,  insane,  or  lunatic.'*  The  death  is  sufficiently  deter- 
mined for  this  purpose  hj primdfacie  evidence." 

Where  the  incapacity  is  mental,  a  question  may  arise  as  to  what 
degree  of  insanity  will  bring  the  case  within  the  statute.  The  words 
of  the  statute  do  not  require  that  the  insanity  be  one  intervening 
since  the  interview,  although  the  chief  object,  doubtless,  was  to  pro- 
vide for  such  cases.  At  common  law,  insane  persons  are  not  abso- 
lutely disqualified.  An  insane  person  may  be  examined  as  a  witness 
in  a  lucid  interval,  and  may  then  testify  even  to  what  took  place 
when  he  was  insane,  although  the  weight  of  his  testimony  is  of 
course  for  the  jury.  Holcomb  v.  Holcomb,  28  Conn.  177.  But  even 
insane  persons  are  not  absolutely  incompetent;  but  are  admitted  on 
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the  ground  of  necessity,  especially  for  their  own  protection,  and  for 
the  redress  of  injuries  to  themselves.  This  exception  from  necessity, 
however,  is  no  just  ground  for  making  an  implied  exception  from 
the  statute.  If  the  person  is  insane  or  lunatic  within  the  meaning  of 
the  language  of  the  rules  of  evidence  as  to  witnesses,  testimony  of 
the  interested  witness  should  not  be  admitted  under  the  statute. 

Who  may  object  to  ths  evidence.  The  examination  forbidden  by  the 
statute,  is  the  examination  of  a  witness  **  against  the  executor,**  ad- 
ministrator, heir-at-law,  next  of  kin,  assignee,  legatee,  devisee  or 
survivor, "  "  of  the  decedent,  or  the  assignee  or  committee  of  the  lu- 
natic. The  derivative  title  here  referred  to  is  one  held  by  the 
deceased  at  the  time  of  the  transaction  and  subsequently  devolved 
upon  the  objecting  party.  ••  The  words  indicating  the  various 
personal  relations  and  modes  of  succession  protected  by  the 
statute,  are  liberally  construed  in  furtherance  of  the  equity  of  the 
rule,'^  and  upon  this  principle  any  one  claiming  as  a  transferee, 
from  a  transferor  since  disqualified,  is  deemed  an  assignee,**  and  a 
husband,  claiming  by  marital  right  of  succession,  has  been  treated  as 
if  he  were  next  of  kin  to  his  wife.** 

Effect  of  objecting  party  testifying  on  his  own  "behalf  dse.  Where  the 
party  for  whose  protection  the  statute  declares  the  testimony  incom- 
petent, is  examined  in  his  own  behalf  as  to  the  transaction  or  com- 
munication in  question,  or  where  the  testimony  of  the  deceased  or 
lunatic,  as  to  it,  is  given  in  evidence,  the  prohibition  does  not  apply; 
and  this  qualification  is  to  be  taken  in  connection  with  the  general 
principle,  that  a  party  who  puts  in  evidence  concedes  the  right  of  the 
adverse  party  to  tread  the  same  ground  in  rebuttal,  so  far  as  it  can  be 
done  without  violating  a  positive  prohibitory  statute.**  But  giving 
testimony  as  to  one  transaction  or  communication  does  not  entitle  the 
other  party  to  disregard  the  proliibition  in  respect  to  a  distinct  and 
independent  communication.**  The  offer  of  testimony,  however,  need 
not  be  confined  to  the  disputable  part  of  the  adversary's  testimony. 
In  this  case,  as  in  case  of  the  offer  in  the  first  instance,  the  witness 
may  be  sworn  unless  it  appears  that  he  could  testify  to  nothing.** 


The  cateB  egtaHishing  the  foregoing  principles  are  osfoUotM  : 
^  The  prohibition  is  not  in  terms  nor  by  construction  confined  to  a 
party  called  as  a  witness  in  his  own  behalf.  It  prevents  a  plaintiff 
from  calling  out  the  testimony  of  a  co-plaintiff  to  a  transaction  be- 
tween the  former  and  a  person  deceased,  under  whom  defendant 
claims.     Bennett  v.  Austin,  6  Hun,  536. 

'  So  in  an  action  by  the  executrix  against  the  maker  and  the  in- 
doner  of  a  note,  one  defendant  cannot  be  examined,  on  behalf  of  the 
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other,  as  to  a  personal  communication  with  the  decedent.  Alexander 
V,  Dutcher,  7  Hun,  439. 

■  Section  8  of  X.  1832,  c.  276, — ^which  allows  one  of  several  parties 
to  negotiable  paper  who  are  joined  as  defendants  in  one  action  under 
that  act,  to  use  any  other  such  defendant  as  a  witness  the  same  as  if 
separate  actions  were  brought, — must  be  regarded  as  repealed  by  the 
Code  of  Procedure,  so  far  as  inconsistent.  And  if  the  adverse  party 
is  a  personal  representative,  a  maker  who  is  a  defendant  cannot  tes- 
tify on  behalf  of  an  indorser  who  is  defendant,  to  a  transaction  per- 
sonally had  with  the  deceased.  It  is  only  by  severing  the  action 
(which  rests  in  the  discretion  of  the  court),  that  the  party  in  such 
case  will  be  made  competent.     Fox  v.  Clark,  61  Barb.  216,  note, 

^  In  an  action  against  the  maker  and  indorsers  of  a  note,  commenced 
by  the  indorsee,  but  at  the  time  of  trial  continued  by  and  in  the  name 
of  his  executrix,  the  maker  is  not  competent  to  prove  that  the  note 
was  infected  with  usury  at  the  time  it  was  made,  nor  that  the  time  of 
payment  had  l>een  extended  by  an  agreement  between  the  testator,  in 
Ills  lifetime,  and  the  maker.  The  fact  that  the  maker  did  not  put  in 
an  answer,  but  suffered  default,  does  not  sever  the  action  or  discon- 
tinue it  as  to  him.     Genet  v.  Lawyer,  61  Barb,  211. 

Nor  does  the  fact  that  the  indorsers  executed  a  release  to  the  maker 
affect  the  question.  The  defendants  cannot,  by  any  act  of  their  own, 
change  the  statute,  or  take  away  the  rights  of  the  plaintiff  under  it. 
lb. 

*  The  fact  that  the  witness  had  no  interest  at  the  time  of  having 
the  personal  transaction,  &c.,  with  the  deceased,  is  not  material. 
Famsworth  v.  Ebbs,  2  Hun,  438;  S.  C,  6  Sup'm,  Ct,  {T,  d  C)  1, 

*  Thus  where  an  action  is  brought  by  the  administrator  of  A 
against  a  constable,  for  levying  an  attachment  against  B*s  property 
on  the  goods  of  A,  the  attaching  creditors  are  parties  interested  in 
the  event,  within  this  rule.     Wooster  v.  Booth,  2  Huti^  426. 

'  Where  the  testimony  of  the  witness  shows  that  on  the  transac- 
tion with  the  deceased,  he  was  guilty  of  a  conversion,  from  liability 
for  which  he  will  be  relieved  by  a  judgment  against  the  assignee  or 
successor  in  interest  of  the  deceased,  he  cannot  testify  against  such 
assignee  or  successor  in  interest.  Andrews  o.  Nat.  Bank  of  North 
America  of  N.  Y.,  7  Hun,  20. 

But  interest  in  the  legal  question  involved,  though  arising  on  the 
same  state  of  facts,  is  not  enough,  where  the  proposed  witness  is  not 
a  party,  and  not  necessary  to  be  made  a  party,  and  is  not  interested 
in  the  event  of  the  action.  Thus  where  the  question  is  whether  a 
deed  shall  be  set  aside  as  against  one  heir,  another  heir,  not  a  party, 
is  not  incompetent.     Hobart  v,  Hobart,  62  N.  T.  83. 
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•  One  who  had  been  owner  of  chattels,  and  on  transferring  them 
became  agent  for  his  transferee,  bailed  them  with  defendants,  with- 
oat  disclosing  his  agency.  Held^  that  in  his  principal's  action  against 
the  defendants,  he  could  not  testify  to  a  demand  made  on  one  of 
them,  since  deceased.     Conway  «.  Moulton,  6  Hun^  050. 

*  On  this  point  compare  the  following  cases : 

A  child  who  has  been  emancipated  does  not  derive  title  to  earn- 
ings by  services  subsequently  reudered,  from,  throngh,  or  under  the 
father,  in  such  sense  that  the  father  is  to  be  excluded  as  incompe- 
tent.    Shirley  u.  Bennett,  0  Lans,  512. 

In  an  action  by  the  executors  of  a  deceased  partner,  for  an  ac- 
counting and  settlement  of  the  partnership  affairs,  a  partner  who 
has  assigned  all  his  interest  to  a  copartner  is  not  a  competent  witness 
to  prove  an  agreement,  between  the  deceased  and  the  assignee,  to 
allow  such  assignee  compensation  for  his  personal  services  for  man- 
aging the  firm  affairs.     Lyon  t.  Snyder,  01  Barh  172. 

It  makes  no  difference  that  the  assignor  had  no  interest  in  such 
charge  and  item  of  the  account,  and  that  the  assignee's  right  to  make 
it  was  not  derived  from  the  assignment,  and  did  not  depend  upon  it 
in  any  degree.  The  prohibition  of  section  899  is  not  limited  to  an 
examination  in  respect  to  those  matters  pertaining  to  the  parts  of  the 
cause  of  action  assigned,  but  extends  to  the  entire  action.     Ih. 

By  section  899,  *^  every  person  through  whom  a  party  to  the  action 
derives  any  interest  or  title  by  assignment  or  otherwise,"  in  or  to  the 
subject-matter  of  the  action,  is  altogether  excluded  from  examina- 
tion as  to  such  communication,  &c.     Ih. 

This  last  decision  seems  to  go  beyond  the  general  purpose  of  the 
statute,  which  is  that  when  adverse  rights  by  succession  are  involved, 
one  litigant  shall  not  testify  to  a  transaction  with  the  deceased  pre- 
decessor in  title,  invalidating  or  impairing  the  right  or  title  of  the 
other.  Van  Tuyl  tJ.  Van  Tuyl,  8  Ahb.  Pr.  N,  8,,  b\  S.  C,  57  Barb, 
285.  And  the  better  doctrine  is  that  indicated  by  Gary  9.  White, 
paragraph  80,  below ;  that  the  test  is  succession  to  the  title  or  right 
affected  by  the  testimony. 

Whether  a  widow,  suing  her  husband's  grantee  for  dower,  can 
testify  to  the  marriage, — see  Spicer  t>.  Spicer,  10  Abb.  Pr,  N.  8.  113, 
and  note.     And  see  paragraph  10,  below. 

'*  The  act  of  1807  made  the  testimony  incompetent  if  the  interest 
formerly  owned  by  the  witness  might  be  affected  by  the  event  of  the 
action,  even  though  he  would  have  been  competent  at  common  law. 
Mattoon  v.  Young,  45  N.  F.  090. 

"  A  refusal  to  permit  a  party  to  be  sworn  in  his  own  behalf,  be- 
cause the  other  party  to  the  contract  sued  on  is  dead,  is  error,  for 
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which  the  judgment  should  be  reversed,  unless  it  is  clear  that  if 
sworn  he  could  not  have  testified  to  any  fact  material  to  his  case. 
Although  he  could  not  testify  to  the  making  of  the  contract,  he 
might  testify  to  admissions  on  the  part  of  ^he  heirs,  or  to  other  facts 
bearing  on  the  existence  of  such  a  contract.  Card  v.  Card,  39  if.  F. 
817. 

"  Whether  an  affidavit  can  be  made  to  facts  to  which  the  affiant 
could  not  testify  under  section  899, — Query.     Gregory  v.  Gregory,  38 
Super,  Ct.  (J.  d  8,)  1,  83.     Compare  Kirby  «.  Kirby,  1  Paige,  261  ;■ 
Ames  V.  3Ierriman,  9  Wend.  498;  Royal  Ins.  Co.  v.  Noble,  6  AUb.  Pr. 
If.  8.  54. 

^'  Evidence  that  a  conversation  was  had  between  defendant  and! 
deceased,  without  proving  the  conversation  itself,  is  not  incompetent 
nnder  section  899,  unless,  U  ieemsy  where  the  mere  fact  that  a  conver- 
sation was  had  was  the  material  point.     Hier  v.  Grant,  47  If.  T.  378. 
The  ordinary  test  is,  does  the  testimony  tend  to  prove  what  the 
transaction  was  which  was  had  personally  by  him  with  the  deceased. 
[Code,  §  899;  47  Barb.  680.]    Strong  o.  Dean,  55  Barb.  887. 
"  Kerr  «.  McGuire,  28  N.  T.  446,  452. 

'*  The  party  cannot  be  examined  as  to  an  alleged  transaction  with 
deceased,  either  negatively  or  affirmatively.  Clarke  «.  Smith,  46 
Barb.  80;  Dyer  «.  Dyor,  48  Id.  190;  Stanley  v.  Whitney,  47  Id.  686. 

The  rule  excludes  testimony  that  an  alleged  personal  transaction 
or  communication  was  never  had.  Thus  it  was  held,  that  plaintiff, 
suing  on  a  note  made  by  a  decedent,  cannot  be  allowed  to  testify 
that  it  had  not  been  paid.  Howell  v.  Van  Siclen,  5  Hun,  115.  But 
this  and  the  following  case  are  to  be  taken  with  some  qualification. 
See  Kerr  «.  McGuire,  28  N.  T.  452. 

In  an  action  to  have  the  plaintiff^s  conveyance  to  the  defendant's 
devisor  declared  a  mortgage, — Bidd,  that  the  plaintiff's  testimony 
that  he  did  not  pay  rent  to  said  devisor  was  properly  excluded  under 
action  899  of  the  Code  of  Procedure.     Barrett  v.  Carter,  8  Lans.  68. 

'*  Upon  an  application  to  the  surrogate,  to  revoke  the  probate  of 
m  will,  on  the  ground  of  the  incapacity  of  the  testator  by  reason  of  his 
being  under  the  age  of  eighteen  when  the  will  was  executed,  the 
mother  of  the  testator  is  a  competent  witness  to  prove  the  time  of  his* 
birth.  Birth  is  not  a  transaction  between  the  parties,  within  section- 
899  of  the  Code.    Matter  of  Paige,  62  Barb.  476. 

As  to  marriage,  see  Spicer  «.  Spicer,  cited  in  paragraph  9,  above. 

A  physician  is  incompetent  to  prove  his  own  attendance  as  such, 
upon  the  deceased,  in  support  of  his  claim  against  the  representative- 
for  his  compensation.    Ross  v.  Ross,  6  Hun^  182. 

Under  the  act  as  it  stood. before  1867,  it  was  held  that  plaintiff's' 
Vol.  IL— 2 
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testimony  that  he  deposited  the  money  sued  for  to  the  credit  of  the 
decedent,  in  the  bank  accoant  of  the  latter,  under  a  custom  or  ar- 
rangement  by  which  he  kept  his  funds  in  the  decedent^s  hands  in 
this  way, — HM^  not  testipiony  in  respect  to  'transactions  or  com- 
munications had  personally"  by  him,  with  the  deceased.  Section 
899  of  the  Code  was  not  designed  to  exclude  the  testimony  of  a  party 
to  an  occurrence  at  which  the  deceased  need  not  have  been  present, 
or  a  fact  which  he  need  not  have  known.  Franklin  «.  Pinkney,  18 
AUb,  Pr.  186;  S.  C,  2  Bobt,  429. 

^^  <* Personal"  transaction,  &c.,  does  not  mean  private,  and  the 
fact  that  the  party  against  whom  the  testimony  is  offered  was  also 
present  and  is  living,  and  might  be  examined,  is  not  a  reason  for 
allowing  the  witness  to  testify.     Hatch  t,  Peugnet,  64  Barb,  189. 

'"  The  provision,  as  it  stood  in  the  Code  of  1862,  did  not  prohibit 
a  party  sued  by  an  administra  or  from  testifying  to  a  conversation 
heard  by  him  between  the  deceased  and  a  third  person.  Such  hear- 
ing is  not  a  transaction  between  the  deceased  and  the  witness.  (Per 
RosECBANS,  J.)    Simmons  «.  Sisson,  26  N,  T.  264. 

Section  899  does  not  exclude  a  party  from  testifying  to  the  partica- 
lars  of  a  transaction  which  took  place  between  the  deceased  and  a 
third  person,  in  the  presence  of  the  witness.  Lobdell  v,  Lobdell,  86 
N.  r.  327;  S.  C,  4  Ahb.  Pr.  N,  8,  56. 

A  statement  of  the  deceased,  made  to  a  third  person,  and  overheard 
by  the  witness,  is  not  a  personal  transaction  or  communication  be- 
tween such  witness  and  the  deceased,  prohibited  by  section  899. 
But  it  may  be  incompetent  as  being  hearsay.  Sanford  v,  Sanford,  61 
Barb.  298. 

*'  The  mere  hearing  of  a  conversation  between  the  deceased  and 
another,  although  it  referred  to  the  witness,  and  contained  the 
declarations  of  the  deceased  as  to  a  previous  transaction  with  the 
witness,  and  is  offered  as  evidence  of  that  transaction,  is  not  exclud- 
ed. [Citing  26  if.  T.  264;  36  Id.  838.]  Hildebrant  v.  Crawford,  6 
Laru.  502. 

'"  Although  overhearing  a  conversation  in  which  the  witness  in  no 
way  participated  is  not  a  personal  transaction  or  communication 
between  him  the  deceased,  yet  if  the  witness  went  to  the  interview 
for  the  purpose  of  hearing  it,  and  participated  in  the  negotiation, — 
as  where  a  wife  went  with  her  husband  when  he  negotiated  a  loan  on 
mortgage,  and  joined  in  the  mortgage  to  release  her  dower, — ^the 
negotiation  is  a  personal  transaction  or  communication  on  her  part 
Famsworth  «.  Ebbs,  2  Hun,  488;  S.  C,  5  8upr'm.  Ct.  {T.  d  C.)  1. 

*'  Section  899  does  not  preclude  a  witness  from  testifying  to  what 
took  place  between  the  deceased  and  a  third  person,  his  coaoflely 
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eren  though  the  witness  participated  in  the  conversation,  if  what  is 
proposed  to  be  proved  is  limited  to  what  was  neither  a  personal 
transaction  nor  a  communication  between  the  witness  and  the  de- 
ceased.   Oury  0.  White,  09  N.  71  836. 

"  In  Hildebrant  «.  Crawford,  6  Lan$.  502,  a  conversation  and 
contract  made  with  the  agent  of  one  since  deceased,  was  held  not 
excluded. 

*'  A  witness  cannot  be  asked  if  he  was  in  the  habit  of  borrowing 
money  of  the  decedent.  Alexander  v.  Dutcher,  7  fftaij  489.  But 
compare  Kerr  «.  McGuire,  28  JV.  F.  462. 

*^  Thus  where  an  executor  was  not  competent  to  prove  payment 
to  the  deceased,  of  the  claim  in  question,  because  a  personal  transac- 
tion, it  was  held  that  he  could  not  testify  to  the  fact  that  the  deceased 
had  no  other  sources  of  income  than  such  payments,  for  this  was  only 
to  raise  a  presumption  as  to  transaction  with  deceased  person  which 
could  not  be  raised  by  testimony  directly  to  it.  Jaques  v.  Elmore,  7 
iTtm,  675. 

'*  Thus,  although  a  witness  may  be  precluded  from  testifying  to 
the  personal  making  of  a  contvact  by  him  with  the  deceased,  he  may 
testify  to  admissions  on  the  part  of  the  adverse  party,  or  other  facts 
bearing  on  the  existence  of  such  a  contract.  Card  e.  Card,  89  iV.  Y.  817. 

'*  A  party  cannot  testify  even  to  the  fact  that  he  carried  an  ink- 
stand with  him  when  he  had  a  personal  interview  with  a  deceased 
person,  of  whom  the  adverse  party  is  the  legal  representative.  [Code, 
§  899.]    Dubois  v.  Baker,  80  K  Y,  855;  affi'g  40  Barb.  556. 

The  fact  that  witness  saw  an  instrument  in  the  possession  of  the 
assignee  of  the  deceased,  is  not  excluded  as  a  personal  transaction,  &c. 
between  them.     Smith  f>.  Bergent,  2  Jlun,  107. 

So  the  testimony  of  a  party  that  he  had  seen  the  deceased  sign  a 
paper,  was  held  a  personal  transaction,  &c.  in  Denman  v,  Jayne,  16 
A^.  Pr.  if.  8.  817.  But  this  was  on  the  authority  of  Ressique  v. 
Mason,  above  cited,  which  has  been  superseded. 

'^  When  the  intent  of  the  witness  or  party  examined,  in  acting  on 
the  transaction  in  question,  becomes  material,  he  cannot  be  asked  his 
intent.  The  intent  is  a  part  of  the  transaction.  Thus  on  the  issue 
whether  a  transfer  by  witness  to  the  deceased,  was  with  intent  to  de- 
fraud creditors,  he  cannot  testify  as  to  his  intent,  as  against  the  rep- 
resentative of  the  deceased.     Tooley  v.  Bacon,  8  Bun,  176. 

**  After  a  representative  plaintiff  has  given  presumptive  proof  of 
death,  by  production  of  his  letters,  a  party  or  adversely  interested 
witness  cannot  testify  to  conversations  with  the  deceased,  had  before 
the  time  of  the  alleged  death,  for  the  purpose  of  proving  that  he  is 
still  living.    Parhan  v.  Moran,  4  Hmij  717. 
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**  In  a  probate  proceeding  it  was  held  that  the  Code,  as  it  stood 
in  January,  1869,  did  not  disqualify  a  widow  who  contested  a  will, 
from  testifying,  the  heir-at-law  being  also  a  contestant.  The  person 
named  as  executor  is  not,  before  probate,  regarded  as  executor,  with- 
in the  meaning  of  the  statute  as  to  tes^ying  to  communications. 
Dietrich's  Estate,  1  Tuek.  129. 

The  fact  that  the  witness's  interest  is  in  favor  of  the  administra- 
tor against  whom  he  is  called,  does  not  make  him  competent.  Le 
Glare  v.  Stewart,  8  Bun,  127. 

"  In  an  action  against  one  as  a  surviving  partner  it  was  held  error 
to  allow  plaintiff,  as  a  witness  in  his  own  behalf,  to  testify  to  conver- 
sations had  between  him  and  the  deceased  partner.  Green  v.  Edick, 
56  N.  r,  613. 

***  To  make  the  word  ^'assignee"  apply,  the  party  deemed  such 
must  stand  in  succession  in  interest  to  the  deceased.  One  who 
claims  under  a  tranirfer  made  previous  to  the  transaction  or  communi- 
cation, is  not  an  assignee  within  the  statute.  Gary  «.  White,  69  If. 
r.  836. 

**  Thus  where  the  action  was  by  a  son  against  the  second  husband 
of  his  deceased  mother,  to  recover  moneys  he  sent  her  while  living, 
to  keep  for  him,  held  that  as  the  stepfather  took  the  money  either 
by  assignment,  by  way  of  loan  or  gift,  or  as  executor,  the  son  could 
not  testify  against  him  to  the  agreement  of  the  mother  to  keep  the 
money  for  him.     Mosner  v.  Raulain,  66  Barb,  218. 

One  through  whom  a  party  to  an  action  derives  title  is  not  a  com- 
petent witness  to  prove  transactions  with  a  deceased  person,  as 
against  a  grantee  of  real  estate  from  the  latter.  Grantees,  though  not 
named  in  section  899,  are  within  the  reason  of  the  provision,  and  in- 
cluded in  ^*  assignees."    Mattoon  «.  Toung,  45  iV.  F.  696. 

**  But  one  taking  as  assignee  of  A  by  an  assignment  which  B 
procured  to  be  made  for  the  purpose  of  securing  the  payment  of  a 
debt  due  from  B,  is  not  an  assignee  of  B  within  the  protection  of  the 
prohibition.  Barney  «.  Equitable  Life  Assur.  Soc,  59  If,  T. 
587. 

A  bank  held  blank  certificates  of  stock  as  collateral  security  for 
a  loan  which  its  president  procured  to  be  made  to  a  third  person  for 
his  own  benefit,  and  which  stock  the  president  borrowed  from  the 
third  person  and  left  with  the  bank,  with  the  false  lepresentation 
that  he,  the  president,  took  it  as  a  collateral  security  for  the  loan. 
Held,  that  the  bank  held  it  as  an  assignee  oi  the  president,  within 
the  rule.     Andrews  «.  Nat.  Bank  of  N.  Am.,  7  Hun,  20. 

If  defendant  in  trespass  justifies  as  having  entered  as  the  agent  of 
the  true  owners  who  claim  under  a  deceased  person,  plaintiff's  grantor 
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cannot  testify  against  defendant  to  conversations  with  the  deceased. 
Wheelock  c.  Cuyler,  4  Hun,  414. 

"  Though  the  husband  is  not  in  strictness  included  in  the  term 
**next  of  kin,"  of  his  wife,  yet  he  is  so  included  within  the  equity 
of  the  provision  of  section  899  of  the  Code  of  Procedure,  which  pro- 
hibits a  party  from  being  examined  as  a  witness  in  his  own  behalf,  in 
respect  to  transactions  had  personally  with  a  deceased  person,  against 
persons  who  are  next  of  kin,  &c.  Dewey  v.  Qoodenough,  66 
Barb.  54. 

**  Where  one  party  gave  evidence  of  admissions  made  by  the 
grantor  of  the  other, — Eddy  that  the  grantor  could  testify  to  rebut 
this  evidence,  although  it  related  to  transactions  with  a  deceased 
person  through  whom  the  former  claimed  title.  Cole  o.  Denue,  8 
Hun^  610. 

Where  testimony  to  oral  declarations  of  the  deceased  was  admitted, 
— Eddy  that  counter  declarations  in  writing  were  admissible.  Smith 
V.  Christopher,  16  Ahb.  Pr.  N.  8,  833. 

Plaintiff  having  put  in  evidence  letters  by  defendant  to  a  person 
since  deceased, — Heldy  that  defendant  was  entitled  to  give  testimony 
explaining  away  the  letters,  although  such  testimony  related  to  a 
transaction  with  the  deceased.     Sanford  v.  Sanford,  61  BarK  293. 

■•  A  surviving  partner  suing  as  such  on  a  sale  which  was  partly 
negotiated  by  personal  communications  between  defendant  and  him- 
self, and  afterward  consummated  by  personal  communications  between 
defendant  and  the  deceased,  may  testify  to  the  former  communica- 
tions, without  thereby  opening  the  way  to  allow  defendant  to  testify 
to  the  latter,  unless  perhaps  where  the  former  testimony  so  refers  to 
later  communication  as  to  make  that  necessary  to  explain.  Goodwin 
«.  Hirsch,  87  Super,  Ot.  (J.  dt  8.)  511. 

**  In  offering  defeuiant's  testimony  it  is  not  necessary  to  specify 
that  he  is  offered  as  a  witness  to  the  same  matter.  If  offered  gen- 
erally, as  a  witness,  he  should  be  sworn ;  but  his  examination  should 
be  restricted  to  the  matters  as  to  which  the  plaintiffs  assignor  had 
testified.  Unless  he  distinctly  states  that  if  he  could  not  testify  on 
other  points  he  did  not  wish  to  be  sworn,  the  court  has  no  right  to 
exclude  him.    Brown  v.  Richardson,  20  JV.  F.  472 ;  rev'g  1  Bosw,  402. 

The  fact  that  after  an  assignor  has  been  examined  on  plaintiff's 
behalf,  defendant,  instead  of  immediately  cross-examining,  moves  a 
nonsuit,  and  upon  its  being  denied,  recalls  the  assignor  for  further 
examination,  does  not  make  the  assignor  his  witness  in  such  sense  as 
to  deprive  him  of  the  right  to  testify  himself,  contradicting  the  same 
matter.    Parsons  v.  Suydam,  8  E,  2>.  SmUhj  276. 


22  ABBOTT'S    NEW   CASES. 

Josephthal  9.  Heymaa. 


JOSEPHTHAL  v.  HEYMAN. 

if.    T.  Supreme  Court,  Mrst  BepartTnent ;  Special 

Term,  Noeemher,  1876. 

FORBCLOSUBB     OP     MORTGAOB. — PAYMENT. — ^AtTOBNEY. — CONBTBtJC- 

TivB  Notice. 

An  attorney,  employed  by  a  person  about  to  make  a  lotm  of  money, 
''to  examine  the  title  "  of  premises  upon  which  a  mortgage  is  to  be 
made,  as  security  for  the  loan,  is  not  necessarily  the  agent  of  the 
person  employing  him,  to  receive  money  from  the  borrower,  to  pay 
off  prior  liens  and  incumbrances,  nor  is  the  lender  liable  for  the 
misapplication  of  moneys  so  received  by  the  attorney.* 

The  specific  employment  of  an  attorney  to  examine  a  title  does  not 
in  itself  include  the  duty  or  obligation  to  satisfy  liens ;  it  is  dis- 
charged by  truly  ascertaining  and  reporting  them. 

Graves  0.  Mumford,  26  Barb.  04,  examined  and  distinguished. 

Constructive  notice  to  the  principal,  of  liens  discovered  by  his  attor- 
ney, and  its  effect,  f 

Trial  by  the  court. 

The  action  was  brought  by  Moritz  Josephthal  and 
Louis  Josephthal,  against  Felix  H.  Heyman  and  an- 
other, to  foreclose  a  mortgage  on  real  estate. 

*  Compare  Heyman  «.  Beringer,  p.  815  of  vol.  1  of  these  reports. 

t  As  to  constructive  notice  to  a  party  of  incumbrances  through 
his  attorney,  notice  to  attorneys  or  law  agents  employed  in  making 
purchases,  affects  their  clients.  Griffith  9.  Griffith,  9  Paige^  315 ;  Per- 
kins 9.  Bradley,  1  Hare^  219;  Fuller  9.  Bennett,  2  Id.  894. 

But  notice,  to  affect  the  principal,  must  be  in  the  same  transaction. 
Warrick  v.  Warrick,  8  AtJc.  294. 

Therefore,  if  an  attorney  be  employed  to  look  over  a  title,  and  by 
some  other  transaction,  foreign  to  the  business  in  hand,  have  notice, 
this  shall  not  affect  the  principal.  Lowther  «.  Carlton,  2  Atk.  242; 
Mountford  «.  Scott,  1  Tum.  A  B.  274,  280 ;  Toulmin  «.  Steere,  8 
Merh.  210. 

Compare,  however,  Distilled  Spirits,  11,  WalL  856,  and  caaes 
cited. 


v» 
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The  defendant,  Felix  H.  Heyman,  applied  to  one 
Patzel,  a  broker,  for  a  loan  of  $12,000,  to  be  secured 
by  a  first  mortgage  on  *' defendant's"  real  prop- 
erty. 

Patzel  called  on  Moritz  and  Lonis  Josephthal,  the 
plaintiffs,  and  solicited  the  loan  from  them.  Plaintiffs 
looked  at  the  premises,  and  accepted  them  as  good 
security,  and  informed  Patzel  that  Adolph  Levinger 
was  their  attorney  to  "  examine  the  title." 

Patzel  referred  the  defendant  to  Levinger,  with 
whom  he  left  the  title  papers.  The  defendant  execu- 
ted a  bond  and  mortgage  to  secure  the  payment  of 
$12,000,  and  left  the  same  with  Levinger.  The  plain- 
tiffs, on  receiving  the  bond,  sent  or  delivered  to  Levin- 
ger two  checks  for  $6,000  each,  payable  to  the  order  of 
the  defendant :  one  check  drawn  by  the  plaintiff,  M. 
Josephthal,  and  the  other  by  the  plaintiffs  jointly. 
The  checks  being  so  drawn  to  indicate  to  the  plaintiffs, 
between  themselves,  separate  interests  in  the  loan. 
Levinger  handed  both  checks  to  the  defendant,  who, 
retaining  one,  indorsed  and  delivered  back  to  Levinger 
the  other,  with  his  own  checlcfor  $1,245,  to  pay  and 
satisfy  an  existing  prior  mortgage  on  the  premises  for 
$7,000  and  interest,  held  and  owned  by  another  i)er- 
son.  Levinger  said  to  defendant  'Hhat  he  was  not 
allowed  to  give  the  money  until  the  first  mortgage  was 
I)aid  off,  and  that  he  was  to  retain  the  money  to  pay 
off  the  iirst  mortgage."  He  said  this  when  he  handed 
the  checks  to  defendants,  whereupon  the  defendants 
indorsed  and  re-delivered  to  Levinger  the  $6,000 
check,  making  up  the  deficiency  with  his  own  check. 
Levinger  appropriated  to  his  own  use  the  amount  of 
the  two  checks  handed  to  him  by  defendant,  and  did 
not  pay  the  first  mortgage,  which  is  stiU  outstanding. 
Levinger  has  absconded.  This  action  is  brought  for  a 
foreclosure  of  the  $12,000  mortgage. 

The  defendant  claims  to  have  received  but  $5,000 
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on  the  mortgage,  which  amount  he  claims  to  have  ten- 
dered, and  has  paid  into  court. 

S.  Spingarriy  for  plaintiff. 

D.  T.  Walden^  for  defendant. 

Van  Vorst,  J. — ^The  application  to  the  plaintiffs, 
on  the  defendants'  behalf,  was  for  a  loan  on  a  "first 
mortgage."  No  statement  was  made  to  them  that  the 
premises  were  already  incumbered  by  mortgage,  or 
that  any  part  of  the  sum  for  which  a  loan  was  asked, 
was  to  be  used  for  satisfying  an  existing  mortgage. 

The  plaintiffs  had  no  actaal  knowledge  of  the  prior 
incumbrance,  until  several  months  after  the  execution 
of  the  defendants'  mortgage  to  them.  The  plaintiffs' 
agreement  to  make  the  loan,  and  the  appropriation  by 
by  them  of  the  $12,000,  by  their  checks  to  the  defend- 
ants' order,  was  predicated  upon  their  understanding 
that  theirs  was  to  be  a  first  mortgage.  It  was  therefore 
clearly  the  duty  of  the  defendants  to  see  to  it,  that  the 
premises  were  unincumbered,  and  to  this  end  to  clear 
the  premises  from  the  existing  incumbrance,  before 
taking  the  plaintiffs'  money. 

The  facts  indicate  that  it  was  within  the  contem- 
plation of  the  defendant,  to  use  the  money,  or  a  por- 
tion thereof,  which  the  plaintiff  had  agreed  to  loan, 
for  the  purpose  of  discharging  the  first  mortgage. 
But  this  intention  was  at  no  time  communicated  to  the 
plaintiffs  by  the  defendant  or  Levinger. 

It  is  true  that  plaintiff  referred  Patzel,  the  defend- 
ant's broker,  to  Levinger,  as  his  attorney,  to  "exam- 
ine the  title,"  preparatory  to  the  completion  of  the 
loan.  Levinger' s  duty  under  this  employment  was  to 
ascertain  whether  the  defendant  had  an  unincumbered 
title  to  the  premises.  This  duty  would  be  satisfied  by 
reporting  to  the  plaintiffs  the  result  6t  his  examina- 
tion, so  as  to  leave  to  the  plaintiffs  to  determine 
whether  or  not  the  loan  would  be  consummated.    But 
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no  report  of  this  incumbrance  was,  as  it  appears,  made 
to  the  plaintiffs. 

The  employment  by  a  person  about  to  loan  money, 
of  an  attorney  or  solicitor  '*to  examine  the  title"  of 
the  premises,  upon  which  a  mortgage  is  to  be  made  as 
security  for  the  loan,  does  not  necessarily  make  the 
attorney  or  solicitor  the  agent  of  the  person  employing 
him,  to  receive  money  from  others,  to  pay  off  Uens 
and  incumbrances,  or  render  him  liable  for  the  misap- 
propriation of  moneys  so  received. 

The  specific  employment  to  examine  a  title  does 
not,  in  itself,  include  the  duty  or  obligation  of  satisfying 
liens;  it  is  discharged  by  fully  ascertaining  and  re- 
porting Ihem. 

And  if  a  purchaser  is  damnified  by  his  solicitor 
neglecting  to  search  for  incumbrances,  he  may  recover 
at  law  against  the  solicitor  for  any  loss  occasioned  by 
his  negligence  (2  Siigden  on  Vendors^  p.  677,  §  77). 

But  to  the  duty  of  examining  the  title,  may  be 
added  the  farther  one  of  discharging  liens,  with  funds 
to  be  provided  for  the  purpose,  or  out  of  which  they 
may  be  retained. 

An  attomey-at-law  may  be  furnished  with  moneys 
to  invest  by  way  of  mortgage  for  his  client.  In  such 
case  it  may  become  part  of  his  duty  to  pass  upon  the 
goodness  of  the  security  offered,  and  agree  upon  all  the 
conditions  and  terms  of  the  loan,  and  to  take  all  nec- 
essary steps  to  the  end  that  his  client  shall  receive  a 
valid  security  upon  the  premises,  freed  from  all  incum- 
brances. In  such  case,  under  a  general  employment 
for  such  purposes,  he  would  indeed  be  the  agent  of  his 
principal,  in  respect  to  aU  matters  involved,  in  such 
employment.  And  his  principal,  to  whom  a  mortgage 
was  by  him  delivered,  as  representing  funds  properly 
invested,  might  be  held  responsible  to  thd  borrower, 
for  any  funds  kept  back  to  satisfy  prior  incumbrances, 
and  which  the  attorney  did  not  discharge.    Such  was 
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the  case  of  Graves  v.  Mumford  (26  Barb,  94),  to  which 
I  am  referred  by  the  learned  counsel  for  the  defendant. 
There  Varrick,  a  resident  of  New  York  city,  had  en- 
trusted moneys  for  investment  on  mortgage  with  one 
Whittlesey,  at  Rochester. 

An  application  was  made  to  Whittlesey,  at  Roches- 
ter, for  a  loan  of  $3000  by  one  Gossline.  The  loan  was 
agreed  to,  and  Whittlesey  received  the  mortgage,  but 
deducted  from  the  moneys  agreed  to  be  loaned,  the 
amount  of  a  previous  mortgage  held  by  one  Potter, 
which  he  undertook  to  pay  and  discharge  with  the 
moneys  retained.  Whittlesey  forwarded  the  $3000 
mortgage  to  Varrick,  who  was  not  informed  of  the 
particulars  of  the  transaction,  but  he  failed  to  discharge 
the  prior  incumbiunce. 

It  was  decided  in  that  case,  that  the  agreement  of 
Whittlesey  to  pay  oflf  the  Rotter  mortgage,  and  the  re- 
tention of  the  money  by  him  for  that  purpose,  bound 
Varrick  to  see  that  the  mortgage  was  discharged,  be- 
fore the  mortgage  of  Gossline  to  him  should  become 
valid,  for  the  full  amount  of  $3000 ;  ''  that  this  agree- 
ment was  p  xrt  and  parcel  of  the  contract  of  loan  / ' ' 
and  Varrick  must  be  held  for  its  fulfillment,  and  respon- 
sible as  between  him  and  Gossline  "  for  the  fidelity  of 
his  agent." 

But  in  the  case  under  consideration,  the  contract  of 
loan  was  made,  not  with  Levinger,  but  with  plaintiffs 
themselves ;  Levinger  was  entrusted  with  no  money  to 
invest,  and  had  nothing  to  do  with  the  conditions  of 
the  loan.  Levinger' s  sole  duty  was,  as  defendant  was 
advised,  to  "search  the  title."  The  sending  of  the 
bond  by  Levinger  to  the  plaintiffs  was  in  itself  an 
assertion,  that  the  title  was  good. 

The  plaintiffs  so  regarded  it,  and  drew  their  checks 
for  the  amount  of  the  loan,  to  the  defendants'  order. 
The  fact  that  the  checks  were  drawn,  not  to  Levinger, 
but  to  the  defendants'  order,  shows  that  the  moneys 
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were  designed  for  the  defendants'  use,  and  not  subject 
to  Levinger's  control,  unless  by  the  defendant's  ap- 
pointment. This  was  a  clear  intimation  on  the  plain- 
tiffs part,  that  Levinger's  duty  in  examining  the  title 
did  not  include  his  actual  handling  of  the  money. 
When  Levinger  handed  the  checks  to  the  defendant  he 
did  so  with  an  understanding  with  him,  that  he  should 
indorse  and  return  one  to  him,  with  the  avails  of 
which,  together  with  other  funds  to  be  added  by  de- 
fendant, the  first  mortgage  was  to  be  paid.  In  taking 
the  custody  and  control  of  these  moneys,  I  cannot  think 
that  Levinger  was  acting  under  any  authority  derived 
from  plaintiffs,  by  his  original  or  any  subsequent  em- 
ployment or  appointment.  That  he  was  lialjle  to  the 
plaintiff  for  not  reporting,  and  for  leaving  unsatisfied 
an  existing  mortgage,  fails  to  establish  that  he  acted 
as  the  plaintiffs  agent,  in  receiving  the  check  and 
money  in  question  from  the  defendant,  and  entering 
into  an  engagement  to  perform  a  service  therewith  for 
him.  The  defendant  was  under  no  obligation  to  the 
plaintiffs  to  absolutely  engage  Levinger  to  this  aer- 
vice.  He  could  have  himself  personally  paid  the  mort- 
gage. No  attorney  was  really  needed  for  that  purpose. 
He  could  have  caused  the  holder  of  the  mortgage  to  be 
present  to  receive  the  amount,  when  the  checks  were 
received.  Or  had  he  observed  the  caution  of  the  plain- 
tiffs, he  would  have  specially  indorsed  the  $6,000  check, 
and  drawn  his  order  for  the  residue  of  the  first  mort- 
gage, to  the  order  of  the  owner  thereof.  Had  he  done 
this,  no  loss  could  have  fallen  on  him,  and  the  plaintiffs 
would  have  received,  what  they  have  failed  to  get,  a 
first  mortgage  on  the  premises.  The  defendant  cannot, 
by  his  own  act,  although  led  to  its  performance  by 
what  Levinger  said  to  him,  constitute  him  an  agent 
for  the  plaintiffs,  without  their  consent  at  the  time, 
or  by  their  subsequent  adoption,  unless  the  duty 
enjoined  was  within  the  contemplation  of  the  x>s^rties, 


28  ABBOTT'S    NEW   CASES. 

Josephthal  e.  Heyman. 

or  expressly  or  by  implication  embraced  within  the 
power  conferred. 

But  Levinger  said  to  defendant  ''that  he  was  not 
allowed  to  give  the  money  until  the  first  mortgage  was 
Xmd  off ;  and  that  he  was  to  retain  the  money  to  pay 
off  the  first  mortgage.''  In  making  the  first  part  of 
this  statement,  he  was  but  saying  what  was  without 
doubt  his  duty  to  the  plaintiffs.  With  knowledge  of 
the  existing  incumbrance,  of  which,  according  to  the 
evidence,  the  plaintiffs  had  not  been  advised,  it  was 
in  no  sense  proper  or  allowable,  to  deliver  the  checks 
to  the  defendants,  until  the  mortgage  was  in  fact  paid 
off.  And  yet,  informed  of  this  disability  in  Levinger, 
the  defendants  received  the  checks,  and  returned  one  to 
him  so  indorsed  that  he  could  personally  control  and 
apply  to  his  own  use  the  moneys.  But  the  remainder 
of  the  statement, ''that  he  was  to  retain  the  money  to 
pay  off  the  first  mortgage, "contains  its  own  answer,  as 
it  referred  to  the  checks  which  he  then  held,  and  which 
he  could  not  use  in  the  form  in  which  they  were  drawn, 
for  that  or  any  other  purpose. 

They  must  first  go  into  the  defendants'  possession, 
and  then  by  their  indorsement,  they  could  in  effect  pass 
over  the  funds  to  Levinger,  to  be  used  for  such  purpose. 

The  case,  it  must  be  conceded,  is  a  close  one, — on  the 
"border  line."  It  involves  a  strict  construction  of  the 
obligation  and  duties  of  Levinger  to  the  plaintiffs,  un- 
der their  employment  of  him,  and  also  the  distinct  ob- 
ligation under  which  he  placed  himself  to  the  defend- 
ants in  the  course  of  the  business.  Although  he  was 
liable  to  the  plaintiff  for  any  infidelity,  by  which  loss 
and  damages  were  by  them  sustained,  yet  he  was  also 
resi>onsible  to  the  defendants,  for  the  faithful  discharge 
of  the  duty  he  had  assumed  in  their  behalf,  and  for  the 
proper  application  of  the  moneys,  through  which  the 
defendants  intended  to  secure  to  the  plaintiffs,  what  he 
had  originally  engaged,  a  "first  mortgage"  on  the 
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premises.  And  in  addition,  for  money  "had  and  re- 
ceived "  by  Levinger  to  this  end,  he  is  liable  to  the  de- 
fendants. 

It  may  be  that  the  plaintiflfs  are  chargeable  with 
constmctive  notice  of  the  first  mortgage,  through  Lev- 
inger^ s  knowledge  acquired  by  the  searches  he  made. 
But  they  were  under  no  duty  to  pay  it.  Such  con- 
structive notice  cannot  visit  upon  them  all  the  conse- 
quences of  Levinger' s  failure  to  discharge  a  duty  to 
which  he  was  appointed  by  the  defendant.  They  do 
suffer,  to  the  extent  of  having  a  second  mortgage  only. 
But  the  moneys  which  defendant  claims  in  his  answer, 
and  upon  the  trial,  not  to  have  received  upon  the  mort- 
gage herein  sought  to  be  foreclosed,  were  actually  ap- 
propriated to  Ms  order  and  use  by  the  plaintiffs,  and 
could  have  been  actually  applied,  had  he  so  willed  and 
proi)erly  acted,  to  the  payment  of  the  first  mortgage, 
and  no  damage  would  have  been  occasioned  to  either 
X)arty.  The  defense,  I  think,  is  not  established,  and 
there  must  be  a  judgment  of  foreclosure. 


POSTER  V.  TOWNSHEND. 
Court  of  Appeals  ;  January ^  VSTl. 

[Overruling  in  part  Foster  v.  Townshend,  12  ASb,  Ft.  N,  8.  460.] 
Attorkxts. — ^RsAL  Estate.— Husband  aito  "Wife. — ^Rbcxiyeb. — 

SEqUBSTRATION. 

The  remedy  for  an  act  of  an  attorney  or  counsel^  inconsistent  with  his 
relation  to  the  court,  is  by  a  summary  proceeding,  and  not  by 
formal  action. 

A  sequestrator  of  real  estate,  or  receiver  of  rents  and  profits  only, 
does  Qot  take  title  to  the  real  estate,  and  cannot  maintain  an  action 
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to  set  aside  a  fraudnlent  or  forbidden  conyeyance,  if  his  possession 
is  not  interfered  with.*^ 

Such  receiver  is  entitled  to  the  possession  and  the  rents  and  profits, 
but  as  long  as  there  is  no  interference  with  these,  he  has  no  concern 
with  the  title  to  the  realty,  nor  any  interest  in  the  determination  of 
adverse  claims. 

Any  proceeding  to  compel  the  application  of  the  rents  and  profits,  or 
in  any  way  to  compel  payment  of  alimony  from  property  seques- 
tered for  that  purpose,  must  be  had  by  the  party  in  whose  interest 
the  sequestration  was  ordered. 

A  conveyance  of  the  legal  title  of  real  estate,  either  by  grant  or  under 
a  mortgage  foreclosure,  is  not  inconsistent  with,  or  necessarily 
adverse  to  the  possession  or  rights  of  a  receiver  of  the  rents  and 
profits. 

The  remedy  of  a  receiver  of  the  rents  and  profits  of  sequestered  real 
estate,  against  an  adverse  claim  to  such  rents  and  profits,  is  by  an 
order  for  an  examination  of  the  claimant,  pro  interest  sitOy  and  such 
proceedings  thereon  as  would  lead  to  an  adjudication  of  the  rights 
of  the  parties. 

*  A  court  of  equity  is  competent,  through  sequestration,  to  lay 
hold  of  the  property,  of  every  description,  any  where  within  its  juris- 
diction, of  a  party  in  contempt  for  not  obeying  its  decree ;  and  to 
apply  it  in  satisfaction.  Where  a  decree  for  a  purely  equitable  de- 
mand remains  unsatisfied  the  court  can  enforce  it  in  this  way  upon  a 
new  bill.  White  v.  Gteraerdt,  1  Edw,  Ch.  336 ;  People  «.  Rogers,  3 
Paige,  103.  Compare  Hosack  o.  Rogers,  11  Id.  003;  Fassett  o.  Tall- 
madge,  14  Abb.  Pr.  188 ;  People  ex  rd.  Griffin  9.  City  of  Brooklyn,  5 
Em.  Pr.  814;  BrLnton  v.  Wood,  19  Id.  162;  Rankine  o.  Elliott,  16  N. 
T.  877 ;  affi'g  14  Hmjo.  Pr.  339 ;  Angell «.  Silsbury,  19  Id.  48 ;  libby  v, 
Rosekrans,  55  Barb.  202;  Coming  v.  Mohawk  Valley  Ins.  Co.,  11 
Eim.  Pr.  190. 

As  to  sequestration  of  corporate  property  after  judgment  and  exe- 
cution, see,  also,  2  R.  8.  463,  §  36,  6th  ed.  vol.  8,  p.  748. 

As  to  sequestration  for  non-payment  of  taxes,  seel  JS.  8.  418,  {  22; 
L.  1857,  c.  456,  §  6 ;  Same  stat.  1  B.  8.  6th  ed.  983. 

For  other  cases  on  the  general  subject  beside  those  cited  in  the 
opinions  in  the  case  in  the  text,  see  the  following  :  Clinton  v.  Clin- 
ton, X  L.  B.  P.  db  D.  215;  Bume  v.  Robinson,  7  Ir.  Eq.  B.  188; 
Miller  0.  Eer,  1  C.  <£  JT.  88;  Ward  v.  Booth,  14  L.  B.  Eq.  195;  L'd 
Felham  «.  Ds.  Newcastle,  3  Swantt.  289;  Dent  o.  Dent^  1  L.  R  P. 
dtD.  800;  Cowper  v.  Tayler,  16  Sim.  814;  Crispin  v.  Cumano,  1  L. 
B.P.  dbD,  022;  Claydon  o.  Finch,  15  L.  B.  Eq.  260;  Cavil  o.  Bmxth, 
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Appeal  by  defendant  from  a  judgment  of  the  N.  Y. 
common  pleas,  affirming,  with  modification,  a  decree  at 
special  term. 

John  A.  Foster,  receiver  of  the  real  and  personal 
estate  of  Thomas  W.  Carey,  brought  this  action  against 
Townshend,  McMullen,  and  others,  to  set  aside  a  deed 
andanaasignmentof  a  mortgage,  and  for  an  injunc- 
tion,  &c. 

In  November,  1867,  Thomas  W.  Carey  was  the 
owner  in  fee  of  a  certain  vacant  lot  in  the  city  of  New 
York,  together  with  other  property.  During  that 
month  his  wife  Mary  commenced  an  action  against  him 
in  the  N.  Y.  common  pleas,  for  a  limited  divorce,  and 
on  the  25th  of  the  same  month  an  order  was  made  for 
payment  by  him  of  alimony  for  the  support  of  herself 
and  children.  The  alimony  not  being  paid,  an  injunc- 
tion was  served  on  Carey  on  December  6,  1867,  re- 
straining him  from  parting  with  his  real  estate ;  and 
on  the  13th  of  the  same  month  an  order  was  made 
under  2  H.  S.  148,  §  60,  directing  an  attachment 
against  him,  and  appointing  the  plaintifif  receiver  of 
Carey's  real  and  personal  property,  to  hold  it  until  he 
should  give  security  for  the  payment  of  the  alimony. 

The  provision  of  the  statute  under  which  the  order 
was  made  (2  M.  S.  148,  §  60,  6th  ed.  vol.  3,  p.  159)  is 
as  follows : 

'■^  60.  Whenever  the  court  shall  make  an  order  or 
a  decree,  requiring  a  husband  to  provide  for  the  mainten- 

3   Bro.    G.    C,    862;    Cadell    «.    Smith,    3    Svoanst.   808;    Bray    o. 

Hooker,  Dick.  638;  Ray  v, ,  3  SwansL  306;  Harding  9.  Hall,  10 

jr.  <ft  W:  42;  6  Jur.  649;  Wood  v.  Adams,  Dick.  676;  Rowley  «.  Rid- 
ley, Dit^,  622;  Goldsmith  v.  Goldsmith,  5  Hare,  123;  S.  C,  15  L.  J. 
{N,  S.)  Oh.  264;  10  Jur.  561;  Ward  v.  Hayes,  1  Edg.  107;  Ridgway 
9.  Daris,  2  Jones,  507 ;  Brown  v.  Cuffe,  1  Eog.  145 ;  Wilson  v.  Met- 
calfe, 1  Beav.  263;  S.  C,  8  L.  J.  {K.  8.)  Oh.  831 ;  3  Jur.  601 ;  Empring- 
ham  «.  Short,  8  Hare,  461;  S.  C,  13  L.  J.  (2f.  8.)  Oh.  800;  8  Jur. 
856;  Rose  v.  West,  50  Oa.  474. 
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ance  of  his  children,  or  for  an  allowance  to  his  wife, 
the  court  may  require  such  husband  to  give  reasonable 
security  for  such  maintenance  and  allowance  ;  and  ui)on 
the  neglect  or  refusal  of  the  defendant  to  give  such 
security,  or  upon  the  default  of  him  and  his  surety  to 
provide  such  maintenance  and  allowance,  the  court 
may  sequester  his  personal  estate,  and  the  rents  and 
profits  of  his  real  estate,  and  may  appoint  a  receiver 
thereof,  and  cause  such  personal  estate,  and  the  rents 
and  profits  of  such  real  estate,  to  be  applied  towards 
such  maintenance  and  allowance,  as  to  the  court  shall, 
from  time  to  time  seem  just  and  reasonable." 

On  December  18,  1868,  Carey  conveyed  the  lot 
above  mentioned,  to  John  Whyte  for  $4,000,  subject  to 
a  mortgage  to  one  Azel  Graham  for  $1,500 ;  and  Whyte 
at  the  same  time  executed  a  mortgage  upon  the  lot  to 
Carey  for  the  sum  of  $1,000  and  interest,  that  being  re- 
garded as  equivalent  to  the  value  of  Carey's  wife's 
right  of  dower  in  the  land,  which  mortgage  was  made 
payable  upon  her  death,  or  upon  the  release  of  her 
dower  right ;  and  Carey  afterwards  assigned  this  mort- 
gage to  Townshend,  his  lawyer,  for  the  nominal  con- 
sideration of  one  dollar,  which  assignment  purported  to 
have  been  made  to  secure  moneys  advanced  and  to  be 
advanced  by  Townshend  to  Carey,  and  for  legal  services 
rendsred  and  to  be  rendered  by  him  to  Carey.  It  was 
to  set  aside  these  transfers  that  the  action  was 
brought. 

A  demurrer  to  the  complaint  was  overruled  (12  Abb. 
Pr.  N.  8.  469),  and  defendants  answered. 

The  cause  was  tried  by  the  court  at  special  term. 

The  judge  at  special  term  found  that  this  deed  to 
Whyte,  and  assignment  to  Townshend,  were  made  to 
hinder  and  defraud  the  wife  in  the  enforcement  of  her 
rights  in  the  divorce  suit,  and  decreed  that  they  were 
void  as  against  the  receiver,  and  the  executors  of  John 
Whyte  were  directed  to  give  the  receiver  a  deed  releas- 
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ing  the  proi)erty,  and  Townshend  was  directed  to  dis- 
charge the  mortgage  and  enjoined  from  assigning  or 
foreclosing  the  mortgage. 

On  appeal  to  the  general  term  this  decree  was  mod- 
ified by  not  reqniring  a  reconveyance  by  Whyte's  ex- 
ecutors. The  following  opinion  was  rendered  on  the 
appeal. 

Daly,  Ch.  J.* — [After  stating  the  receiver's  appoint- 
ment and  the  statute  above  given.]— This  statutory 
provision  is,  in  effect,  the  same  power  which  courts  of 
equity  previously  exercised  in  sequestrating  personal 
and   real  estate,  t   to   enforce   performance  of   their 
orders  and  decrees;    and  in  the  disposition  of  the 
questions  raised  in  this  case,  it  will  be  necessary  first  tO/ 
understand  what  was  the  operation  and  effect  of  a  se- 
questration of  a  defendant' s  personal  and  real  property 
in  equity.    It  was  a  seizing  and  taking  hold  of  the 
property,  real  or  personal,  or  both,  by  sequestrators 
appointed  by  the  court,  and  holding  it  until  he  per- 
formed the  act  directed  to  be  done.    It  was  in  equity 
very  nearly  what  the  writ  of  levari  facias  was  at  com- 
mon law;    the  goods  and  chattels  were  taken  intO' 
possession,  and  with  the  permission  of  the  court  might 
be  sold,  and  the  lands  were  seized  and  held,  the  rents . 
and  profits  being  collected  by  the  sequestrators,  and 
applied  or  allowed  to  accumulate,  or  were  otherwise- 
disposed  of,  as  the  court  might  direct  (Att'y  Gen.  v.. 
Coventry,  1  P.  Wms.  307;  Bligh  v.  Damley,  2  Id.  621 ;. 
Wharan  v.  Broughton,  1    Ves.   Sr.   180,   184  ;    Des- 
brow  V.  Crommie,  Bunhury^  272 ;  Shaw  v.  Wright,  3: 
Yes.  22,  23;  Mitchell  v.  Draper,  9  Id.  208;  White  v.. 
Geraerdt,  1  Edw.  CJi.  336,  340,  341 ;  DanieVs  Chan- 
eery  Ft.  1254^1276 ;  2  TiddJs  Pr.  993, 1042,  9th  Loud., 
Ed.).    In  respect  to  the  real  estate,  the  right  extended 

*  Present,  Chab.  P.  Djilt,  Oh.  J.,  and  J.  F.  Dalt  and  Loew,  J  J. 
t  See  note,  page  80. 
Vol. 
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only  to  the  possession,  to  the  sequestering  or  receiving 
of  the  rents  and  profits  -^  to  the  making  of  leases,  &c., 
&c.,  the  legal  estate,  in  the  language  of  Lord  Chan- 
cellor Co WPER,  * '  remaining,  in  every  resi)ect,  as  before ' ' 
(Att'y  Gen.  v.  Coventry,  1  P.  Wms.  807).  Lord  Hard- 
wiCKE  said,  in  Hyde  v.  Greenhill,  1  Dick.  107,  that  a 
sequestration  covered  the  personal  estate  and  the  rents 
and  profits  of  the  real  estate,  btU  not  the  land;  showing 
that  the  court,  under  a  sequestration,  never  assumed 
the  power  of  disposing  of  the  land,  which  further  ap- 
pears from  Sutton  v.  Stone,  1  Dick.  107,  in  which  an 
application  was  made  to  sell  a  leasehold  estate  which 
had  been  sequestrated ;  and  Lord  Loughbobough  held 
that  it  could  not  be  done.  *^Who,"  said  he,  "is  to 
make  out  the  title."  [The  learned  chief  judge  here 
recited  the  facts  as  to  the  conveyances  above  stated^ 
and  proceeded  as  follows :] 

The  judge  was  f  uUy  warranted  in  finding,  upon  the 
evidence,  that  the  conveyance  of  the  lot  by  Carey  to 
Whyte,  and  the  mortgage  by  Carey  to  Townshend, 
were  made  with  this  [fraudulent]  intent.  Whyte  knew 
of  the  injunction,  and  of  the  appointment  of  the  re- 
ceiver. He  discussed  both  matters  in  the  presence  of 
the  witness,  Henry  W.  Carey.  He  was  an  intimate 
friend  of  Carey's,  and  co-operated  with  him  in  getting 
Carey's  stock  of  goods  removed  from  the  latter' s  store 
in  the  city,  to  his,  Whyte' s  store,  in  Jersey  City. 
Townshend  was  Carey's  lawyer  in  the  divorce  suit,  and 
prepared  both  the  deed  and  the  mortgage.  He  ad- 
mitted, when  examined,  that  he  knew  that  Carey  was 
enjoined  by  the  court  from  transferring  any  of  his  prop^ 
•erty.  He  was  asked  why  he  allowed  his  client,  under 
such  circumstances,  to  make  a.  conveyance  of  his  prop- 
erty, and  he  answered  that  he  considered  thajb  Carey 
had  the  legal  right  then  to  convey  it,  if  he  chose  to  take 
the  chances  of  the  pumshm^o^  that  the  court  might 
inflict  upon  him  for  a  disobedience  of  the  injonctkm. 
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That  he  took  the  mortgage  without  any  consideratioii 
whether  it  was  right  or  wrong.  That  Carey,  who  was 
in  want  of  money,  solicited  him  to  take  it.  That  if  it 
was  ill^al  he  was  sorry  for  it,  bat  he  supposed  then, 
and  stUl  supposed,  that  Carey  has  a  right  to  dispose  of 
his  proi)erty  and  take  the  consequences.  It  further 
appears  that  Carey  assigned  to  Townshend  the  lease  of 
his  store  in  this  city.  That  he  gave  Townshend' s 
wife  a  mortgage  ux)on  real  estate  which  he  had  in  Alle- 
gheny county,  which  mortgage  Townshend  foreclosed, 
and  that  Townshend  brought  a  suit  for  the  foreclosure 
of  the  mortgage  assigned  to  him  by  Carey,  which  suit 
was  still  pending.  So  that  it  would  seem  that  all 
Carey's  property  was  transferred  to  Townshend,  Town- 
shend's  wife,  and  to  Whyte.  These  being  the  facts, 
there  can  be  no  reasonable  doubt  upon  the  evidence 
that  the  conveyance  of  this  lot  to  Whyte,  and  the 
mortgage  upon  it  to  Townshend,  were  made  with  the 
intent,  upon  the  part  of  Carey,  Townshend  and  Whyte, 
of  preventing  the  order  for  alimony  and  maintenance 
being  enforced  by  the  sequestration  of  this  part  of 
Carey's  real  property. 

The  judge  has  found  that  the  plaintiff,  upon  bein^ 
api)ointed  receiver,  became  vested  with  the  real  and 
personal  estate  of  Carey  in  trust  for  securing  the  pay- 
ment of  the  alimony,  so  far  as  the  court  has  power  to 
a^uestrate  his  proi)erty  for  the  satisfaction  of  the  ali- 
mony, and  that  the  plaintiff  had  the  power  to  collect 
the  rents,  issues,  and  profits  of  the  premises,  as  far  as 
might  be  necessary  for  the  enforcement  of  eqxdtable 
rights  of  the  wife. 

This  was  not  finding  that  the  l^gal  estate  was  in  the 
plaintiff,  as  the  appellants  have  argued,  but  simply 
that  he  became  vested  by  his  appointment  with  the 
right  to  the  immediate  possession,  and,  as  incident  to 
it,  the  right  to  the  rents  and  profits,  and  the  right  to 
lease  the  property,  with  the  permisaion  of  the  court, 
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that  it  might  yield  rents  and  profits  to  be  applied  to 
the  payment  of  the  alimony  and  the  maintenance  (Neale 
V.  Bealing,  3  Swanst  304  n.  c;  Harvey  v.  Harvey,  3 
Ch.  R.  49  [*87] ;  Morris  v.  Elme,  1  Ves.  Jr.  139 ; 
Wynne  v.  Lord  Newborongh,  Id.  165 ;  Jeremy*  s  Eq. 
Jurisd.  252,  253 ;  Story's  Eq.  Juris.  833,  833  a). 

The  plaintiff  being  in  possession  of  the  real  estate 
by  the  sequestration  of  it,  his  i)ossession  could  not  be 
disturbed  without  the  leave  of  the  court ;  for  his  pos- 
session is  the  possession  of  the  court  (Angel  v.  Smith, 
9   Ves.  336,  338;   Lord  Pelham  v.  Duchess  of  New- 
castle, 3  Swans.  289,  293  n. ;  Sea  Ins.  Co.  t.  Stebbins, 
8  Paige^  565;    Story's  Eq.  Juris.  833  a;  DanieVs 
Ohan.    Pr.    1267;    2    Eng.    Ed.    p.   1579,   4th   ed.). 
A  fraudulent  alienation  of    the  property  can  have 
no  effect   upon  a   sequestration  ;    and   this   applies 
even   to   a   voluntary   conveyance,   executed   before 
the   sequestration,   for  the  purpose  of  defeating  it 
(Colston  t).  Gfardner,  2  Ch.  Cas.  43;  3  Swans.  279, 
note  a;  Cook   v.  Cook,    Comyn^  712;   Marquess  of 
Caermarthen  x.  Hawson,  3  Swans.  294  n.  ;  Witham  t). 
Bland,  Id.  ^Sm^  note  a;  Bird  «.  Littlehales,  Id.  299, 
note  a/  Hamblyn  v.  Ley,  Id.  301 ;  note  a).    And  it  is 
said  that  where  the  purchase  is  made  after  the  decree,  it 
will  not  affect  the  sequestration,  although  the  pur- 
chaser had  no  notice  of  the  decree  (Snelling  v.  Squib,  2 
Oh.  Cas.  47 ;  Cook  v.  Cook,  Comyn^  712).     It  will  not 
affect  valid  rights  previously  acquired,  and  even  a  con- 
veyance to  an  innocent  purchaser  for  value,  made  after- 
ward, will  be  protected,  and  when  any  right  or  title  is 
claimed  adverse  to  the  sequestration,  the  practice  is 
for  the  claimant  to  come  into  the  court,  and  be  examined 
pro  interesse  su^j  and  if  it  appear  to  the  satisfaction  of 
the  court,  that  the  claimant  has  a  superior  right  or  title, 
the  sequestration  will  be  discharged  as  ag;ainst  him 
(Att'y  Gen.  v.  Coventry,  1  P.  Wms.  306,  309,  note  1 ; 
Wharam  v.  Broughton,  1  Ves.  Sen.  180 ;  DanieVs  Ch. 
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Pr.  1269, 1270, 1271) ;  and  though  it  was  formally  ques- 
tioned (Kaye  v.  Cunningham,  6  Mad.  406)  it  appears 
now  to  be  settled,  that  the  party  for  whose  benefit  the 
sequestration  has  been  ordered,  may  require  the  party 
claiming  an  adverse  right  or  title,  to  come  in  and  show 
cause  why  he  should  not  be  examined  pro  interesse 
suo  (Johnes  u.  Claughton,  Jac.  573 ;  Brooks  v. 
Greathed,  1  Jac.  &  W.  178 ;  Hamlyn  v.  Lee,  Seton  on 
Decrees,  413  [p.  1220,  3rd  ed.] ;  DanieVs  Ch.  Pr. 
1270,  1271).  But  though  the  court  will  interpose  to 
prevent  any  disturbance  of  its  receiver  or  sequestrator 
in  his  possession  under  the  order  for  a  sequestration, 
it  generally  refuses  to  interfere  against  the  legal  title 
(Tyson  v,  Pairclough,  2  Sim.  &  8.  142;  Jeremy's  Eq. 
Juris.  252) ;  and  when  applied  to,  vn\\  either  examine 
the  title  itself  and  discharge  the  sequestration  as 
against  it,  or  will  leave  the  party  claiming  a  right  to 
the  possession  under  a  superior  legal  title  to  enforce 
his  right  at  law.  Angel  v.  Smith,  9  Ves.  336,  338 ; 
Dixon  V.  Smith,  1  Swans.  457;  Att'y  Gen.  v.  Coven- 
try, 1  P.  Wms.  306;  Empringham  «.  Short,  3  Hare^ 
461 ;  Oilb.  For.  Rom.  81. 

The  judge  further  held  that  the  plaintiff,  as  receiver, 
was  entitled  to  a  decree  adjudging  the  conveyance  from 
Carey  to  Whyte,  and  the  mortgage  and  the  assignment 
of  it  to  be  void,  and  directed  that  they  should  be  sur- 
rendered and  cancelled.  This  the  court  has  no  power 
to  do.  I  am  not  aware  that  in  any  case  a  court  of 
equity  has  ever  assumed  to  dispose  of  the  real  estate 
to  enforce  a  compUance  with  its  decree  by  a  sequestra- 
tion.  The  cases  cited  show  that  in  England  the  court 
has  never  gone  farther  than  to  take  possession  of  the 
real  estate,  that  the  rents  and  profits  might  be  applied 
under  the  decree ;  but  whether  any  court  of  equity  hM 
or  not,  it  is  very  clear  that  it  cannot  be  done  under  our 
Revised  Statutes,  in  a  case  like  the  present,  the  statute 
giving  the  right  only  to  sequester  the  rents  and  profits^ 
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This  in  no  way  affects  the  legal  title  or  the  transfer  of 
it.  It  gives,  by  the  sequestration,  a  right  to  the  pos- 
session, and  this  being,  as  I  understand,  a  vacant  lot, 
the  plaintiff,  as  receiver,  has  the  constructive  i>ossession 
of  it.  The  conveyance  to  Whyte  in  no  way  affected 
the  plaintiff's  right  to  the  possession.  He  could  have 
applied  to  the  court  for  liberty  to  lease  the  lot,  that  it 
might  yield  rents  and  profits.  And  if  Whyte,  or  his 
grantees  or  heirs,  assumed  in  any  way,  by  virtue  of  the 
conveyance,  to  interfere  with  or  disturb  the  plaintiff's 
right  of  possession,  or  any  of  the  rights  accompanying 
it,  the  court  would  interpose  and  enjoin  him  or  them 
from  doing  so,  and  might  proceed  against  them  as  for 
a  contempt  (Angel  v.  Smith,  9  Ves.  336,  338).  Though 
the  conveyance  was  of  no  effect  as  against  the  seques- 
tration, it  was  good,  and  passed  the  legal  title  as 
between  Carey  and  Whyte.  Courts  of  equity  order 
conveyances  to  be  surrendered  up  and  cancelled  as  be- 
tween the  parties  to  them,  where  the  conveyance  has 
been  obtained  by  a  fraud  practiced  by  the  one  party 
upon  the  other.  But  where  the  grantor  and  the  grantee 
are  co-operating  parties  in  a  fraud,  the  conveyance 
having  been  executed  and  delivered  with  the  fraudulent 
intent  of  defeating  third  parties,  such  as  creditors  or 
others,  of  their  just  rights  or  remedies,  the  rule  is 
otherwise.  In  such  a  case,  and  it  is  this  case,  the  con- 
veyance is  good  between  the  parties  to  it.  The  rule  is 
thus  stated  by  Story  :  "  Although  voluntary  convey- 
ances are  or  may  be  void  as  to  existing  creditors,  they 
are  j^rtect  and  effectual  as  between  the  parties,  and 
cannot  be  set  aside  by  the  grantor,  if  he  shoiUd  become 
dissatisfied  with  the  transaction.  It  is  his  own  folly 
to  have  made  such  a  conveyance.  They  are  not  only 
valid  as  to  the  grantor,  but  also  as  to  his  heirs,  and  all 
other  persons  claiming  under  him  in  privity  of  estate 
with  notice  of  the  fraud.  A  conveyance  of  this  sort  (it 
has  been  said,  with  great  truth  and  force)  is  void  only  as 
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against  creditors,  and  then  only  to  the  extent  in  which 
it  may  he  necessary  to  deal  with  the  conveyed  estate 
for  their  satisfaction.  To  this  extent^  and  to  this  only^ 
it  is  treated  as  if  it  had  not  been  made.  To  every  other 
purpose  it  is  good.  Satisfy  the  creditor,  and  the  con- 
veyance stands"  {Story's  Eq.  Juris.  §  371) ;  andconrts 
of  eqnity,  moreover,  where  they  do  interfere  and  di- 
rect a  conveyance  or  other  instrument  to  be  cancelled, 
do  so  upon  such  terms  as  may  be  equitable  and  just ; 
such  as  the  party  returning  what  he  has  received,  or 
making  adequate  comi)ensation  where  it  is  equitable  ; 
or  where  they  release  against  usurious  contracts,  or  in- 
struments tainted  with  usury,  by  requiring  the  bor- 
rower to  pay  what  is  really  due,  for  unless  his  com- 
plaint contains  that  oflfer,  it  will  be  dismissed;  and 
where  both  parties  are  in  pari  delicto^  as  in  this  convey- 
ance by  Carey  to  Whyte,  they  do  not  interfere,  but 
leave  both  parties  in  the  position  in  which  they  have 
voluntarily  placed  themselves  {Story's  Bq.  Juris.  §§ 
300-303,  692-703). 

But  a  very  diflferent  result  is  produced  in  this 
case  by  directing  the  conveyance  and  assignment 
to  be  delivered  up  and  cancelled.  For  all  that  ap- 
pears, Whyte  may  have  paid  the  full  consideration 
of  the  property.  It  purports  to  have  been  con- 
veyed  for  the  sum  of  four  thousand  dollars,  subject  to 
a  mortgage  of  one  thousand  five  hundred  doUars,  and, 
for  all  that  appears,  Whyte  may  have  paid  the  amount, 
less  the  one  thousand  five  hundred  doUars  mortgage, 
and  the  one  thousand  dollars,  the  estimated  value  of 
the  wife's  dower  interest.  Now  what  becomes  of  this 
pajrment?  Is  the  loss  to  be  imposed  upon  the  one 
wrongdoer,  and  the  other  to  have  the  benefit  of  it :  es- 
pecially where  it  is  unnecessary  ;  for  this  conveyance 
may  have  been  fraudulent  as  against  creditors,  and 
fraudulent  as  against  the  wife's  equitable  rights  in  the 
action  for  the  divorce  ;  but  as  resx)ects  her  it  could  in 
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no  way  affect  her  rights  in  that  action ;  for  Whyte's 
legatees,  or  the  assignees  of  the  mortgage  made  by  him, 
can  acquire  no  enjoyment  of  the  proi)erty  conveyed  by 
Carey  to  Whyte  without  coming  into  the  court  that  or- 
dered the  sequestration,  and  obtaining,  if  entitled  to  it, 
the  possession  and  enjoyment  by  the  authority  and 
permission  of  the  court  (Angel  v.  Smith,  9  Ves.  336, 
338 ;  Cook  v.  Cook,  Corny.  712).  Nor  does  it  affect  the 
question  that  Carey  was  under  injunction,  when  the 
conveyance  was  made,  and  Whyte  knew  it.  Carey  is 
liable  to  punishment  for  disobeying  the  injunction ; 
but  that  would  not,  as  between  Carey  and  Whyte,  af- 
fect the  validity  of  the  transfer.  It  would  not,  as  be- 
tween them,  make  the  conveyance  illegal  and  void. 

The  sequesti-ation,  moreover,  in  certain  cases,  does 
not  merely  abate,  but  falls  altogether,  when  the  defend- 
ant dies,  the  process  being  generally  personal ;  and 
when  decree,  as  in  this  case,  is  for  the  payment  of  a 
personal  demand,  which  does  not  arise  out  of  covenants 
or  some  duty  connected  with  the  land,  it  can  be  revived 
only  against  the  person^  representatives,  and  not 
against  the  heir  {DanieV  s  Chan,  Pr.  1274,  and  cases  cited 
therein).  It  would  therefore  be  a  question  in  this  case 
whether  it  would  not  faU  altogether  as  respects  the 
land  by  the  death  of  the  defendant,  for,  as  Lord  Habd- 
wiOKE  said,  it  does  not  cover  the  land ;  and  it  cer- 
tainly would,  as  to  the  alimony,  by  the  death  of  the 
wife,  or  as  to  the  maintenance,  upon  the  children  ar- 
riving at  their  majority ;  and  the  legal  title  being  in  the 
legatees  of  Whyte,  they  would  then  be  entitled  to  the 
possession  and  Townshend  would  then  be  entitled  to 
foreclose  his  mortgage,  for  then  there  would  be  nothing 
to  obstruct  it. 

The  act  of  1858,  c.  314,  empowers  a  receiver  for  the 
benefit  of  creditors  or  others  interested  in  the  estate  or 
property  held  by  the  receiver  in  trust,  to  disaffirm,  treat 
as  void,  and  resist  all  acts  done,  transfers  or  agreements 
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made  in  fraud  of  the  rights  of  any  creditor,  including 
themselves  and  others  interested  in  the  estate  or  prop- 
erty held  in  trust.  Under  this  act,  and,  indeed,  be- 
fore it,  by  the  authority  of  the  cases  I  have  cited,  the 
plaintiff,  as  receiver,  had  the  right  to  compel  Town- 
shend, and  the  executots  and  legatees  of  Whyte,  to 
come  into  the  court,  that  the  conveyance,  the  mortgage, 
and  the  assignment  of  it,  should  be  declared  void  and 
of  no  effect  as  against  the  sequestration  ;  but  to  order 
the  conveyance  to  be  surrendered  up  and  cancelled,  is 
to  declare  that  as  between  Carey  and  Whyte  it  is  illegal 
and  void,  which  was  not  necessary  to  protect  and  en- 
force the  wife's  equitable  rights,  and  which,  moreover, 
the  court  had  no  authority  to  do  under  this  provision 
of  the  Revised  Statutes,  and  which,  so  far  as  I  can 
ascertain,  has  never  been  done  by  courts  of  equity 
upon  the  sequestration  of  real  estate  for  the  enforce- 
ment of  their  decree.  If  the  conveyance  of  the  legal 
estate  was  good  as  between  Carey  and  Whyte,  then  the 
mortgage  from  Whyte  to  Carey  was  equally  as  good, 
as  well  as  the  assignment  of  it  to  Townshend. 

The  attempt  of  Townshend  to  foreclose  the  mortgage 
is  quite  another  matter.  That  he  cannot  do  without  the 
permission  of  the  court  by  whom  the  order  for  the 
sequestration  was  made.  Lord  Eldon  in  Anon.  (6  Ves, 
287),  said  that  where  there  was  a  sequestration,  no 
person  would  be  permitted  to  bring  an  ejectme^t,  or 
tdke  any  other  proceeding^  without  the  leave  of  the 
court,  and  that  whoever  did  so,  would  be  guilty  of  a 
contempt ;  and  again,  in  Angel  v.  Smith  (9  Ves.  335), 
that  it  was  a  contempt  of  the  court  to  disturb  seques- 
tration ;  that  a  party,  even  by  an  adverse  title,  could 
not  claim  in  any  other  way  than  by  coming  to  be  ex- 
amined pro  irUeresse  svx)  ;  that  where  the  sequestrator 
is  in  i)ossession  under  the  process  of  the  court,  his 
possession  cannot  be  disturbed  without  leave  of  the 
court;  that  his  possession  is  the  possession  of  the 
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court ;  that  the  court  will  not  permit  itself  to  be  made 
a  suitor  iu  a  court  of  law,  being  itself  competent  to  pass 
upon  the  rights  of  the  claimant ;  and  that  were  it  other- 
wise it  would  be  putting  it  in  the  power  of  the  party 
against  whom  the  sequestration  was  ordered,  to  harass 
the  sequestrator,  so  as  to  make  it  impossible  for  the  court 
to  execute  its  duty,  which  is  illustrated  in  the  present 
case  by  the  assignment  by  Carey,  in  violation  of  the 
injunction,  to  his  lawyer  Townshend,  who  knew  of  the 
injunction,  and  by  the  attempt  of  Townshend  to  get 
the  property,  by  the  foreclosure  of  the  mortgage,  for 
the  non-payment  of  interest,  or  whatever  advantage  to 
him  and  detriment  to  the  receiver  might  arise  from  the 
foreclosure  of  the  mortgage,  and  the  sale  of  the  prop- 
erty under  the  foreclosure. 

In  my  opinion  the  decree  should  have  gone  no  fur- 
ther than  to  declare  the  conveyance  void  and  of  no 
effect  as  against  the  sequestration,  and  the  plaintiff's 
right  as  an  officer  of  the  court  under  it,  and  the  en- 
joining of  Townshend  from  foreclosing  the  mortgage 
whilst  the  property  was  sequestrated  for  the  enforce- 
ment of  the  order  for  the  payment  of  the  alimony,  and 
for  the  maintenance  of  the  children,  and  upon  the  ap- 
peal the  decree,  in  my  opinion,  should  be  so  modified. 

The  judgment,  however,  as  entered  on  the  determi- 
nation of  the  api)eal  did  not  materially  modify  the 
judgment  below,  except  by  omitting  the  direction 
requiring  the  executors  of  Whyte  to  release  or  re-con- 
vey ;  and,  like  the  judgment  appealed  from,  it  included 
a  direction  that  the  defendant  Townshend  execute  an  in- 
strument authorizing  the  satisfaction  of  the  mortgage ; 
and  also  enjoined  him  from  assigning  or  enforcing  the 
mortgage  without  leave  of  court.  It  also  awarded 
costs  against  him. 

From  these  provisions  of  the  judgment  the  defen- 
dant Townshend  appealed. 
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John  Tawnshendy  appellant  in  person, — ^Cited  as  to 
the  immateriality  of  the  intention  or  motive  in  the 
minds  of  the  parties  making  the  deed  and  mortgage : 
Stevenson  v.  Newnham,  13  C.  B,  285,  297 ;  Clinton  «. 
Myers,  46  If.  T.  520 ;  Covanhovan  v.  Hart,  21  Penn. 
St.  501 ;  Cramer  v.  Benton,  4  Lans.  290 ;  14  Alb.  L.  J. 
61 ;  Seymour  v.  Wilson,  14  N.  Y.  667 ;  Griffin  t).  Mar- 
qnardt,  21  Id.  112.  As  to  attempt  to  foreclose  the 
mortgage :  Merchants'  Bank  v.  Thompson,  65  Id.  7 ; 
Bathbone  v.  Rooney,  68  Id.  467 ;  Lewis  v.  Smith,  11 
Id.  602.  As  to  plaintiffs  not  being  entitled  to  costs: 
Johnson  v.  Martin,  1  li.  T.  Sup'm.  Ct.  {T.  &  C.)  604. 
As  to  plaintiff  s  want  of  title  and  not  having  a  right  to 
maintain  the  action :  2  H.  8.  148,  §  60 ;  Chautauqua 
Co.  B'k  V.  Risley,  19  JV.  Y.  370 ;  Kerr  on  Meceivers, 
242 ;  2  Dan.  Ch.  Pr.  [4  Am.  Ed.]  1765. 

Charles  E.  Whitehead^  for  respondent. 

Allek,  J. — If  the  appellant  is  in  contempt  for  a 
violation  of  the  injunction  granted  in  the  original  ac- 
tion of  Mary  Carey  against  Thomas  W.  Carey,  or  for 
any  act  inconsistent  with  his  relation  to  the  court  as 
one  of  its  attorneys  and  counsellors,  and  suitors  have 
sustained  damage,  the  remedy,  as  well  as  the  punish- 
ment, must  be  by  summary  proceedings,  and  not  by 
formal  action,  and  the  plaintiff  can  take  nothing  in  the 
•  present  action  by  reason  of  the  alleged  contempt  of  the 
court  and  its  orders,  by  the  parties.  The  plaintiffs 
title  is  in  virtue  of  the  order  of  the  thirteenth  of  Decem- 
ber 1867,  which  was  affirmed  upon  appeal  to  the 
general  term  of  the  court,  the  validity  and  regularity 
of  which  cannot  be  questioned  in  this  action. 

The  order  was  intended  and  in  substance  was  a 
sequestration  of  the  personal  estate,  and  of  the  rents 
and  profits  of  the  real  estate  of  the  defendant  Thomas 
W.  Carey,  at  the  instance  of,  and  for  the  benefit  of  his 
wife,  suing  for  a  limited  divorce,  and  to  complete  the 
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payment  of,  or  security  for  the  payment  of  the  alimony 
ordered  by  the  court,  as  authorized  by  2  JS.  S.  148,  § 
160.  The  title  to  the  realty  did  not  vest  in  the  plain- 
tiff, as  receiver  of  the  rents  and  profits.  He  was  en- 
titled to  possession  as  against  the  defendant  in  the 
action  and  all  claiming  under  him,  but  his  possession 
was  the  possession  of  the  court ;  and  his  powers  were 
limited  to  such  acts  as  should  be  si)ecially  authorized 
by  the  court.  He  could  neither  bring  nor  defend  ac- 
tions, lease  the  property,  nor  make  any  contiuct  con- 
cerning it,  nor  dispose  of  any  funds  or  moneys,  that 
that  might  come  to  his  hands,  except  by  permission, 
and  the  direct  authority  of  the  court  by  which  he  was 
appointed.  2  Story^s  Eq.  Jur.  %%  833;  Parker  v. 
Browning,  8  Paige^  388.  He  might,  by  leave  of  the 
court,  take  proceedings  to  compel  the  surrender  of  the 
possession  to  him,  either  against  the  original  defen- 
dant, or  against  a  stranger  claiming  the  possession 
adversely  to  him ;  but  his  right  under  the  statute  and 
the  order  constituting  the  receivership  being  confined 
to  the  possession  of  the  property,  and  the  rents  and 
profits,  so  long  as  his  rights  thus  limited  were  unques- 
tioned, and  there  was  no  interference  with  him  in  the 
exercise  of  his  powers  either  actual  or  threatened  he 
had  no  concern  with  the  title  to  the  realty  or  interest 
in  the  determination  of  adverse  claims,  if  any  such 
there  were. 

There  is  no  claim  or  pretense  that  the  appellant  has 
made  any  claim  or  asserted  any  title  adverse  to  the 
rights  of  the  plaintiff  as  receiver,  or  that  his  mortgage 
is  an  obstruction  to  the  performance  of  his  duties,  or 
the  exercise  of  his  powers  as  receiver  of  the  rents  and 
profits  of  the  mortgaged  premises. 

It  would  seem,  that  any  proceedings  to  compel  the 
application  of  the  rents  and  profits,  or  in  any  way 
to  compel  the  payment  of  the  alimony  from  the 
property   must   be    had    by    the    party   in   whose 
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interest  the  sequestration  was  ordered,  and  the  re- 
ceiver appointed. 

This  action  appears  to  have  been  without  object,  and 
certainly  has  been  without  fruit,  to  the  plaintiflE.  He 
had  no  title  in  respect  to  which  the  appellants'  mort- 
gage was  adverse,  or  upon  which  it  was  a  claim  affect- 
ing its  value.  When  it  shall  be  sought  to  enforce  any 
judgment,  or  claim,  against  the  corpus  of  the  property 
and  to  comi)el  the  payment  or  such  judgment  or  claim 
thereout,  the  validity  of  this  mortgage  held  by  the  ap- 
pellant may  be  questioned,  or  if  the  appellant  shall 
seek  by  virtue  of  his  mortgage  to  oust  the  plaintiff  of 
his  possession  or  obstruct  him  in  the  collection  of  the 
rents  and  profits,  he  will  have  his  proi)er  remedy,  either 
by  action  or  by  summary  proceedings  in  the  original 
action. 

The  sequestration  was  not,  and  could  not  be  af- 
fected, nor  the  title  of  the  plaintiff  as  receiver  impaired, 
by  any  act  or  deed  of  the  owner  of  the  property,  after 
the  sequestration  and  the  appointment  of  the  receiver. 

The  mortgage  to  Carey,  the  owner,  given  for  a  part 
of  the  purchase  money,  upon  the  conveyance  to  Why  te, 
was  in  the  hands  of  the  mortgagee,  necessarily,  subject 
to  all  the  equities  of  the  plaintiff  in  the  original  action, 
and  the  rights  of  the  receiver  therein,  and  he  could 
make  no  better  title  to  a  purchaser  or  assignee,  than  he 
had.  The  appellant  took,  and  now  holds  the  mortgage, 
subject  to  all  such  equities,  and  any  purchaser  from 
him  will  take  no  better  title  than  he  has. 

This  is  the  rule  affecting  all  negotiable  instruments 
and  choses  in  action.  If  the  plaintiff  had  an  interest, 
which  could  be  prejudiced  by  the  existence  of  the 
mortgage,  it  would  be  unnecessary  to  restrain  or  for- 
bid an  assignment,  for  his  rights  would  be  the  same 
against  any  assignee  as  against  the  appellant. 

So  too,  there  was  no  occasion  for  an  injunction 
against  a  foreclosure  of  the  mortgage. 
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A  foreclosure  without  making  the  plaintiff  a  jpaxtj 
will  not  affect  him  or  his  title,  or  possession,  or  right 
of  i)ossession,  and  if  he  is  made  a  party,  as  can  only 
be  done  by  the  leave  of  the  court,  he  will  be  permitted 
to  make  out  a  defense  that  is  open  to  him,  and  the 
same  objections  now  taken  to  the  mortgage  can  then 
be  made. 

A  mere  conveyance  of  the  legal  title,  either  by  sale 
or  under  a  mortgage,  and  a  foreclosure  and  sale,  is  not 
inconsistent  with  or  necessarily  adverse  to  the  posses- 
sion of  the  plaintiff,  or  his  rights  as  receiver. 

The  plaintiff  did  not  make  a  case  entitling  him  to 
the  relief  granted  against  the  appellant,  and  upon  the 
trial  he  asked  no  other  or  different  relief,  and  has  not 
appealed  from  the  judgment  given.  Had  the  appellant 
asserted  an  adverse  claim  to  the  rents  and  profits  of  the 
real  estate,  which  were  the  subjects  of  the  sequestra- 
tion, the  complainant  in  the  action  would  have  had  a 
remedy,  by  an  order  for  an  examination  of  the  claim- 
ant, pro  inter  esse  suo^  and  such  proceedings  therein  as 
would  lead  to  an  adjudication  of  the  rights  of  the  par- 
ties (1  Barb.  Oh.  Pr.  73,  citing  Bfrd  v.  littlehales,  3 
Sloans.  299,  300,  n.  a;  Hamlyn  v.  Ley,  Seaion  on  Be- 
creeSy  413  [1220] ;  Johnes  v.  Claughton,  Jac.  STB  ;  Hunt 
t.  Priest,  2  Biclc.  540). 

A  formal  action  would  not  have  been  necessary  in 
such  case,  and  this  action  at  the  suit  of  the  receiver 
cannot  be  maintained. 

The  judgment  must  be  reversed,  and  the  complaint 
dismissed  as  to  the  apx)ellant. 

All  concur,  Milleb,  J.,  not  voting. 
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City  Court  of  Brooklyn ;  Oeneral  Term^  Aprily  1876. 

Attobnsy  and  Clibnt. — Costs. — Usubt. 

Defendant  in  an  action  on  contract  might  have  pleaded  usury,  but 
elected  not  to  do  so,  and  suffered  default,  with  an  agreement  that 
the  judgment  should  be  cancelled  immediately,  if  he  would  give 
his  bond  and  other  securities  for  its  amount,  and  no  application 
was  made  in  that  action  for  relief  from  that  juclgment.  Hdd^  that 
he  could  not  defend  an  action  on  the  bond  so  given,  on  the  ground 
of  usury  in  the  original  contract. 

An  attorney  purchasing  a  thing  in  action  with  the  intent  of  suing  on 
it,  though  only  on  a  certain  contingency,  yiolates  the  statute  pro- 
hibiting attorneys,  &c.,  from  buying  rights  of  action.  2  It,  8, 
^8,  i  71. 

No  costs  of  apx>eftl  will  be  allowed  where  the  parties  have  made  no 
provision  for  any  in  a  stipulation  to  abide  by  the  decision  of 
appellate  court  in  a  certain  contingency,  which  did  not  happen. 

Appeal  by  plaintiff  from  a  judgment  and  order. 

The  action  was  brought  by  Raphael  J.  Moses,  Jr., 
against  John  R.  McDivitt. 

On  May  3,  1872,  one  Washington  Ritter  loaned 
$2,500  to  the  defendant,  John  R.  McDivitt,  who  gave 
his  note  for  that  amount  with  interest,  payable  in  one 
year.  At  or  about  the  same  time  he  gave  four  additioaal 
notes,  each  for  the  sum  of  $31.25,  as  an  extra  payment 
of  five  per  cent,  over  lawful  interest  for  the  loan.  One 
of  these  smaU  notes  was  paid,  and  the  other  three  were 
exchanged  for  three  others  similar  to  the  first,  except 
that  they  were  made  payable  to  Henry  T.  Ritter  in- 
stead of  to  Washington  Ritter. 

In  July,  1872,  Washington  Ritter  loaned  to  the  de- 
fendant the  further  sum  of  $1,600,  also  on  usurious  in- 
terest. The  note  taken  for  this  loan  was  exchanged  ib 
January,  1873,  for  two*  notes  of  $767.60  each.    In  the 
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following  May,  Washington  Ritter  commenced  a  suit 
on  all  these  notes,  and  on  August  7,  1873,  obtained  a 
judgment  by  default,  for  $4,159.37,  being  principal, 
interest  and  costs  of  all  said  notes.  On  the  same  day 
this  judgment  was  satisfied  of  record,  and  the  defend- 
ant gave  a  bond  and  other  security  in  satisfaction 
thereof. 

The  defendant  claimed  that  this  judgment  was  ob- 
tained by  default,  and  the  bond,  &c.,  given  in  pursuance 
of  the  advice  of  Baphael  J.  Moses,  Jr.,  the  plaintiff, 
who  at  that  time  was  his  attorney  and  legal  adviser, 
and  whom  he  had  retained  to  defend  the  action  because 
of  usury. 

The  plaintiff  afterwards  bought  the  bond  thus  given, 
and  brought  this  action  thereon. 

The  answer  alleged  that  he  purchased  it  with  the 
intent  and  for  the  purpose  of  bringing  a  suit  thereon, 
in  violation  of  the  statute ;  also  set  up  the  defense  of 
usury. 

The  cause  was  tried  before  Judge  Reynolds  and  a 
jury,  and  under  the  charge  of  the  court,  a  general  ver- 
dict was  rendered  in  favor  of  the  defendant,  based  on 
the  first  defense. 

Judgment  was  not  entered  upon  the  second  defense, 
but  for  the  purpose  of  having  it  reviewed  by  the  gene- 
ral term,  the  judge  charged  the  jury  in  respect  thereto, 
and,  in  addition  to  the  general  verdict,  they  found  spe- 
cially in  favor  of  the  defendant  on  all  the  issues. 

The  parties  stipulated  that  the  defense  of  usury 
should  first  be  decided,  and  that  if  such  defense  was 
determined  in  favor  of  the  defendant,  then  he  should 
have  judgment  absolute  upon  the  merits  against  the 
plaintiff. 

Raphael  •/*.  Moses ^  Jr.^  in  person  {Edward  Thorn\ 
ioT  appellant. — ^I.  As  to  defense  of  usury,  cited :  Cuyler 
t.  Santvoord,  13  Barh.  339,  344 ;  DeWolf  v.  Johnson,  10 
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Wheat  391 ;  Wright  v.  Wheeler,  1  Campb.  165,  note; 
Barnes  v.  Hedley,  2  Taunt  184;  1  JEdm.  Stat  at 
Large,  726,  §§  2,  3,  5,  6,  7;  Freeman  on  Judgm.  % 
217 ;  Thatcher  v.  Gammon,  12  Mass.  267,  270 ;  Flint  v. 
Sheldon,  13  Id.  443 ;  Haming  «.  Castor,  cited  in  Earl 
of  Oxford's  Case,  near  beginning  of  1  JRep.  in 
Chan. ;  Middleton  n.  Hill,  2  Oro.  Eliz.  588 ;  Bush  v. 
Gower,  2  Strange,  1043 ;  Cooke  n.  Jones,  1  C(myp.  728 ; 
Fisher  n.  Banks,  Oro.  Eliz.  93;  Rowe  «.  Bellafeys, 
Siderfin,  182;  Bearce  v.  Barstow,  9  Mass.  48;  Tyler 
on  Usury,  399 ;  CromweU  v.  Delaplaine,  5  N.  Y.  Leg. 
Ohs.  226 ;  Tuthill  t.  Davis,  20  Johns.  287 ;  Lansing  v. 
Eddy,  1  Johns.  Ch.  50 ;  Jackson  v.  Dominick,  14  Johns. 
442 ;  Ord.  on  Usury,  93-103 ;  Footman  v.  Stetson,  32 
Me.  19;  French  v.  Shotwell,  ^  Johns.  667,  affl'g  S.  C, 
5  Johns.  Ch.  565 ;  Story*  s  Eq.  §  131 ;  Gibbons  v.  Gaunt, 
4  Ves.  840. 

n.  As  to  the  statutory  defense  :  Van  Rensselaer  v.. 
Sheriff,  1  Ccm.  458 ;  People  v.  Walbridge,  6  Id.  512  ; 
Baldwin  v.  Latson,  2  Barb.  Ch.  306;  Mann  v.  Fair- 
child,  3  Abb.  Ct  App.  Dec.  152 ;  Warren  v.  Helmer,  8 
HaiD.  Pr.  421 ;  Ramsay  v.  Gould,  67  Barb.  408 ;  Bristol 
V.  Dann,  12  Wend.  144;  Warner  v.  Paine,  3  Barb. 
Ch.  630;  Brotherson  v.  Consalus,  26  How.  Pr.  213; 
HiU  V.  Gird,  7  Hill,  586,  590 ;  Benj.  on  Sales,  236 ; 
Hammett  v.  Idnneman,  48  If.  T.  399 ;  Leger  v.  Bon- 
naffe,  2  Barb.  475. 

in.  Where  the  primary  or  controlling  intent  is- 
lawful,  the  secondary,  conditional,  contingent  intent 
will  not  be  regarded.  Duflln's  case,  Hus.  &  By.  C.  C. 
Res.  367;  Rex  v.  Boyce,  1  Moody  C.  C.  29;  Rex  v. 
Cox,  Bus.  &  By.  C.  C.  Res.  362 ;  Rex  v.  Phillips,  6 
East,  473 ;  1  Chit  Crim.  L.  233. 

Reed  eft  Drake,  for  resi>ondent. — ^I.  As  to  defense  of 

usury,  cited :  Tuthill  9.  BaviSy  20  Johns.  287 ;  Belding 

Vol. 


60  ABBOTT'S    NEW   CASES. 

9 

Moses  «.  McDmtt. 

t).   Pitkin,  2  Cain.  147;    Hunt  v.   Knickerbocker,  6 
Johns.  334 ;  Borden  v.  Pitch,  15  Id.  121. 

II.  As  to  bonds  being  given  by  plaintiff's  advice : 
La  Parge  v.  Herter,  9  If.  T.  243 ;  Freelove  v.  Cole,  41 
Barb.  318 ;  Wheaton  v.  Hibbard,  20  John^.  290 ;  Story 
Eq.  308-324 ;  Starr  v.  Vanderheyden,  9  Johns.  253 ; 
Evans  v.  Ellis,  5  Den.  640  ;  Wendell  v.  Van  Rensselaer, 
344;  Howell  v.  Ransom,  11  Paige^  538;  Seymour  t?. 
Delancy,  3  Cow.  527 ;  Van  Home  v.  Everson,  13  Barb. 
526  ;  Bergen  v.  Udall,  31  Id.9\  7  Sim.  539 ;  27  JEng. 
L.  &  Eq.  100 ;  Pord  tj.  Harrington,  16  N.  71 285 ;  Sears 
t).  Shafer,  6  Id.  268-272 ;  Reigal  v.  Wood,  1  Johns.  Ch. 
402 ;  Dobson  7>.  Pearce,  12  N.  Y.  165. 

III.  As  to  defense  that  plaintiff  purchased  bond  in 
violation  of  statute  :2  B.  S.  288,  §  71 ;  People  v.  Smith, 
6  Cow.  258  ;  Baldwin  v.  Latson,  2  Barb.  Ch.  306 ;  Atis- 
tin's  Juris.  §§  621-625. 

Neilson,  Ch.  J. — We  are  of  opinion  that  upon  the 
evidence  the  jury  were  justified  in  finding  that  the  two 
loans  by  Washington  Ritter  to  the  defendant  were 
made  under  and  in  pursuance  of  the  corrupt  and  usuri- 
ous  agreements  alleged.  But  notwithstanding  the  fourth 
finding  of  the  jury,  we  regard  fche  judgment  in  satisfac- 
tion of  which  the  bond  in  suit  was  given,  as  putting  an 
end  to  any  defense  that  might  have  been  interposed  by 
reason  of  the  prior  contracts.  The  judgment  was  ob- 
tained in  the  usual  course,  upon  the  summons  and 
complaint  duly  served.  The  arrangement  under  which 
that  suit  was  brought  and  the  judgment  obtained,  was 
not  in  and  of  itself  usurious  or  in  contemplation  .of 
further  violations  of  the  statute,  but,  at  most,  was  in- 
tended to  silence  complaints  as  to  the  i>ast  and  place 
the  rights  of  the  jyarties  upon  a  proper  basis.  The  de- 
fendant might  have  contested  the  claim  in  that  suit  on 
the  ground  of  usury,  but  made  his  election  not  to  do  so. 

Under  the  circumstances,  we  think  he  is  concluded 
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by  that  election.    No  application  was  made  by  him  in 
that  action  to  be  relieved  in  respect  to  that  judgment. 

The  other  branch  of  the  defense  goes  to  the  right  of 
the  plaintiff  to  prosecute  the  action.  He  was  an  attor- 
ney and  counselor  at  law  when  he  obtained  the  bond 
on  which  the  action  was  brought.  The  jury  have 
found  that  he  purchased  it  ^'  with  intent  and  for  the 
purpose  of  bringing  a  suit  thereon,"  and  consequently 
contrary  to  the  statute.  We  think  that  the  proof  of 
that  was  quite  sufficient. 

We  are  not  inclined  to  extend  the  statutory  prohib- 
ition beyond  the  spirit  and  terms  of  the  act  or  of  the 
construction  given  to  it  by  the  adjudications.  An  at^ 
tomey  is  to  be  protected  when  he  makes  such  a  pur- 
chase for  a  legitimate  purpose,  as,  for  instance,  to  pro- 
tect his  interests  in  property  on  which  the  claim  may 
be  a  prior  lien,  or  to  protect  himself  as  a  creditor.  Li 
the  absence  of  the  mischievous  intent  and  purpose  rep- 
robated by  the  statute,  the  purchase  is  harmless. 

The  question  raised  by  the  exception  to  directions 
given  on  the  coming  in  of  the  jury  for  specific  instruc- 
tion is  earnestly  pressed  on  our  attention  by  the  plain- 
tiff. The  jury  wished  to  learn  whether,  if  the  plaintiff's 
intention  was  to  sue  the  bond  in  a  certain  contingency, 
that  would  be  a  violation  of  the  statute.  The  learned 
judge  answered  that  inquiry  in  the  affirmative. 

The  point  is  thus  sharply  presented,  whether,  to 
bring  a  case  within  the  evil  against  which  the  legisla- 
ture intended  to  guard,  the  purchase  must  be  made  by 
an  attorney  for  the  sole,  simple  or  naked  purpose,  of 
bringing  a  suit  thereon.  Contingencies,  anticix)ated  or 
not,  may  well  attend  every  purchase  of  the  kind.  The 
attorney  may  intend  to  bring  his  action  unless  payment 
within  a  reasonable  time  be  made,  or  if  the  debtor  per- 
sists in  carrying  out  an  avowed  purpose  of  disi)osing  of 
his  property,  or  of  removing  from  the  State,  or  if  he  re- 
fuse to  retire  from  an  election  in  which  both  he  and 
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the  attorney  are  rival  candidates.  We  apprehend  that 
the  existence  of  any  such  contingency  qualifying  the 
intent  with  which  the  attorney  makes  the  purchase 
would  not  take  the  case  out  of  the  statute.  He  may 
buy  the  claim  with  the  objectionable  intent  and  pur- 
I)Ose,  and  that  intent  and  purpose  may  characterize  the 
act,  however  many  other  possibilities  may  attach ;  the 
contingency  is  a  mere  incident.  If  the  intent  and  pur- 
pose must  be  absolute  and  unqualified,  it  would  be  easy 
to  evade  the  statute  by  conjuring  up  or  attaching  con- 
tingencies, and  the  attorney  might  purchase  claims, 
bring  suits,  and  inflict  costs  upon  the  debtor  without  re- 
straint. In  this  instance,  the  jury  have,  found  that  the 
bond  was  purchased  with  the  intent  charged. 

The  instructions  given  to  the  jury  must  have  helped 
them  to  a  proper  understanding  of  the  questions  sub- 
mitted, and  were,  it  seems  to  us,  correct. 

The  judgment  and  orders  appealed  from  should  be 
aflSrmed. 


At  a  later  day  the  counsel  attended,  and  were  heard 
as  to  the  question  of  costs^  arising  on  the  stipulation. 

Neilson,  Ch.  J. — ^As  we  construe  and  understand 
that  stipulation,  costs  of  the  appeal  were  to  be  allowed 
in  an  event  which  has  not  happened.  But  on  the 
determination  which  we  have  made,  judgment  of 
affirmance  was  to  be  entered,  but  the  stipulation  is 
silent  as  to  costs.  We  think  that  the  attorneys  by 
their  special  arrangement  have  determined  the  ques- 
tion, and  that  no  costs  of  this  api)eal  should  be  allowed 
to  the  prevailing  party. 

McCxTEy  J.,  concurred. 
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GRADY  V.  CROOK. 
City  Court  of  Brooklyn  ;  Oeneral  Term^  April,  1876. 

Attornet  and  CLiEirr. — ^Rbwakd  for  Lost  Pbopebtt. 

One  who  offers  a  specified  reward  for  the  recovery  of  lost  property  is 
bound  to  pay  it  on  the  return  of  the  property  pursuant  to  the 
offer.* 

The  fact  that  it  is  returned  by  an  agent  or  lawyer,  who  refuses  to  dis- 
close the  name  of  the  finder,  his  client,  and  who  makes  threats  if 
the  full  reward  be  not  paid,  does  not  entitle  the  payer  to  recover 
back  the  reward. 

Api)eal  by  plaintiff  from  a  judgment  dismissing 
complaint. 

On  November  12, 1874,  the  plaintiff,  John  D.  Grady, 
lost  a  package  of  diamonds  valned  at  $6000.  On  the 
same  day  he  advertised  a  reward  of  $1500  for  their  re- 
turn. On  November  19,  the  defendant  addressed  to 
the  place  named  in  the  advertisement,  a  note,  in  reply 
to  which  plaintiff  called  on  defendant  upon  several 
occasions.  Defendant  was  an  attorney  and  counselor 
at  law,  and  told  plaintiff  he  was  retained  to  collect  the 
reward  by  a  client  who  had  the  property.  Plaintifl 
sought  by  negotiation  to  obtain  the  property  by  pay- 
ment of  $1000,  instead  of  the  advertised  amount  of  the 
reward.  Defendant  refused  to  receive  it,  and  alleged 
want  of  authority  to  accept  the  smaller  sum. 

*  In  addition  to  the  cases  cited  in  the  text,  see  on  the  subject  of 
the  right  to  reward,  Brague  v.  Lord,  p.  1  of  this  volume ;  Jones  «. 
Phoenix  Bank,  8  K  T.  228;  Prentiss  o.  Famham,  22  Barb,  519; 
Gregg  V.  Pierce,  68 /<2.  387;  Brennan  v.  Haff,  1  HiU.  151;  Mead  o. 
Boston,  8  (huh.  404;  Fitch  v,  Snedaker,  88  iV.  T.  248;  Shuey  v. 
United  States,  92  U,  8.  (2  Otto)  78;  Commonwealth  «.  Mason,  105 
JfoM.  168;  S.  C,  7  Am.  B.  507;  Janvrin  v.  Town  of  Exeter,  48  N.  H, 
88;  8.  C,  %Am.  B.  185. 
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Plaintifl  testified  he  was  told  by  defendant  that  de- 
fendant's  client  would  destroy  the  identity  of  the 
goods  if  the  reward  were  not  fully  paid,  and  that  he 
(defendant)  would  have  nothing  more  to  do  with  the 
matter ;  that  plaintifl  thereupon  paid  the  full  reward, 
and  defendant  immediately  sent  for  the  diamonds  by  a 
messenger,  who  shortly  returned  and  delivered  them 
to  plaintiff.  This  action  was  brought  to  recover  back 
the  reward  on  the  ground  that  it  was  obtained  by 
fraud  and  threats. 

The  plaintifl  was  nonsuited  and  his  complaint 
dismissed. 

James  Troy  {Sullivan  &  Dai7dy\  for  api)ellant, 
—cited :  Armory  v.  Flyn,  10  Johns.  102 ;  Baker  v. 
Hoag,  7  Bar}).  113. 

Chauncy  Shaffer  {Abel  CrooTc^  attorney),  for  res- 
pondent,— cited :  City  Bank  v.  Bangs,  2  Edw.  Ch. 
105 ;  Howland  v.  Lounds,  61  N.  T.  604 ;  Wentworth  v. 
Day,  44  Mass.  352 ;  Smith  v.  Moore,  60  JSng.  O.  L.  (1 
a  B.)  438 ;  Williams  v.  Carwardine,  6  Car.  &  P.  666  ; 
S.  C,  4  Barn.  &  Adol.  621,  and  24  Eng.  O.  L.  711 ; 
Block  V.  U.  S.,  sot.  of  Claims,  462. 

Reynolds,  J.— The  plaintiff  on  November  12, 1874, 
lost  on  Fulton  street,  Brooklyn,  a  valuable  package  of 
diamonds,  and  immediately  advertised  his  loss  in  sev- 
eral papers,  offering  a  reward  of  $1500,  for  the  return 
of  the  diamonds  to  S.  Casteel,  80  Pulton  St.,  Brooklyn, 
or  to  a  person  named  in  New  York  city.  This  adver- 
tisement was  kept  in  the  pai)ers  tiU  November  19,  on 
which  day  the  defendant  sent  a  note  to  Casteel,  enclos- 
ing a  copy  of  the  advertisement,  and  offering  to  assist 
the  true  owner  in  recovering  the  lost  proi)erty.  In 
pursuance  of  this  note  the  plaintiff  called  upon  the  de- 
fendant and  all  further  negotiations  took  place  directly 
between  them.  After  a  satisfactory  identification  of 
the  articles,  the  defendant  offered  to  deliver  them  to 
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the  plaintiff,  upon  payment  by  him  of  the  offered  re- 
ward ;  and  plaintiff  endeavored  to  obtain  the  property 
upon  payment  of  $1000,  but  finally,  induced,  as  he  al- 
leges, by  certain  threats,  he  paid  to  defendant  the 
$1600,  and  received  from  him  the  property.  Defen- 
dant was  an  attorney  at  law,  and  claimed  to  be  acting 
on  behalf  of  a  client,  whose  name  he  refused  to  disclose. 

It  is  plain  that  in  giving  the  plaintiff  the  information 
which  he  did,  and  in  returning  the  property,  the  de- 
fendant was  acting,  whether  for  himself  or  a  client,  un- 
der the  offer  which  had  been  made  by  the  plaintiff ;  it 
was  an  acceptance  of  the  plaintiff's  proposition,  and 
when  the  proi)erty  was  returned  or  offered  upon  pay- 
ment of  the  reward,  the  contract  was  performed  by  de- 
fendant or  his  client,  and  the  plaintiff  would  have  been 
liable  in  a  suit  for  the  reward  if  he  had  not  paid.  He 
did  pay  it,  and  brings  this  action  to  recover  it  back. 
We  do  not  see  upon  what  principle  he  can  succeed. 

In  making  the  payment  he  was  only  discharging  the 
obligation  of  a  contract  which  he  had  tendered,  and 
which  had  been  accepted  and  acted  upon  by  defendant, 
or  his  client,  it  matters  not  which.  The  reward  offered 
was  a  large  one,  but  it  wa^  the  plaintiff's  own  proposi- 
tion ;  the  money  had  become  due,  and  there  was  noth- 
ing in  the  circumstances  alleged  by  him  to  legally  enti- 
tle him  to  any  reduction.  Nor  do  we  think  that  the 
fact  of  the  plaintiff's  being  influenced  by  threats  will 
enable  him  to  recover  back  what  he  paid  in  discharge 
of  his  legal  obligations. 

We  see  nothing  in  the  fact  of  the  employment  of  a 
lawyer  by  the  finder  of  the  property  to  impeach  his 
good  faith,  or  impair  his  rights.  This  circumstance 
was  severely  criticised  tipon  the  argument,  but  the 
risk  attending  the  delivery  to  a  stranger  of  articles  of 
so  great  value,  and  the  large  amount  of  the  reward  of- 
fered, might  well  induce  a  prudent  man  to  seek  legal 
advice,  so  as  to  guard  his  rights  and  liabilities. 
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We  do  not  discover  in  the  case  any  question  of  fact 
which  should  have  been  submitted  to  the  jury.  The 
case  seems  to  have  been  properly  disposed  of,  and  the 
judgment  should  be  affirmed  with  costs. 

Neilson,  Ch.  J.,  concurred. 


ANONYMOUS. 
N.  T.  Superior  Court ;  Special  Terrrij  December j  1876. 

CovEKANT. — Condition  SuBSEQUBNT. — ^Evidbncb. — ^Incxtmbbakce. — 

• 

Specific  Pebformance. 

In  a  deed  of  lands,  after  the  granting  part,  a  clause  whereby  the  gran- 
tee covenants  with  the  grantor,  &c.,  *'as  one  of  the  terms  and  con- 
ditions upon  which  the  foregoing  conveyance  is  made, "  not  to  build 
except  under  certain  restrictions,  constitutes  a  valid  condition  sub- 
sequent, a  breach  of  which  would  divest  the  estate.*^ 

A  condition  subsequent,  though  grafted  upon  an  estate  at  the  time  of 
its  creation,  constitutes  an  '^incumbrance"  within  the  meaning  of 
a  clause  in  a  contract  between  vendor  and  purchaser,  to  convey  free 
from  incumbrances  except  such  as  are  specified  in  a  deed  contain- 
ing such  condition. 

All  restrictions,  obstructions  and  impediments  tending  to  prevent  or 
impair  the  free  use  and  transfer  of  real  estate  may  be  deemed  '*  in- 
cumbrances," within  the  meaning  of  such  an  excepting  clause,  f 

It  Bcems,  that  extrinsic  evidence  is  admissible  to  show  that  the  parties, 
in  adopting  such  a  clause,  intended  it  to  provide  for  the  condition 
or  burden  in  question. 

*  Location  of  clause  in  the  deed  not  important.  Pahnelee  o.  Os- 
wego, &c.  R.  R.  Co.,  6  N.  T,  74.  Words  importing  that  the  con- 
tinuance of  the  estate  is  to  depend  upon  compliance,  are  enough. 
Craig  V.  Wells,  11  iV.  T.  815.  See  also  NicoU  t>.  N.  T.  &  Erie  R  R. 
Co.,  12  Id.  121. 

There  may  be  condition  without  covenant.  Palmer  o.  Fort  Plain, 
&c.  P.  R.  Co.,  11  N.  T.  876. 

t  See  also  Borrowe  v.  Ifilbank,  6  Ahb.  Pr,  28. 

Ab  to  running  covenant  to  maintain  boundary  fence.    Blain  v.  Tay- 
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Trial  by  the  court. 

Wm.  Henry  Arnotix,  for  plaintiff. 

a.  H.  BovmCy  for  defendant. 

Sanford,  J. — By  articles  of  agreement  dated  No- 
vember 1, 1876,  the  plaintiffs,  executors,  agreed  to  sell 
to  the  defendant,  for  $120,000,  a  house  and  lot  of  land 
in  the  city  of  New  York ;  and,  upon  receipt  of  the 
purchase-money,  at  the  time,  and  in  the  manner  men- 
tioned in  the  contract,  to  execute  and  deliver  to 
defendant,  or  to  his  assigns  "a  proper  executor's 
deed  for  the  conveying  or  assuring  to  him,  or  them, 
the  fee  simple  of  the  said  premises,  free  from  all 
incuTrvbrancej  except^  as  above-mentioned,  and  those 
contained  in  deed  to  J.^^  [naming  the  testator].  The 
lot  in  question  forms  part  of  a  tract  conveyed,  in  one 
parcel,  by  two  persons,  by  deed,  dated  May  15,  1849, 
and  by  their  grantee  and  wife,  conveyed,  as  one  par- 
cel, to  the  testator,  by  deed  dated  February  9,  1854. 

lor,  19  Ahb,  Pr.  228.  Ab  to  right  of  way,  Beach  «.  Miller,  61  lU. 
206. 

As  to  outstanding  lease.    McGool  v.  Jacobus,  7  Bobt.  115. 

As  to  homestead  exemption.  Robinson  «.  Wiley,  19  Barb,  167 ;  16 
N.  Y.  489. 

Right  of  way  of  railroad,  and  existence  of  highway  a  breach' of 
the  covenant.     Burk  f>.  Hill,  17  Am,  B,  781;  S.  C,  48  Ind,  62. 

Intenrening  condemnation  under  power  of  eminent  domain  not  an 
incumbrance.      Stevenson  9.  Loehr,  67  lU.  599;  S.  C,  11  Am,  B,  86. 

Compare  Kellogg  v.  Malan,  50  Mo, ;  8.  C,  11  Am,  426. 

A  covenant  not  to  build,  held  an  incumbrance,  within  the  un- 
qualified usual  covenant  against  incumbrances.  Roberts  o.  Levy,  8 
j4d6.  Pr,  N,  8,%\\.  As  to  entry  in  assessment  roll, — ^see  Barlow  v.  St. 
Nicholas  Bank,  68  N,  T.  899,  and  cases  cited. 

Compare  for  contrast  on  other  covenants,  Stuyvesant  v.  Mayor,  &c. 
of  N.  Y.,  11  Paige,  414;  Pease  «.  Christ,  81  N,  T.  141. 

The  definition  of  '* incumbrance"  applied  under  the  condition  of 
an  insurance  policy  is  somewhat  different.  Owen  v.  Farmer's  Joint 
Stock  Ins.  Co.,  10  Ahb.  Pr.  JV.  8,  166  n. ;  and  67  Barb.  618;  Dohn  v. 
The  Same,  6  Zona.  276. 
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The  said  deed  of  May  16,  1849,  contaiiied  a  clause 
whereby  the  grantee  therein  named  covenanted  and 
agreed  with  the  grantor,  her  heirs,  executors,  admin- 
istrators  and  assigns,  ^^as  one  of  the  terms  and 
conditions  upon  which  the  foregoing  conveyance  is 
made^^^  that  neither  he,  nor  his  heirs,  nor  assigns, 
should  erect  any  buildings,  within  forty  feet  of  the 
front  of  any  of  the  lots  therein  described,  except  of  cer- 
tain materials  and  of  a  certain  character  therein  speci- 
fied ;  nor  should  he  or  they,  erect  or  build,  or  suffer  or 
permit  to  be,  ui)on  any  "part  of  the  premises,  any  of 
several  kinds  of  structures,  trade  or  business  therein, 
particularly  enumerated. 

The  deed  of  February  9,  1854,  to  J.  [the  testator], 
conveyed  the  same  premises,  "subject  to  a  certain 
covenant  and  condition  contained  in  the  above-men- 
tioned deed"  of  1849,  "against  the  erection  of  build- 
ings on,  and  the  permission  or  suffering,  on  said 
premises,  or  any  part  thereof,  any  buildiug,  or  trade, 
or  business  therein  specified."  It  also  contained  a 
clause  whereby  the  testator  entered  into  the  like  cove- 
nant with  his  grantor,  "as  one  of  the  terms  and 
conditions  upon  which"  the  conveyance  to  him  was 
made,  that  neither  he  nor  his  heirs,  nor  his  assigns, 
should  erect  or  build,  or  suffer,  or  permit  any  of  the 
obnoxious  structures  or  trades  thus  enumerated. 

On  the  day  fixed  for  the  completion  of  the  pur- 
chase, the  plaintiffs  tendered  to  the  defendant  a  deed, 
duly  executed,  conveying  the  premises  in  question, 
subject  to  the  aforesaid  covenant  and  condition  con- 
tained in  the  deed  of  1849,  and  subject  also  to  the 
further  condition  above-mentioned,  contained  in  the 
deed  to  the  testator.  The  defendant  refused  to  accept 
such  deed  on  the  sole  ground  that  it  contained  the 
restrictive  clauses  above  set  forth.  The  present  action 
was  thereupon  brought  for  a  specific  i)erfonnance  by 
the  vendee,  of  his  contract  of  purchase. 
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On  the  trial,  it  appeared  in  evidence  that  the  con- 
tract of  purchase  and  sale  was  drawn  at  the  office  of 
the  brokers  through  whom  the  sale  was  negotiated,  by 
a  clerk  in  their  employ,  after  an  interview  between 
the  defendant  and  the  plaintiff,  in  this  action ;  that 
no  lawyer  was  in  attendance  at  such  interview ;  that 
the  deed  to  the  testator  was  then  and  there  produced 
and  read  by  defendant,  who  called  attention  to  the 
restrictive  clauses  therein  contained.  The  plaintiff 
thereupon  stated  in  substance  that  he  wished  to  be 
very  jyarticular  in  conveying  nothing  but  what  was 
conveyed  to  his  testator,  the  grantee,  in  and  by 
that  deed,  and  that  the  contract  should  be  drawn  in 
that  way.  He  further  stated  that  the  clause  in  ques- 
tion was  the  usual  restrictive  clause  put  in  deeds  of 
that  character,  and  did  not  affect  the  title  or  value  of 
the  proi)erty.    The  contract  was  then  signed. 

Ul)on  this  state  of  facts  the  defendant  insists  that 
by  the  terms  of  the  contract,  he  is  entitled  to  have  con- 
veyed to  him  a  good  and  indefeasible  estate  in  fee 
simple;  that  by  reason  of  the  condition  thereto  an- 
nexed, the  estate  held  by  the  testator  was  not 
of  this  character  ;  that  such  estate  was  and  is  defeasi- 
ble upon  breach  of  such  conditions, — that  the  words  of 
the  contract,  ^^free  from  all  incwrribrance  except 
those  coTdaiTied  in  deed  to"  the  testa- 
tor, are  not  to  be  construed  as  comprehending  or 
relating  to  the  condition  ;  that  the  term  incumbrance, 
as  applied  to  an  estate  in  land,  has  a  technical  and  re- 
stricted signification,  and  is  inapplicable  to  a  condition 
subsequent,  upon  breach  whereof  the  estate  may  ter- 
minate ;  and,  finally,  that  even  if  the  restrictive  clauses 
contained  in  the  deed  to  the  testator,  are  to  be 
deemed  incumbrances,  within  the  meaning  of  the  con- 
tract, the  statements  and  representations  made  by 
the  plaintiff,  at  the  time  when  the  contract  was 
prepared  and   executed,  were  such  as  to  destroy  its 
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validity  and  effect,  and  to  discharge  Mm  from  all  obli- 
gation under  it. 

It  must  be  conceded  that  the  express  terms  of  the 
contract  certainly  entitled  the  defendant  to  an  estate  in 
fee  simple,  without  any  condition,  which  can  alter,  im- 
pair, determine  or  divest  it,  unless  his  right  to  such  an 
estate  is  qualified  by  the  exceptional  clause  of  the  con- 
tract in  reference  to  iricwnibrances  caniained  in  the 
deed  to  the  testator. 

A  contract  to  ''sell"  land  can  only  be  performed 
by  giving  a  conveyance  that  will  vest  in  the  grantee  an 
unincumbered  and  indefeasible  estate  (Burwell  v. 
Jackson,  9  JV.  T.  535 ;  Delavan  v.  Duncan,  49  iT.  T. 
486).  Here,  there  is  not  only  a  contract  to  sell,  but  to 
execute  a  proper  deed  for  the  conveying  and  assuring 
to  the  grantee  the  fee  simple  of  the  premises  sold. 
If,  then,  the  estate  of  the  testator  was  not  an  in- 
defeasible and  unincumbered  estate  in  fee  simple,  the 
purchaser  is  absolved  from  all  obligation  to  accept  the 
title  offered  him,  unless  the  objections  thereto  are  ob- 
viated by  the  exceptional  clause,  which  refers  to  in- 
cumbrances contained  in  the  testator's  deed.  The  de- 
fendant is  not  understood  as  objecting  to  the  title  on 
the  ground  of  restrictions  upon  the  use  of  the  premises 
in  question,  in  so  far  as  such  restrictions  rest  merely  in 
covenant,  but  confines  his  objection  to  the  uncertain 
tenure  of  the  title  as  depending  upon  the  condition 
that  the  covenants  are  observed.  His  defense  is  that 
''the  title  of  the  testator,  and  of  the  said  plain- 
tiffs, was  and  is  subject  to  conditions  subsequent,  the 
breach  of  which  would  defeat  the  estate  of  the  plain- 
tiffs, and  any  title  which  plaintiffs  might  convey"  to 
him.  We  have,  therefore,  to  consider,  in  the  first 
place,  whether  the  conveyances  to  the  testator  and  his 
grantor,  respectively,  were  such  as  to  vest  in  them  an 
absolute  and  unconditional  estate,  in  fee  simple,  or 
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whether  they,  re8i)ectively,  acquired,  by  virtue  of  such 
conveyances,  only  a  determinable  fee. 

It  is  contended  on  the  part  of  the  plaintiffs,  that  the 
restrictions  in  question  rest  merely  in  covenant,  and 
that  they  are  to  be  construed  as  not  constituting  a 
grant  upon  condition,  or  as  a  reservation  of  a  possibil- 
ity of  reverter;  that  the  words  ''as  one  of  the  terms 
and  conditions  upon  which  this  conveyance  is  made'' 
— ^relate  to  the  insertion  of  the  covenant  in  the  deed ; 
that  the  making  of  the  covenant,  and  not  its  perform- 
ance, constitutes  the  condition,  and  that,  the  covenant 
having  been  made,  the  condition  is  fulfilled.  It  is  true 
that  the  words  thus  quoted  are  the  words  of  the 
grantee,  not  those  of  the  grantor ;  that  they  are  not 
found  in  proximity  to  the  terms  of  grant,  nor  in  the 
habendum  clause  of  the  deed ;  that  they  appear  only 
in  connection  with  the  covenant  itself,  and  that  the 
deed  contains  no  clause  of  re-entry  in  case  of  breach. 
But,  unless  they  relate  to  and  restrict  the  grant,  they 
have  no  significance  or  effect  whatever,  and  might  as 
well  have  been  whoUy  omitted.  Without  them,  the 
construction  of  the  instrument  would  have  been  pre- 
cisely that  which  is  now  insisted  upon ;  and  force  can 
only  be  given  to  them,  by  construing  them  as  adding 
to  the  remedies  which  are  applicable  to  a  threatened  or 
perpetrated  breach  of  covenant,  the  forfeiture  which  is 
incident  to  a  breach  of  condition.  Had  they  preceded 
the  covenant,  and  the  instniment  had  read — ''  It  is  one 
of  the  conditions  upon  which  this  conveyance  is  made, 
and  the  grantee,  for  himself,  his  heirs,  &c., — doth 
hereby  covenant,  &c.," — ^no  one  would  have  pretended 
that  the  conveyance,  itself,  was  not  made  upon  the  con- 
dition that  the  prohibited  structures  and  pursuits 
should  not  be  erected  or  x)ermitted.  I  cannot  think 
that  so  slight  a  change  in  the  collocation  of  the  words 
would  afford  evidence  of  any  different  intent,  or  imi)art 
to  them  a  different  significance.    In  Gibert  v.  Peteler, 
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(38  Barh.  488 ;  38  iT.  T.  165),  a  deed,  containing  a  cov- 
enant of  somewhat  similar  character,  to  the  effect  that 
the  grantee  therein  named  would  not  erect  any  build- 
ing upon  the  premises  thereby  conveyed,  the  effect  of 
which  should  be  to  obstruct,  injure,  or  impair  the  view 
or  prospect  from  adjoining  premises,  with  a  proviso  that 
^^in  case  of  the  breach  of  this  covenant,  the  land 
thereby  conveyed  shall  be  forfeited  to  the  said  party  of 
the  firat  part  (the  grantor),  his.  heirs  or  assigns" — 
was  construed  as  a  grant  upon  condition.  *'This  is 
language,"  say  the  court  of  appeals,  "  as  strong  as 
could  possibly  be  employed  to  make  the  land  described 
in  that  deed  an  estate  upon  condition."  The  language 
employed  in  the  conveyance  now  under  consideration 
is  no  less  emphatic  and  unmistakable,  and  I  think 
that  in  this  case,  as  in  that,  the  obligation  not  to  build 
upon  or  use  the  premises  in  the  prohibited  manner  con- 
stituted a  condition  subsequent,  valid  in  law,  the  effect 
of  whose  breach  would  be  to  divest  the  estate.  It, 
therefore,  affords  sufficient  ground  for  refusing  to  ac- 
cept the  title,  unless  the  language  of  the  contract,  ex- 
cepting those  incumbrances  contained  in  the  deed  to 
the  testator,  be  deemed  sufficiently  comprehensive 
to  subject  the  defendant,  and  the  estate  which  the 
plaintiffs  agreed  to  convey  to  him,  to  that  obligation 
and  condition.  In  Plumb  v.  Tubbs  (41  N.  Y.  442), 
the  principle  established  by  Gibert  v.  Peteler  was  ap- 
proved, and  that  case  was  declared  to  be  decisive  of  the 
principal  question  involved. 

We  have,  therefore,  to  consider  next,'  whether  a 
condition  subsequent  grafted  upon  an  estate,  at  the 
time  of  its  creation,  constitutes  an  '^incumbrance" 
within  the  meaning  of  the  exceptional  clause  of  the 
contract.  And  I  think  it  clear  that  the  word  incum- 
brance, as  there  used,  particularly  as  the  contract  was 
not  drawn  by  a  lawyer,  should  be  deemed  to  havd  been 
€mployed,  according  to  its  common  and  current  use 
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and  significance,  and  not  in  any  narrow  or  technical 
sense,  if  indeed  such  it  have.  An  incumbrance  is  de- 
fined to  be  a  burden,  an  obstruction,  an  impediment. 
As  applied  to  an  estate  in  land,  it  may  fairly  include 
whatever  charges,  burdens,  obstructs,  or  impairs  its 
use,  or  prevents  or  impedes  its  transfer.  Thus,  the 
ordinary  covenant  against  incumbrances  has  been  held 
to  be  broken  by  outstanding  contracts  and  covenants, 
restricting  the  use  of  land,  and  not  involving  forfeit- 
ure ;  as,  in  Giles  v.  Dugro  (1  Duer,  331),  where  a  li- 
cense to  an  adjoining  owner  to  use  a  party  wall  was 
held  to  be  an  incumbrance.  So,  in  Roberts  v.  Levy  (3 
Abb.  Pr.  I/'.  8.  311),  where  it  was  held  that  a  covenant 
between  owners  of  adjoining  lots,  that  all  buildings 
thereon  should  be  set  back  a  specified  distance  from  the 
street,  constituted  an  "incumbrance."  In  Stanard  v. 
Eldridge  (16  Johns.  254),  a  covenant  that  the  grantor 
is  seized  "without  any  manner  of  condition  to  alter, 
change,  determine,  or  defeat  the  same,"  was  held  to  be 
not  only  a  covenant  of  seizin,  but  also,  in  effect,  a 
covenant  against  incumbrances.  Indeed,  the  ordinary 
form  of  that  covenant  is  that  the  premises  are  free, 
clear,  discharged,  and  "unincumbered  of  "  all  for- 
mer and  other  "grants,  titles,  charges,  and  estates," 
as  well  as  judgments,  taxes,  and  other  liens.  In  the 
statement  of  the  case  of  Gibert  v.  Peteler,  above  cited, 
which  precedes  the  opinion  of  the  supreme  court  (38 
Barb.  488),  the  covenant  and  forfeiture  therein  adju- 
dicated upon,  are  more  than  once  designated  as  an  in- 
cumbrance. These  citations  show  that  there  is  noth- 
ing forced  or  strained  in  the  construction  which  gives 
to  the  word  a  signification  sufficiently  broad  and  com- 
prehensive to  include  the  covenant  and  condition  now 
under  consideration.  And,  indeed,  if  it  be  conceded 
that  the  restrictions  in  the  deed  to  the  testator, 
in  so  far  as  they  rest  in  covenant,  would  constitute  no 
objection  to  the  title,  by  reason  of  the  exceptional 
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clause  contained  in  the  contract ;  in  other  words,  if  the 
covenant  contained  in  the  deed  whereby  such  restric- 
tions are  imposed,  would  constitute  an  incumbrance  in 
the  absence  of  the  words  which  we  have  construed  as 
importing  also  a  condition,  it  is  difficult  to  perceive 
why  such  restrictions  would  any  the  less  incumber  the 
title,  because  imposed  -in  the  form  of  a  condition  as 
well.  I  think  that  even  in  the  technical  as  well  as  in 
the  ordinary  sense  of  the  term,  all  restrictions,  ob- 
structions, and  imj)ediments,  tending  to  prevent  or  im- 
pair the  free  use  and  transfer  of  real  estate,  may  be 
deemed  "incumbrances"  within  the  fair  import  and 
meaning  of  the  exceptional  clause ;  and  that,  construing 
it  according  to  its  terms,  and  without  resorting  to  ex- 
trinsic evidence,  this  conclusion  is  inevitable. 

If,  however,  we  may  invoke  the  aid  of  the  surround- 
ing circumstances,  and  may  consider  the  facts  dis- 
closed by  the  evidence,  viz.,  that  the  deed  to  the 
testator  was  produced,  and  was  read  by  defendant, 
that  the  plaintiff  refused  to  contract  for  a  convey- 
ance of  anything  more  than  that  deed  conveyed,  and 
stated  that  the  contract  must  be  drawn  in  accordance 
with  its  provisions ;  that  the  restrictions  in  question 
were  thereupon  made  the  subject  of  comment  and  dis- 
cussion ;  and  that  the  agreement  was  thereafter  prf^- 
pared  and  executed, — I  think  it  clear  that  the  intent 
of  both  the  parties  was  to  contract  for  a  conveyance 
subject  to  the  same  restrictions ;  imposed  in  the  same, 
or  a  substantially  similar  form.  Whether  that  intent, 
on  the  part  of  defendant,  was  induced  by  inaccurate 
or  unfounded  representations,  is  an  entirely  differ- 
ent question.  What  I  mean  to  assert  is,  that  the 
minds  of  the  i)arties  met,  and  that  they  gave  to  the 
term  incumbrance  a  practical  construction,  which  in- 
cluded the  condition  in  question,  since,  as  matter  of 
fact,  they  intended  to  designate,  and  did  designate, 
those  very  restrictions,  and  none  others,  when  they 
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employed  that  term.  The  only  other  incumbrances 
affecting  the  premises  in  question,  and  contained  in 
the  deed  to  the  testator  were  certain  mortgages,  for 
small  amounts,  not  claimed  to  be  now  outstanding,  or 
to  have  been  referred  to  by  the  clause  in  question. 

It  only  remains  to  inquire  whether  the  obligations 
of  the  defendant  under  the  contract  are  discharged, 
or  in  any  wise  impaired,  by  the  statements  made  to 
him  by  the  plaintiff,  in  substance  and  to  the  ef- 
fect, as  he  understood  them,  that  the  restrictions  in 
question  were  usual,  and  did  not  affect  the  title  or 
value  of  the  property.  There  is  no  evidence  tending 
directly  or  indirectly  to  show  that  they  were  not  usual, 
as  respects  aU  other  property  in  the  vicinity ;  or  to 
impugn  the  sincerity  and  good  faith  of  the  plaintiff, 
in  making  them.  In  asserting  that  they  did  not  affect 
the  title  or  value  of  the  property,  he  probably  merely 
meant  that  the  title  and  value  were,  as  he  -may  well 
have  believed,  not  adversely  or  injuriously  affected 
thereby.  Others,  more  competent  than  he  to  under- 
stand and  appreciate  narrow  distinctions  of  phraseol- 
offVi  and  to  express  more  accurately  the  nicer  shades 
of  their  meaning,  perhaps  entertain  the  same  opinion:. 
The  defendant  did  not  testify,  nor  is  it  to  be  inferred, 
that  he  entered  into  the  contract  on  the  faith  of  these 
statements  and  opinions,  or  believing  them  to  be  well 
founded.  If  he  did,  he  cannot  escape  from  its  obliga^- 
tions,  unless  they  are  to  be  deemed  fraudulent.  I 
think  that  both  the  defendant  and  his  counsel  would 
revolt  from  such  an  imputation.  Barlow  v.  Scojtt  (24 
If.  T.  40),  is  cited  as  perhaps  bearing  upon  this  ques- 
tion ;  but  that  was  a  clear  case  of  fraud,  presenting  no* 
analogy  to  the  case  at  bar. 

The  plaintiffs  are  entitled  to  judgment  that  the  coxt- 
tract  be  8i)ecifically  performed. 

Let  findings  be  prepared  in  accordance  with  these 
views,  and  submitted  for  signature,  on  one  day's  notice. 

Vol.  IL--6 
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PEOPLE  V.  HALLENBECK. 

iT.  n  Supreme  Courts  Third  DepartTneni  /  Oyer  and 

Terminer^  December^  1876. 

iNDicTMEirr. — ^Plbadiko. — ^Dbmurber. 

An  indictment  for  sending  an  obscene  writing  is  not  sufficient  if  it 
describes  it  only  by  alleging  that  an  obscene  writing  was  contained 
in  an  envelope,  sealed  and  directed  in  a  particular  manner,  and 
that  it  was  so  lewd,  wicked,  and  obscene,  that  it  would  be  offen- 
siye  to  the  court,  and  improper  to  be  placed  upon  record,  but 
without  in  any  other  xoanher  identifying  or  describing  it. 

Indictment  for  uttering,  writing,  and  pnblisMng  an 
obscene  letter. 

In  May,  1876,  the  defendant,  Hallenbeck,  was  in- 
dicted by  the  grand  jurors  of  Greene .  county,  for 
writing  and  sending  through  the  mails  to  Mary  T. 
Wetmore  obscene  letters. 

One  of  the  indictments  stated  that  the  defendant  of, 
&c.,  on  September  1, 187C,  .  .  .  .  "  at  the  town  and 
county  aforesaid,  on  the  day  and  in  the  year  aforesaid 
.  .  .  .  did  utter,  write,  and  publish  a  certain  ob- 
scene, lewd  and  indecent  paper  and  writing,  which  said 
paper  and  writing  was  then  and  there  enclosed  in  an 
envelope  and  deposited  in  the  post-office  of  the  United 
States  at  the  said  town  of  Catskill,  which  said  envelope 
was  then  and  there  addressed  by  the  words  following, 
that  is  to  say,  Mary  T.  Wetmore,  Catskill,  In  care .  of 
0.  H.  Wetmore  (Exhibit  No.  1)  which  said  paper  and 
writing  is  so  lewd,  wicked,  and  obscene,  that  the  same 
would  be  offensive  to  the  court  here  and  improper  to 
be  placed  upon  the  records  thereof,  wherefore  the  jurors 
aforesaid  do  not  set  forth  the  same  in  this  indictment." 
There  were  four  counta.    There  wi^  also  another  simi' 
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laf  indictment,  whicli  alleged  that  the  envelope  was 
aealed. 

The  defendant  demnrred  to  both  indictments.  It- 
was  conceded  upon  the  argument  that  the  envelope  was 
sealed. 

James  B.  Olney,  for  the  demnrrer,  claimed:  1. 
That  the  indictments  were  not  specific ;  that  they  did 
not  point  out  or  even  allege  the  ofFense  which  the  de- 
fendant was  called  on  to  answer.  2.  That  the  sending 
of  a  sealed  letter  throagh  mail  to  a  private  x>erson 
conld  not  constitute  an  offense  under  2  L.  1872,  p.  1795, 
c.  747;  L.  1873,  p.  1183,  c.  777.* 

A,  C  Oriswoldj  district-attorney,  opposed. 

Westbbook,  J. — The  same  question  arises  upon  the 
two  indictments  against  the  defendant  above  named. 
They  are  both  for  uttering,  writing,  and  publishing  a 
lewd  and  indecent  paper,  and  they  are  both  demurred 
to,  because,  as  the  pleader  claims,  the  indecent  writing 
is  not  sufficiently  described.  The  language  of  the  ond 
indictment  is,  and  the  other  is  similar,  '^  did  utter,  write, 
and  publish  a  certain  obscene,  lewd,  and  indecent  pa^ 
per  and  writing,  which  said  paper  was  enclosed  in  ^ 
sealed  enveloi)e  and  deposited  in  the  post-office  of  the 
United  States  at  said  town  of  CatskiU  for  mailing  and 
delivering  ;  the  said  envelope  being  then  and  there  ad* 
dressed  by  the  words  following,  that  is  to  say,  '  Mrs* 
Mary  T.  Wetmore,  Catskill,  N.  Y.'  " 

The  general  rule  of  pleading  is,  that  the  indictment 
must  apprise  a  party  of  the  crime  whereof  he  or  she  is 
accused.  This  rule  is  universal,  except  that  it  is  so  far 
modified,  that  when  the  charge  is  for  uttering  or  pub* 
Mshing  obscene  literature,  it  is  unnecessary  ''  to  set  out 
the  obscene  language  infvU;  it  is  enough  to  aver  the 
fact  of  the  obscenity  of  the  writing,  and  to  give  this  m 
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an  excuse  for  not  setting  it  forth"  (2  Whart&n?s 
Criminal  Law^  %  2547,  7th  edition).  But  it  has  never: 
been  held,  so  far  as  my  research  extends,  that  no 
general  description  of  the  writing  was  necessary. 

In  Commonwealth  t.  Sharpless  (2  Serg.  &  R.  92) 
the  indictment  did  generally  describe  the  picture,  for 
exhibiting  which  the  defendants  were  indicted,  by  the, 
words,  "a  certain  lewd,  wicked,  scandalous,  infamous 
and  obscene  jyainting  representing  a  man  in  an  obscene, 
impudent,  and  indecent  posture  with  a  woman."  That 
indictment  was  proi)erly  sustained. 

In  Commonwealth  v.  Holmes  (17  Mass.  336)  the 
court  held:  "In  an  indictment  for  publishing  an  ob- 
scene book  or  print,  it  is  sufficient  to  give  a  general  de- 
scription thereof,  and  to  aver  the  evil  tendency,  with- 
Alt  copying  the  book,  or  minutely  describing  the 
print." 

In  State  of  Vermont  v.  Brown  (1  Williams^  619)  it 
was  held :  "  An  indictment  for  selling  an  obscene  book 
or  printed  paper,  should  ordinarily  set  forth  the  book 
or  paper  in  7i(sc  verba^  as  in  indictments  for  Ubel  or 
forgery ;  but  this  may  be  dispensed  with,  and  the  ob- 
scene character  of  the  publication  be  described  in  more 
general  termSy  if  it  be  of  so  gross  a  character  that 
spreading  it  upon  the  record  would  be  an  offense 
against  decency."  In  that  case  the  writings  were  de- 
scribed by  their  titles. 

In  People  v.  Girardin  (1  Manning^  90,  a  Michigan 
case)  the  publication  was  of  obscene  matter  in  a  news- 
paper, and  the  title  of  the  paper  was  given. 

In  the  case  before  us,  there  is  no  description  what* 
ever  of  the  alleged  libelous  writing.  It  is  only  averred 
that  it  was  contained  in  an  envelope  directed  in  a  par- 
ticular manner.  No  information  is  suggested  which 
can  put  the  defendant  on  inquiry  as  to  her  defense,  nor 
to  what  svbject  the  obscenity  related. 
In  Knowles  v.  State  of  Connecticut  (3  Day^  103),  the  in- 
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dictment  was  for  the  exhibition  of  a  * '  monster  highly  in- 
decent and  improper  to  be  seen,  or  to  be  exposed  as  a 
show."  Of  such  an  indictment  the  court  unanimously 
said :  "This  information  alleges  that  said  Knowles  ex- 
hibited a  horrid  and  unnatural  monster,  highly  inde- 
cent, unseemly,  and  improper  to  be  seen,  or  exposed  as 
a  show  ;  but  states  no  circumstances  in  the  description 
of  its  appearance,  which  shows  this  allegation  to  be 
true  ;  it  can  not  be  supported,  either  at  common  law, 
or  on  the  statute." 

It  may  be  observed  that  in  the  case  cited,  there  was 
very  much  more  information  given  to  the  defendant, 
than  in  these  before  us.  He  was  called  upon  to  defend 
the  character  of  an  exhibition  he  was  making,  and  that 
disclosed  to  him  the  alleged  obscenity.  In  these, 
the  party  is  asked  to  recall  every  letter  written  to  a 
particular  individual,  and  prepare  for  an  attack  which 
may  be  made  upon  any  of  the  correspondence.  Not 
the  slightest  thing  is  mentioned  by  date,  subject  mat- 
ter, expression,  thought,  or  word,  which  identifies  or 
describes  the  obscene  writing.  There  is,  in  short,  no 
description  whatever.  Within  any  rule  or  case  which 
I  have  seen,  these  indictments  can  not  be  upheld. 

The  defendant  is  entitled  to  judgment  upon  both  in- 
dictments. The  rule  will  be  entered  as  of  the  day  of 
the  argument. 


PRICE  V.  MoGOLDRICK. 
City  Court  of  Brooklyn;  General  Term^  Aprily  1876. 

pRomssoRT  Note. — ^Indobber. — ^Notice. 

When  one  indorses  a  note  in  order  to  enable  the  maker  of  it  to  obtain 
credit,  he  is  not  a  mere  accommodation  indorser,  bnt  a  surety. 

Hie  indorsee  and  the  notary  both  lived  in  Brooklyn,  and  the  notary 
had  his  ofElce  in  New  York,  where  the  note  was  payable.    Bdd^ 
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that  service  of  notice  of  dishonor,  by  mailing  it  in  Brooklyn, 
addressed  to  the  indoreer  at  his  place  of  business  there,  was 
sufficient,  there  being  proof  that  he  would  receive  it  sooner  in 
ordinary  course,  if  thus  mailed,  than  if  mailed  in  New  York.* 
From  proof  merely  of  the  deposit  of  a  notice  of  the  non-payment  of  a 
promissory  note,  by  a  notary  in  the  post-office,  directed  to  an  in- 
doraer  at  his  place  of  business,  and  postage  pre-paid,  it  muat  be 
regarded  as  having  been  delivered. 

Appeal  by  defendant  from  a  judgment  on  a  verdict, 
and  from  an  order  denying  a  new  trial. 

This   action  was   brought  by  Christopher  Price, 
against  Wm.  O' Toole,  as  maker,  and  Neal  McGoldrick, 

*  The  important  principle  is  here  recognized,  that  a  case  clearly 
within  the  equity  of  the  statute,  though  not  clearly  within  its  words, 
will  be  included  Vithin  its  construction,  if  it  be  shown  that  by  the 
usual  course  of  the  mail  the  method  pursued  was  more  favorable  to 
the  defendant  than  one  conformable  to  a  more  literal  construction  of 
the  statutes  would  have  been. 

As  to  the  proof  of  mailing,  see  the  following  cases  : 

Mailing  in  a  government  lamp-post  box  has  been  held  sufficient. 
Greenwich  Bank  «.  Do  Groot,  7  Bun^  210.  And  see  Miechanica'  Bank 
9.  Grow,  6  i)t%,  191. 

Where  a  notice  was  put  into  a  private  letter  box,  and  shortly  after 
the  party  made  a  communication  to  the  other  in  consequence  of  what 
he  had  written, — Ssldy  that  this  was  sufficient  evidence  for  a  jury. 
1  Q,  B.  814;  4  Bing.  I^.  0,  220;  Pew,  on  Et,  851.  But  compare  Bank 
of  Yergennes  «.  Cameron,  7  Barb,  148. 

The  post-mark  of  the  office  in  which  a  notice  of  protest  was  mailed 
is,  prima  facie^  evidence  that  it  was  mailed  at  or  before  the  date  on 
the  post-mark.  New  Haven  County  Bank  «.  Mitchell,  15  Conn,  296; 
1  Oreml,  Ek>,  §  40. 

But  the  post-mark  is  not  evidence  that  the  notice  bearing  it  was 
not  mailed  before  the  date  of  the  mark.  Where  the  post-mark  date 
wiB  a  day  too  late  to  show  diligent  service,  the  court  held  that  the 
date  was  only  a  circumstance  to  be  considered  by  the  jury,  and  that 
they  might  find  it  was  mailed  the  preyious  day.  Shelbume  Falls 
national  Bank  v.  Townsley,  102  Mtm,  177;  8.  C,  8  Am.  B.  445. 

It  ia  competent  to  show  the  subsequent  admissions  of  liability,  oi 
fromiief  to  pay«  made  to  the  payee  by  the  defendant.  Eilbmrt  •• 
Finkbein^r,  68  P«.  8t.  848;  S.  C,  8  Am,  B.  176. 
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as  the  indorser  of  a  promissory  note.  Under  the 
direction  of  the  court  the  plaintiff  had  a  verdict. 

It  was  claimed  that  the  defendant  was  an  accommo- 
dation indorser,  and  that  he  was  not  duly  charged  as 
such  on  the  non-payment  of  the  note. 

It  api)eared  on  the  trial,  that  William  0' Toole,  the 
maker  of  the  note,  purchased  from  the  plaintiff  and 
one  Patrick  J.  Gorman  certain  property.  In  speaking 
of  the  negotiation  and  purchase,  the  defendant,  exam- 
ined as  a  witness  in  his  own  behalf,  says,  "  0' Toole  paid 
$150  cash  down,  and  was  to  give  his  notes  to  Price  and 
Gorman  for  the  balance,  and  [the  witness]  was  to 
indorse  them."  This  note  was  one  of  those  then  given 
and  indorsed. 

It  was  drawn,  however,  to  his  order,  and  payable  in 
the  city  of  New  York,  and  after  some  Objection  by  him 
to  indorsing  it  in  that  form,  and  not  according  to  the 
previous  agreement,  he  did  so,  and  it  was  delivered  to 
Gk>nnan.  On  this  point  defendant  testified :  "I  ob- 
jected to  indorsing  the  notes  in  the  way  they  were 
drawn  out.  I  said  to  Gorman,  'Mr.  O' Toole  owes  me 
no  money ;  he  had  no  right  to  give  me  a  note ;  and  I 
owe  you  no  money ;  and  I  have  no  right  to  transfer 
these  notes  to  you,  therefore  it  seems  an  illegal  transac- 
tion ;  the  arrangement  was  that  O' Toole  should  make 
the  notes  to  you,  and  that  I  should  then  indorse  them, 
which  I  was  satisfied  to  do.'  He  said  his  lawyer  told 
them  it  was  easier  to  negotiate  them  in  this  way,  and 
to  have  them  drawn  up  this  way.  In  this  way  he 
X)ersuaded  me  to  indorse  the  notes,  as  the  one  in  this 
action  is  indorsed."  At  the  time  of  its  dishonor,  all  the 
parties  lived  in  Brooklyn.  It  was  given  to  one 
Nichols,  unindorsed  by  the  holder,  to  collect,  who 
gave  it  to  one  Bouton,  who  made  the  demand,  and 
then  gave  it  to  a  notary  to  notify  the  indorsers. 

The  notary  to  whom  it  was  given  had  his  office  in 
New  York,  but  resided  in  Brooklyn.    He  deposited  a 
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letter  containing  the  notice  to  the  defendant  in  the 
Brooklyn  post-office,  directed  to  his  place  of  business  in 
Brooklyn,  and  pre-paid  the  postage  thereon.  Defend- 
ant swore  he  never  received  it.  It  also  appeared  by 
the  evidence,  that  by  mailing  the  notice  in  Brooklyn, 
the  defendant  would,  in  ordinary  course  of  mail, 
receive  it  sooner  than  if  mailed  in  New  York. 

The  court  held,  as  a  matter  of  law,  that  the  deposit 
in  the  post-office  in  Brooklyn  was  a  sufficient  service ; 
that  the  meaning  of  the  indorsement  was,  that  the 
defendant  should  become  security,  and  that  contract 
would  be  completely  nullified  if  the  fact  that  he  wa« 
an  accommodation  indorser  was  allowed  as  a  defense 
in  this  case.  He  accordingly  refused  to  charge  that 
defendant  was  not  liable  if  he  indorsed  for  the  benefit 
and  accommodation  of  Price  and  Gorman,  as  well  as  of 
O' Toole.  He  then,  under  the  exceptions  of  defendant, 
directed  a  verdict  for  the  plaintiff,  and  defendant 
appealed  from  the  judgment  entered  thereon. 

William  Sullivan^  for  appellant. — I.  Defendant 
was  not  charged  with  due  notice  of  the  dishonor  of  the 
note.  It  should  have  been  served  on  him  personally  or 
left  at  his  residence  or  place  of  business,  as  the  act  of 
1867  does  not  apply  (Ireland  ©.  Kip,  11  Johns.  231 ; 
cited  in  16  Id.  221 ;  Sheldon  t?.  Benham,  4  HiU.  129 ; 
Cayuga  Co.  Bank  ti.  Bennett,  5  Id.  236  ;  Van  Vechten 
V.  Pruyn,  9  H(m.  Pr.  223  ;  West  River  B'k  t).  Taylor, 
7  Bosw.  466 ;  affi'd  34  N.  T.  128 ;  Bartlett  v.  Robinson, 
39  Id.  191 ;  Bowling  v.  Harrison,  6  How.  U.  8.  2^\ 
Redfield  &  Bigelow  on  Bills,  378 ;  L.  1857,  c.  416 ;  4  R. 
8.  [Edm.  Ed.]  458).  Nichols  had  no  right  to  delegate 
any  i)art  of  his  duty  to  another,  for  his  whole  duty 
involved  an  exercise  of  judgment,  and  was  a  personal 
trust  (Chanoine  v.  Fowler,  3  WeTid.  173;  Walmsley 
V.  Acton,  44  Barb.  312;  Lewis  t.  Ingersoll,  3  Abb. 
at.  App.  Dec.  65 ;  Commercial  B'k  of  Lake  Erie  z. 


ABBOTT'S    NEW   CASES.  73 


Price  V,  McGoldrick. 


Norton,  1  Silly  501).  The  possession  of  an  unindorsed 
note  did  not  authorize  payment  to  hiTn  (Doubleday  v. 
Kress,  50  iV.  T.  411 ;  Wardrop  v.  Dunlap,  1  Bun, 
325). 

II.  The  question  as  to  whether  notice  of  the  dis- 
honor of  the  note  was  deposited  in  the  post-office 
should  have  been  submitted  to  the  jury  (Johnson  v. 
WiUiams,  39  Super.  CL  [7  J.  &  S.'\  547). 

ni.  The  circumstances  of  the  indorsement  of  the 
note  should  have  been  submitted  to  the  jury,  for  an 
indorser  without  value  is  only  liable  in  certain  cases. 
(Moore  v.  Cross,  19  N.  T.  227  ;  Small  v.  Smith,  1  Den. 
583 ;  Cole  v.  Saulpaugh,  48  Barb.  104 ;  Schepp  v.  Car- 
penter, 51  N.  T.  602). 

IV.  If  notes  were  indorsed  as  collateral  security  for 
antecedent  debt  of  maker,  the  defendant  is  not  liable 
(Bay  V.  Coddington,  5  Johns.  Ch.  54;  Stalker  v. 
McDonald,  6  Hill^  93 ;  Traders'  Bank  of  Rochester  t^. 
Bradner,  43  Barb.  379 ;  Weaver  v.  Barden,  49  N.  Y. 
294;  Turner  t).  Tread  way,  53  Id.  650;  Merchants' 
Nat.  Bank  of  Syracuse  v.  Comstock,  55  Id.  27 ;  Mc- 
Quade  v.  Irwin,  39  Super.  Ct.  [7  J.  &  S.'\  396). 

V.  That  if  the  note  had  been  made  as  first  proposed, 
and  then  indorsed  by  the  defendant,  at  the  request  of 
Gorman,  for  the  purpose  of  enabling  him  to  the  more 
readily  negotiate  it,  and  for  the  mutual  benefit  of  the 
maker  and  Price  and  Gorman,  defendant  was  not  lia- 
ble (Lester  «.  Paine,  39  Barb.  616 ;  Hull  v.  Marvin,  2 
Sup'm  Ct.  \T.  &  C]  420 ;  Woodruff  n.  Leonard,  1  Hun, 
632 ;  Bacon  v.  Bumham,  37  N.  Y.  614  ;  Meyer  v.  Hib- 
sher,  47  Id.  265 ;  Phelps  2?.  Vischer,  50  Id.  69  ;  Parrar 
0.  Gregg,  1  Richardson,  378 ;  Byles  on  Bills  [6  Am. 
Ed.]  209,  note  1 ;  Chester  v.  Dorr,  41  N.  Y.  279 ; 
Braman  v.  Hess,  13  Johns.  52 ;  Cram  v.  Hendricks,  7 
Wend.  569). 

WUliam  W.  Pearson^  for  respondent. — ^I.  The  ear- 
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▼ice  of  notice  of  protest  was  sufficient  to  charge  the  de- 
fendant (Van  Vechten  v.  Pniyn,  13  N.  T.  651 ;  Ran- 
som V.  Mack,  2  milj  B&7;1  L.  1857,  p.  838,  c.  416 ; 
Bartlett  v.  Robinson,  39  If.  Y.  191). 

II.  Even  previous  to  the  act  of  1857  it  would  have 
been  sufficient  (Bank  of  Columbia  v.  Lawrence,  1  Pet 
U.  S.  578 ;  3  Kent  Com.  106 ;  Ohitty  on  Bills,  504 ; 
Story  on  Promts.  Notes,  %  323 ;  Shoemaker  v.  Mechan- 
ics' B'k,  59  Penn.  St.  79,  82  ;  Walters  t).  Brown,  15  Md. 
287 ;  Curtis  v.  State  B'k,  6  Black/.  [Ind.]  312 ;  BlunCs 
Com.  Dig.  284 ;  Brindley  v.  Barr,  3  Harrington  [Z>eZ.] 
419). 

III.  Notices  sent  through  post-office  are  sufficient, 
and  need  not  be  served  by  a  notary  (Jones  v.  Lewis,  8 
Watts  &  S.  14  ;  Stamps  v.  Brown,  Walker  [Miss.']  526 ; 
Shoemaker  v.  Mechanics'  B'k,  supra). 

IV.  Notice  deposited  in  post-office  in  time  for  any 
mail  of  next  day  after  demand  is  sufficient  (3  Kent 
Com.  106 ;  Howard  v.  Ives,  1  Hill,  263). 

V.  Service  by  the  notary  in  person  is  not  essential. 
(Bank  of  Kentucky  v.  Vamum,  49  N.  T.  269). 

By  the  Court. — ^Neilson,  J. — [After  stating  facta.] 
— The  discussion  had  when  the  notes  were  given,  as  to 
their  form,  is  not  material.  The  vital  thing  is  that  he 
was  to  indorse, — ^was  to  be  surety  to  enable  the  maker 
of  the  note  to  make  the  purchase,  and  in  part  on  credit. 

If  this  note  had  been  made  payable  to  bearer,  and 
the  defendant  had  put  his  name  on  the  back  of  it,  his 
relation  would  have  been  that  of  guarantor ;  and  the 
undertaking  could  have  been  written  over  his  name,  or 
the  obligation  might  have  been  regarded  as  if  thus  act- 
ually expressed  in  the  terms  of  the  arrangement. 

The  defendant  was  not,  therefore,  a  mere  accommo- 
dation indorser. 

The  payment  of  the  note  was  duly  demanded.  The 
notice  of  non-payment  was  given  by  mail,  put  by  the 
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notary  in  the  post-office  in  this  city,  directed  to  him  at 
his  place,  comer  of  Flushing-avenue  and  Oxford-street,- 
where  his  letters  were  regularly  taken  and  left.  It 
further  appears,  that  the  jnailing  of  the  notice  in 
Brooklyn,  instead  of  in  the  city  of  New  York,  was  fa- 
vorable to  the  defendant  in  resi)ect  to  the  time  of  deliv- 
ery. The  same  sanctity  and  certainty  applied  to  the 
former  as  to  the  latter  method.  In  no  point  of  view 
would  the  defendant  have  been  benefited  by  the  de- 
posit in  the  New  York  city  office. 

Assuming  that  the  notice  might  have  been  given  by 
mail  from  either  point,  how  has  the  defendant  suffered  i 
Have  not  his  rights  been  substantially  respected  t 
Prom  the  moment  of  such  deposit  the  notice  was  in 
charge  of  a  department  to  which  we  intrust  our  letters, 
hoWever  important,  and  must  be  regarded  as  having 
been  delivered ;  the  official  transmission  is  at  the  risk 
of  the  person  to  whom  the  letter  was  sent.  The  rule 
is  not  more  hard  than  that  which  obtains  where  a 
contract  is  made  by  written  correspondence  ;  the  con- 
tract is  perfected  when  the  letter  accepting  the  offer 
in  the  terms  proposed  is  mailed,  whether  the  other 
party  receives  it  or  not. 

We  think  that  in  its  spirit  the  act  of  1857  applies  ; 
and  that,  in  view  of  the  facts  before  us,  the  judgment 
and  order  should  be  affirmed. 

MoCtXE,  J.,  concurred. 
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Cfity  Court  qf  ^Brooklyn ;  Oeneral  Term^  December^ 

1876. 

Makrtkd  Woman. — ^Indobsehbnt. — ^Pleading. 

A  complaint  by  payee  against  indorser  sufficiently  shows  that  defend- 
ant indorsed  to  give  credit  with  the  maker,  if  it  alleges  that-,  at  the 
time  of  making  the  note,  defendant  indorsed  it  for  the  purpose  of 
giving  credit  thereto,  and  that  it  was  delivered  so  indorsed  to  the 
plaintiffs. 

In  an  action  against  a  married  woman  as  indorser,  an  allegation  that 
she  had  a  separate  estate,  and  that,  by  indorsing  the  note  as  alleged^ 
she  intended  to  and  did  charge  her  separate  estate  with  the  pay- 
ment thereof,  and  that  the  consideration  of  the  note  went  for  the 
benefit  of  her  separate  estate,  is  sufficient.  , 

Appeal  by  defendant  from  judgment  overruling 
demurrer  to  complaint. 

This  was  an  action  by  Louis  P.  Gfroehrer,  and 
others,  against  Jacob  and  Jennie  Shepard,  to  recover 
the  amount  of  a  promissory  note,  made  by  the  defend- 
ant, Jacob  Shepard,  payable  to  the  order  of  the 
plaintiffs,  and  indorsed  by  the  defendant,  Jennie 
Shepard,  at  the  time  the  note  was  made. 

The  allegation  of  the  complaint  in  respect  to  such 
indorsement  is  as  follows :  ^^  That  at  the  time  of 
making  the  said  note,  the  defendant,  Jennie  Shepard, 
was  a  married  woman,  and  the  wife  of  the  defendant, 
Jacob  Shepard,  and  was  and  is  seized  and  possessed  of 
a  separate  estate ;  and  at  the  time  of  the  making  of 
said  note,  and  for  the  purpose  of  giving  credit  thereto, 
said  defendant,  Jennie  Shei)ard,  indorsed  said  note, 
and  in  and  by  said  indorsement  she  intended  to  and 
did  charge  her  separate  estate  with  the  payment  there- 
of, and  that  the  consideration  of  said  note  went  for  the 
benefit  of  her  said  separate  estate.' 


>> 
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The  defendant,  Jennie  Shepard,  demurred  to  the 
complaint,  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  decision 
was  for  the  plalntiflfs,  overruling  the  demurrer  of  said 
defendant.  The  defendant,  Jennie  Shepard,  appealed 
from  the  order  overruling  demurrer  and  the  judgment 
entered  thereon. 

TT.  L.  Fowler^  for  appellant. — ^I.  An  indorser  of  a 
note  payable  to  the  order  of  another,  is  presumed  to 
have  intended  to  become  liable,  as  second  indorser, 
and  is  not  liable  upon  the  note  to  the  payee,  who  is 
supposed  to  be  the  tirst  indorser  (Herrick  7).  Carman, 
12  Johns.  159;  TiUman  v.  Wheeler,  17  Id.  326; 
Moore  v.  Cross,  19  N.  T.  227 ;  Bacon  v.  Bumham,  37 
Id.  614 ;  Lester  t>.  Palae,  39  Barb.  616 ;  Phelps  v. 
Vischer,  60  N.  T.  69 ;  Coulter  v.  Richmond,  69  Id. 
478). 

II.  Plaintiflfs  can  not  recover  unless  proof,  aside 
from  the  note,  be  given  that  the  defendant  indorsed 
the  note  for  the  purpose  of  giving  the  maker  credit 
with  the  i)ayees,  or  for  the  purpose  of  becoming  surety 
to  the  payees  for  the  maker.  As  between  the  payees 
and  indorser  there  must  be  a  privity  of  contract 
(Woodruff  ^.  Leonard,  1  Huny  632,  and  cases  cited 
above). 

William  B.  Hurd^  Jr.  {Fisher  &  Semler^  attorneys), 
for  respondent. — I.  No  answer  is  interposed  ;  the 
judgment  is  therefore  not  appealable  (Flake  v.  Van 
Wagenen,  64  J}f.  T.  25  ;  Innes  v.  Purcell,  68  Id.  388). 

II.  The  allegation  "  for  the  purpose  of  giving  credit 
thereto,"  is  sufficient  to  charge  the  defendant  as  a 
surety,  and  to  justify  parol  evidence  (Smith  v.  Smith, 
87  If.  T.  Super.  Ct.  [6  J.  &  S:\  203  ;  Moore  ^.  Cross, 
19  N.  r.  227 ;  Coulter  7i.  Richmond,  69  Id.  478). 

ni.  The  allegations  as  to  coverture,  charging 
separate  estate,  and  the  consideration  are  sufficient 
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(Yale  V.  Dederer,  18  iV.  T.  265 ;  Manhat.  Brass  Mannf. 
Ck).  V.  Thompson,  68  Id.  80). 

By  the  Court. — Reynolds,  J. — ^The  apx)ellaiit  is 
right  in  the  position,  that  as  a  general  role  the  in- 
dorser  of  a  note  payable  to  the  order  of  another,  is 
presumed  to  have  intended  to  become  liable  as  second 
indorser,  and  is  not  liable  upon  the  note  to  the  payee, 
who  is  supposed  to  be  the  first  indorser.  But  this 
presumption  may  be  rebutted  by  showing  that  the 
indorsement  was  made  to  give  the  maker  credit  with 
the  payee ;  in  which  case  the  i)arty  so  making  it  be- 
came liable  as  first  indorser  (Coulter  v.  Richmond,  60 
If.  T.  478). 

That  is  what  is  substantially  alleged  in  the  com- 
plaint in  this  action.  It  is  stated  that  the  defendant, 
Jennie  Shepard,  at  the  time  of  the  making  of  the  note, 
indorsed  the  same  /or  the  purpose  of  giving  credit 
thereto^  and  that  said  note  was  delivered  so  indorsed 
to  the  plaintiffs.  In  such  connection,  the  allegation 
that  the  indorsement  was  for  the  purpose  of  giving 
credit  to  the  note,  must  mean  that  it  was  to  give  the 
maker  credit  with  the  payee,  that  is,  she  became  secur- 
ity for  the  maker.  The  case  is  thus  brought  within  a 
line  of  decisions,  one  of  which  is  cited  above. 

The  further  allegations  of  the  complaint  show  the 
consideration  for  the  contract  thus  made  by  said  de- 
fendant, and  that  the  contract  was  made  in  such  form 
as  to  bind  her,  a  married  woman.  It  is  alleged  that 
the  consideration  of  the  note  was  for  the  benefit  of  her 
estate,  and  that  by  the  indorsement  she  charged  her 
separate  estate  with  the  payment  of  the  note.    These 

,  factis,  if  proved,  establish  her  liability  (See  Yale  17. 

I  Dederer,  18  N.  T.  266 ;  22  Id.  460 ;  Owen  v.  Cawley,  86 

^Id.GOQ\  Ballin v.  Dillaye,  37 Id.  86). 
The  judgment  should  be  affirmed. 

MoCuB,  J.,  concnxred. 
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DEAPER  V.  THE  CHASE  MANUPACTDEING 

COMPANY. 

JV.  T.  Supreme  Courts  First  Department;  Special 

Term,  March,  1877. 

Complaint. — ^Plbadiro. 

Where,  in  an  action  by  the  payee  of  a  promissory  note  against  an  in- 
dorser,  it  was  alleged  in  the  complaint,  that  after  the  making  of 
the  note,  it  was  indorsed  by  the  defendant,  and  thereupon  trans- 
ferred for  value  to  the  plaintiff;  ffddy  on  demurrer  to  the  com- 
plaint, that  this  was  not  a  sufficient  ayerment  to  admit  proof  to 
rebut  the  presumption  that  the  payee  was  the  first  indorser,  and 
therefore  not  liable  to  him. 

There  should  have  been  an  allegation  that  the  plaintiff  parted  with 
ralue  upon  credit  of  the  indorsement,  in  order  to  hold  the  defend- 
ant liable.* 

Demurrer  to  complaint. 

This  action  was  brought  by  Albert  Drai)er  against 
The  Chase  Manufacturing  Company  as  indorser  of  a 
promissory  note. 

The  complaint,  after  alleging  the  incorporation  of 
the  defendants,  alleged  that  on  the  10th  day  of  August, 
1876,  at  the  city  of  New  York,  the  defendant,  Frank 
W.  Allen,  made  a  certain  promissory  note  in  writing 
bearing  date  on  that  day,  and  thereby  for  value  received 
promised  to  pay  the  plaintiff  or  order  the  sum  of  two 
hundred  and  fifty  dollars,  and  the  defendant  The  Chase 
Manufacturing  Co.,  afterwards  indorsed  the  said  prom- 
issory note,  and  the  same  was  thereupon  for  value  re- 
ceived transferred  to  said  plaintiff,  who  was  the  lawful 
own^  and  holder  thereof. 


*  Compare  the  two  preceding  oaiei. 
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The  complaint  contained  proper  allegations  of  pro- 
test and  notice  of  non-payment. 

The  defendant  demurred  to  this  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  defendant  claimed  that  the 
plaintiff  being  the  payee  of  the  note,  the  complaint 
contained  no  sufficient  allegation  to  admit  of  proof  to 
overcome  the  presumption  that  The  Chase  Manufactur- 
ing Co.  intended  by  their  indorsement  only  to  become 
liable  as  second  indorser,  and  so  not  liable  to  the  payee. 

S.   W.  Sblcojriby  for  demurrer. 

T.  C.  Cronin^  opposed. 

Van  Brunt,  J. — [After  stating  the  facts.] — ^It  is 
the  well  settled  rule  in  this  State  that  in  order  to  over- 
come such  presumption,  the  payee  must  show  that 
the  note  was  thus  indorsed  to  give  credit  to  the  note 
with  the  payee,  and  that  the  payee  has  parted  with 
value  upon  the  credit  of  such  indorsement  (Herrick  v. 
Carman,  12  Johns.  160 ;  Nelson  v.  Dubois,  13  Id. 
175  ;  CampbeU  v.  Butler,  14  Id.  349  ;  Hall  v. 
Newcomb,  7  HUl,  416  ;  Moore  7).  Cross,  19  N.  T.  227; 
Bacon  v.  Bumham,  37  Id.  614 ;  Phelps  v.  Vischer, 
60  Id.  69  ;  Coulter  v.  Richmond,  59  Id.  478). 

It  is  as  well  settled  that  the  complaint  must  allege 
every  fact  which  it  is  necessary  the  plaintiff  should 
prove  in  order  to  recover  (Kelsey  v.  Western,  2  N.  T. 
506 ;  Conkling  v.  Gandall,  1  Abb.  CL  App.  Dec.  423). 

The  allegation  in  the  complaint  that  the  Chase  Man- 
ufacturing Co.  afterwards  indorsed  the  said  promissory 
note,  and  that  the  same  was  thereupon  for  value  re- 
ceived transferred  to  the  plaintiff,  it  seems  to  me  is 
wholly  insufficient  to  admit  of  proof  to  rebut  the  pre- 
sumption above  referred  to.  There  is  no  allegation  that 
the  company  indorsed  the  note  to  give  credit  to  it  with 
the  i>ayee,  nor  that  the  payee  parted  with  anything 
wpotL  the  credit  of  such  indorsement.    The  allegations 
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contained  in  the  complaint  that  the  note  was,  after  in- 
dorsement, for  value  received,  transferred  to  the  plain- 
tiff, contain  no  allegation  that  that  value  was  parted 
with  upon  credit  of  the  indorsement,  which  allegation 
is  essential  to  a  recovery. 

The  demurrer  must  be  sustained,  with  leave  to  the 
plaintiff  to  amend  upon  payment  of  costs. 


BRUCE  V.  KELLY. 
CfUy  Court  of  BrooTclyn;  Oeneral  Term^  January j, 

isn. 

Pboximobt  Notes. — Gbubral  Rblba«b. — Tbndbb. — Yalttablb 

considebation. 

The  parties  to  litigation  agreed  on  a  settlement  by  which  defendants 

*  were  to  pay  a  sum  in  installments  by  notes  payable  at  future  dates, 
and  when  certain  specified  notes  should  have  been  paid,  plaintiffs 
were  to  discontinue  one  action,  and  to  give  defendants  general 
releases,  which  releases,  however,  were  not  to  become  operative 
imtil  all  of  the  notes  should  be  paid,  and  thereupon  plaintiff  should 
discontinue  the  other  action. 

SkUd,  that  plaintiff^s  failure  to  give  the  releases,  after  the  speci- 
fied notes  had  been  paid,  was  a  defense  in  an  action  on  one  of  the 
remaining  notes. 

Tender  of  the  release  at  the  trial  is  not  enough;  nor  can  the  court 
give  judgment  on  the  release  being  executed  and  exhibited  after 
triaL 

Hie  holder  of  commercial  paper,  who  has  received  it  for  any  ante- 
cedent debt,  either  as  a  security  for  payment  or  as  a  nominal  pa^ 
ment,  without  parting  with  any  security,  property,  or  other  thing 
of  legal  value,  or  giving  any  new  consideration,  is  not  a  holder  for 
any  vadiiable  consideration. 

Appeal  by  defendant  from  a  judgment. 

John  M.  Bruce  sued  Joseph  Kelly  on  a  promissory 

Vol.  IL— « 
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note.  It  appeared  that  defendant  and  others  had  been 
efendants  in  two  former  actions  in  the  supreme  and 
New  York  superidr  courts  respectively,  and  that  i)end- 
ing  those  actions  the  parties  thereto  entered  into  a 
compromise  embodied  in  the  following  agreement : 

[Title  of  cause.]  "Memorandum  of  an  agreement 
of  settlement  of  the  various  matters  and  claims  in- 
volved in  the  above  action.    [Defendant's  Exhibit  2.] 

"It  is  hereby  agreed  by  and  between  the  above 
plaintiffs  and  defendants,  that  the  defendants  will  de- 
liver up  to  the  plaintiffs  possession  of  the  house 
[designating  it],  and  consent  that  certain  deeds  hereto- 
fore executed,  reconveying  the  title  to  said  premises  to 
the  plaintiffs,  shall  be  at  once  delivered  to  the  plaintiffs, 
and  will  procure  to  be  delivered  to  the  plaintiffs  a  satis- 
faction-piece of  a  certain  mortgage  for  $5, 000  now  on  said 
premises,  and  pay  to  the  plaintiffs  the  sum  of  six  thou- 
sand dollars,  as  follows :  Five  hundred  dollars  this  date, 
Fifteen  hundred  dollars  by  a  note  payable  in  ten  days, 
One  thousand  dollars  by  a  note  payable  on  the  first 
day  of  November,  1875,  One  thousand  dollars  by  a  note 
payable  in  four  months,  and  One  thousand  dollars  by 
a  note  payable  in  five  months.  One  thousand  dollars  by 
a  note  payable  in  six  months ;  said  last  three  notes  to 
bear  interest  from  date.  And  it  is  further  agreed  that 
when  the  sum  of  three  thousand  dollars  is  paid  as 
aforesaid,  then  said  suit  in  the  superior  court  to  be  at 
once  discontinued  and  the  decree  to  be  modified,  so  as 
to  cover  only  possession  and  title  to  the  premises,  and 
each  of  the  plaintiffs  shall  also  at  that  time  execute 
and  deliver  to  the  defendants  a  release  under  seal,  duly 
acknowledged,  releasing  each  and  every  one  of  the  de- 
fendants in  both  of  said  actions  from  all  claim  and 
demand  of  every  kind  and  nature,  for  or  on  account  or 
by  reason  of  the  various  matters,  acts,  and  transactions 
set  forth  and  alleged  in  the  complaint  in  said  action, 
or  in  either  of  them,  whicl).  releases,  however,  shall  not 
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become  operaiiye  in  fetvor  of  the  defendants  until  all  of 
said  notes  are  paid,  when  said  releases  shall  become 
valid  and  binding,  and  when  all  of  said  notes  are  paid, 
then  said  action  in  the  supreme  coiirt  shall  be  discon- 
tinued without  costs  to  either  party,  and  that  no  suit 
is  to  be  brought  on  the  undertaking  given  by  the  plain- 
tiffs in  the  supreme  court  suit,  or  against  the  plaintiffs 
for  damages  in  the  premises." 

Four  thousand  dollars  were  paid  pursuant  to  the 
agreement,  and  the  superior  court  suit  was  discon- 
tinued. 

Defendant,  KeUy,  gave  the  notes.  James  J.  A. 
Bruce,  who  was  one  of  the  plaintiffs  in  the  former 
actions,  as  trustee  for  another  plaintiff,  transferred  the 
note  in  suit,  which  was  for  the  fifth  $1,000,  before 
maturity,  to  John  M.  Bruce,  the  present  plaintiff,  on 
account  of  an  indebtedness  which  James  owed  John. 
Kelley  called  on  the  plaintiff  at  or  immediately  after 
the  maturity  of  the  note,  and  said  he  had  no  objections 
to  paying  it  when  the  releases  were  given,  and  plaintifC 
told  him  he  had  no  releases  to  give  :  one  of  the  parties 
had  died,  and  they  could  not  give  a  release.  Defend- 
ant refused  to  pay  the  note  because  the  releases  were 
not  given. 

The  court  directed  that  a  verdict  be  rendered  for 
plaintiff,  but  that  judgment  should  not  be  entered  tiU 
the  release  should  be  exhibited  to  the  court ;  and  such 
release  was  accordingly  executed  and  acknowledged, 
but  the  record  did  not  show  that  it  was  exhibited  to 
the  court.  Judgment  was  thereupon  entered  for 
plaintiff.    Defendant  appealed. 

William  H.  Hollis  {Joseph  AspinwaU),  for  appel- 
lant :— Cited  Benton  v.  Martin,  62  iT.  T.  670 ;  Bookr 
staver  v.  Jayne,  60  Id.  146 ;  Sawyer  v.  Chambers,  44 
Barb.  42 ;  Petry  v.  Christy,  19  Johns.  63  ;  Wienholt 
V.  Spitta,  8  Campb.  376 ;  Lasher  v.  Williamson,  66  If\ 
T.619). 
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Edward  M.  Shepard^  for  respondent : — Cited  Pwt- 
s<ms  Notes  &  Bills,  2nd  ed.  196,  200,  203,  211,  221 ; 
Russell  v.  Cook,  3  HiU,  504 ;  Spiller  v.  Westlake,  2 
Bam.  &  Adol.  15fi^  Tiask  v.  Vinson,  20  Pick.  105; 
Preligh  n.  Piatt,  5  Cow.  494 ;  Swift  ^.  Tyson,  16  Pet.  1 ; 
Day  7>.  Saunders,  1  Ahh.  Ct.  App.  Dec.  496 ;  Youngs 
«,  I^Be,  12  N.  T.  551 ;  Williams  «.  Little,  11  N.  H.  66. 

Reynolds,  J. — ^The  agreement  designated  in  the 
case  as  defendant's  Exhibit  No.  2,  and  the  five  notes 
therein  provided  for  (of  which  the  note  in  suit  is  one), 
were  all  executed  together,  or,  at  all  events,  were  part 
of  one  scheme,  and  constituted  one  entire  contract. 
The  notes  were  executed  by  Kelly  on  behalf  of  himself 
and  his  co-defendants  in  the  actions  named  in  said 
agreement,  and  were  accepted  by  the  plaintiffs  in  said 
actions  as  the  notes  called  for  by  said  agreement.  It 
was  provided  that  when  $3,000  should  be  paid,  as 
specified  in  the  paper,  Exhibit  No.  2,  the  plaintiffs  in 
tiiiose  actions  should  execute  and  deliver  to  the  defend- 
ants a  certain  release.  In  l^t,  $4,000  were  paid,  to 
wit :  the  sum  of  $500  in  cash  on  the  execution  of  the 
agreement,  and  the  first  three  notes ;  but  the  plaintiffis 
never  delivered  to  the  defendants  the  release  called  for 
by  the  contract.  The  defendants  had  proceeded,  by 
successive  steps,  in  the  execution  of  the  contract  on 
their  part,  till  it  became  the  duty  of  the  plaintiffs  on 
their  side  to  do  certain  things,  among  which  was  the 
execution  and  delivery,  or  tender,  of  the  release.  This 
they  failed  to  do,  and  thus  broke  the  contract.  While 
they  are  thus  in  default  they  can  not  call  upon  the 
defendants  to  go  on  with  the  further  execution  of  the 
contract  on  their  part.  The  parties  agreed  that  the 
,. delivery  of  the  release  should  precede  the  payment  of 
tiaie  last  $3,000.  The  agreement  was  perfectly  legal, 
and  as  the  x^irties  have  chosen  to  make  it,  we  can  not 
change  it^  nor  modify  tiie  obligations  that  grow  out  of 
it    The  defendant  never  undertook  to  pay  the  $1>0(X) 
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covered  by  the  note  in  suit  (the  fourth  of  the  series), 
till  the  defendants  in  the  former  suits  were  put  in 
possession  of  the  release.  The  condition  which  the 
court  attempted  to  impose  upon  the  entry  of  judgment, 
did  not  meet  the  difficulty. 

Whether  the  release  was  ever  exhibited  to  the  courts 
or  delivered  to  defendant,  does  not  apx)ear,  and  it  is 
immaterial  in  this  case  whether  it  was  or  not.  It  is 
sufficient  to  say,  that  the  defendant  had  not  become 
liable,  according  to  the  terms  of  the  contract,  when  the 
action  was  commenced. 

It  remains  only  to  be  considered  whether  the 
plaintiff  became  a  bona  fide  holder  of  the  note  for 
value,  so  as  to  cut  off  the  defense.  According  to  the 
plaintiff's  testimony,  the  notes  were  passed  to  him  by 
James  J.  A.  Bruce  as  part  payment  on  account  of 
moneys  previously  loaned.  No  security  was  given  up, 
nor  did  the  plaintiff  surrender  any  right  of  action 
against  his  debtor.  It  does  not  appear  how  James 
Bruce  acquired  title,  individually,  to  the  note;  but, 
conceding  that  he  had  such  title,  and  could  transfer 
the  note  to  this  plaintiff,  he  was  one  of  the  plaintiffs  in 
the  actions  above  named,  as  trustee,  and  was  a  party 
to  the  contract  of  which  the  note  formed  a  part,  and 
therefore  held  it  subject  to  the  defense  above  pointed 
out,  and  as  the  plaintiff  did  not  part  with  value,  he 
took  the  note  subject  to  the  defense  which  affected  it 
before  the  transfer  to  him. 

The  rule  which  seems  to  be  supported  by  the  con- 
sent of  authorities,  is  thus  stated  by  Abbott,  in  his 
new  Digest:  **The  holder  of  commercial  paper,  who 
has  received  it  for  any  antecedent  debt,  either  as  a 
security  for  payment,  or  as  a  nominal  payment,  with- 
out i)arting  with  any  security,  property,  or  other  thing 
of  legal  value,  or  giving  any  new  consideration,  is  not 
a  holder  for  any  valuable  consideration." 

In  Tomer  t>*  Treadway  (53  N.  Y.  660),  the  court  el 
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appeals  held,  that  where  a  note  was  passed  in  payment 
of  a  precedent  debt,  befor6  maturity,  the  person  so 
receiving  it  "was  not  a  bona  fide  holder  within  the 
uniform  decisions  from  Coddington  t?.  Bay  (20  Johns. 
637)  and  Weaver  v.  Barden  (49  N.  T.  286),  and  that 
the  note  was  therefore  subject,  in  his  hands,  to  any 
legal  or  equitable  defense  which  existed  against  it  in 
the  hands  of  the  payee." 

It  follows,  from  these  views,  that  a  verdict  should 
have  been  directed  for  the  defendant,  instead  of  the 
plaintiff. 

Judgment  reversed,  and  new  trial  granted,  with 
oosts  of  appeal  to  the  appellant  to  abide  the  event. 

McCuE,  J.,  concurred. 


PEOPLE  ex  rel.  TROY  UNION  R.  R.  COMPANY 

7).  ASSESSORS  OP  TROY. 
•  • 

N.    Y.  Supreme  Courty   Third  Department ;    Troy 

Special  Term^  February y  1877. 

ABBBBSMlEirr. — ^RAHiBOAD  COMPAlTr. 

ABsessors  or  commissioners  determining  the  assessment  to  be  laid  on 
the  land  of  adjoining  owners  for  benefit  by  a  local  improvement, 
cannot  take  into  consideration  the  fact  that  structures  on  the  land 
of  owners  assessed, — t,  ^.,  the  embankment  of  a  railroad  company, 
— even  if  wrongfully  erected,  enhance  the  expense  of  the  improTe- 
ment.* 

If  they  increase  the  assessment  in  consequence  of  considering  such 
facts,  the  assessment  may  be  set  aside  on  wrtvorain. 

Certiorari  to  review  an  assessment. 

*  Compare  K.  T.  &  Harlem  R.  R.  Co.  «.  Trustees  of  Morrisanim,  7 
JSuii,  652,  where  it  was  held  that  the  road-bed  of  a  railroad  cannot  be 
for  benefit,  for  laying  oat  a  street  across  it. 
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This  proceeding  was  brought  to  review  the  correct- 
ness of  an  assessment  by  the  local  assessors  of  the  city 
of  Troy,  of  the  property  of  the  Troy  Union  Railroad 
Company,  for  a  local  improvement. 

The  local  assessors  in  their  return  stated  as  follows : 
"  That  in  making  the  excavation  required  for  the  track 
of  the  relator's  said  railroad  along  the  line  of  the  con- 
templated improvement,  such  excavation  left  the  lands 
immediately  east  of  the  east  line  of  their  said  lands 
very  steep  and  high,  and  in  many  places  nearly  per- 
pendicular. That  the  contemplated  wall  will  not  only 
protect  the  lands  occupied  by  the  said  railroad  company 
from  being  flooded,  but  will  also  protect  said  railroad 
property  against  other  injuries  resulting  to  it  from  the 
formation  of  the  adjacent  lands,  as  left  by  the  relator 
in  constructing  their  said  railroad,  and  that  was  also 
considered  by  the  said  respondents  in  making  said  ap- 
portionment and  assessment ;  that  the  excavation 
made  by  the  relator  in  constructing  their  railroad,  in 
many  places  extends  into  the  public  alley  between 
Eighth  street  and»  the  Union  railroad  from  Hutton  to 
Jacob  streets,  and  much  of  the  filling  and  wall  required 
for  said  improvement  became  necessary  in  consequence 
of  the  excavation  made  by  the  relator  in  so  construct- 
ing its  said  railroad,  and  that  fact  was  also  taken  into 
consideration  by  the  local  assessors  in  making  said  ap- 
portionment and  assessment." 

Section  16  of  title  40  of  the  city  charter  pro- 
vides as  follows  :  "  Whenever  any  improvement  shall 
be  ordered  by  the  common  council,  contemplated  in  the 
foregoing  provisions,  except  the  opening  or  widening 
of  streets,  alleys  and  avenues,  the  expense  of  such  im- 
provement shall  within  fifteen  days  thereafter  be  appor- 
tioned and  charged  upon  the  property  and  persons  and 
corporations  benefited  thereby,  &c."  * 

«  2  X.  1870,  p.  1394,  c.  598,  tit.  4,  $  16,  as  amended  by  1  L.  1879^ 
p.  818,  c.  129. 
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John  n.  Peck  and  EseJc  CoweUj  for  relator. 
JR.  A.  ParmeTiterj  city  attorney,  opposed. 

Ingalls,  J. — Section  16  of  the  charter  applies  to  the 
improvement  in  question.  The  assessment  is  to  be 
made  upon  the  property  benefited.  In  what  ratio? 
Obviously  in  proportion  to  the  benefit  derived  there- 
from. This  inference  receives  confirmation  by  refer- 
ence to  section  9  of  the  same  title,  where  the  following  lan- 
guage is  employed  :  "  upon  the  lands  or  premises  ben- 
efited or  intended  to  be  benefited  by  the  improvement 
within  the  district  of  assessment,  in  proportion  to  the 
benefit  derived  by  such  lands  and  premises  respectively 
thereby."  The  local  assessors  derive  all  their  powers 
from  the  charter,  and  take  no  authority  by  implica- 
tion. They  are  to  apportion  and  charge  the  expense 
upon  the  property  benefited.  And  their  judgment  is 
only  to  be  exercised  in  determining  the  extent  to  which 
the  proi)erty  is  benefited ;  beyond  that,  their  work  is 
merely  mathematical. 

It  seems  that  in  forming  their  judgment  they  are  to 
regard  the  proi)erty  in  the  condition  in  which  they 
find  it.  From  the  report  of  the  assessors  I  am  unable 
to  avoid  the  conclusion  that  they  exceeded  their  au- 
thority and  adopted  an  erroneous  basis  of  apportion- 
ment and  assessment,  by  taking  into  account  the  as- 
sumed or  ascertained  fact  that  the  railroad  company  in 
constructing  its  railroad  excavated  into  the  public  al- 
ley, and  that,  in  consequence  of  such  excavation,  wall 
and  filling  are  required  which  otherwise  would  not  be 
necessary,  or  would  not  be  so  to  the  same  extent.  It  is 
quite  possible  that  the  expense  of  the  entire  improve- 
ment may  be  increased  by  such  act  of  the  relator.  Yet 
I  fail  to  perceive  whence  the  assessors  acquire  the  au- 
thority to  investigate  and  determine  the  question  as  to 
the  propriety  and  effect  of  such  excavation,  and  to  al- 
low that  element  to  enter  into  their  determination, 
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thereby  increasing  the  assessment  npon  the  premises  of 
the  relator.  The  railroad  company  may  have  i)erf  ormed 
aa  xinlawf ol  act  rendering  it  liable  to  some  i>arty  in  a 
proper  action,  but  these  assessors  had,  in  my  jud^ent, 
no  authority  to  investigate  and  determine  that  questioi; 
in  this  proceeding.  The  return  shows  that  this  matter 
was  considered  by  the  assessors  in  fixing  the  amount  of 
the  assessment  upon  the  premises  of  the  relator.  How 
&r  that  consideration  affected  their  judgment  we  are 
unable  accurately  to  determine ;  but  regarding  the 
amount  of  such  assessment,  compared  with  that  of 
others,  for  the  same  improvement,  I  think  the  inference 
is  justifiable  that  this  element  must  have  greatly  influ- 
enced their  minds  in  determining  this  question. 

The  provision  of  the  charter  to  which  we  have  re- 
ferred did  not  authorize  the  assessors  to  charge  the 
premises  of  the  relator  in  proportion  to  the  expense  to 
be  incurred  in  making  such  improvement  within  or 
along  the  limits  of  the  relator's  premises,  but  "in  pro- 
portion to  the  benefit  derived  by  such  lands  or  premi- 
ses." It  not  unfrequently  occurs  that  in  prosecuting 
an  entire  work  of  this  nature  some  locality  presents, 
within  a  very  limited  space,  compared  with  the  extent 
of  the  improvement,  obstacles  which  require  a  very 
large  expenditure  to  remove  or  overcome,  and  quite  out 
of  proportion  to  the  expense  of  the  entire  work.  Yet 
such  expense  is  not  to  be  charged  upon  the  particular 
section,  but  is  to  be  extended  over  the  entire  district  of 
assessment.  Whether  such  extraordinary  expense  is 
the  result  of  a  natural  or  artificial  obstruction,  or 
whether  its  existence  is  attributable  to  the  wrongful 
act  of  the  owner  of  the  premises,  the  assessors  are  not 
authorized  to  adjust  in  such  proceedings.  The  relator 
insists  that  it  only  possesses  the  right  to  use  the  prem- 
ises in  question  for  a  particular  purpose,  and  when 
that  use  ceases  the  land  reverts,  and  that  the  charge  is 
obviously  greatly  disproportionate  to  any  benefit  to  be 
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derived  from  the  improvement,  and  that  it  is  to  be  in- 
ferred that  the  assessors  assumed  in  making  the  appor- 
tionment that  the  relator  owned  the  said  land  in  fee.* 

It  is  possible  that  the  assessors  may  have  misappre- 
hended this  question  of  tide  in  making  the  assessment. 
I,  however,  abstain  from  considering  that  question, 
having  arrived  at  the  conclusion  that  the  apportion- 
ment is  erroneous,  for  the  reason  above  discussed. 

The  apportionment  must  be  vacated. 


HERMAN  V.  LYONS. 


ir,   T.  Supreme  Courts  First  Department ;  Oeneral 

Term^  March^  1877. 

Costs. — Offeb  of  JuixayBNT. 

An  offer  by  defendant  to  aUow  a  judgment  to  be  taken  against  him, 
made  within  ten  days  before  the  cause  is  reached  in  its  regular 
order  on  the  calendar,  can  be  treated  as  a  nullity  by  the  plaintiff, 
and  he  can  proceed  with  his  action,  and  fuU  costs  will  be  allowed, 
as  if  no  offer  had  been  made. 

A  defendant  cannot  prevent  plaintiff  from  recovering  costs  of  trial, 
by  serving  an  offer,  within  ten  days  before  trial,  to  allow  judg- 
ment for  the  full  amount  claimed,  with  costs. 

Appeal  by  defendant  from  an  order  confirming  ad- 
justment of  costs. 

This  action  was  brought  by  Abraham  S.  Herman 
against  Herman  Lyons. 

The  cause  was  on  the  general  calendar,  and  noticed 
for  trial  for  the  February  term,  and  on  motion  it  was 
placed  on  the  special  circuit  calendar.  On  February 
8,  plaintiflPs  attorney  received  by  mail  from  defend- 
ant's attorney  an  offer  of  defendant,  dated  February 

*  Compare  People  ex  rd.  Hewlett  v.  Mayor,  &c.,  of  Syracuse,  68 
iV.  r.  291,  rev'g  2  Hun,  438;  8.  C,  S  ffup'm.  Ct.  {T.  A  0.)  61. 
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7y  to  allow  judgnlent  to  be  taken  against  Mm  for  a 
specified  snm,  viz.,  the  amount  claimed  in  the  com- 
plaint, with  costs. 

On  the  next  day  after  the  receipt  of  the  oflfer,  the 
trial  came  on  regularly ;  the  cause  was  regularly  called 
in  its  order ;  and  no  one  appearing  for  defendant,  an 
inquest  was  taken  by  plaintiffs  attorney,  and  a  ver- 
dict rendered  for  the  plaintiff  for  the  same  amount  as 
offered.  Plaintiff  then  had  his  costs  taxed,  including 
costs  of  trial,  and  defendant  thereupon  moved  to  strike 
out  the  costs  of  trial  which  were  incurred  after  the  offer. 

Davis,  P.  J.,  denied  the  motion,  holding  that  the 
"  adjustment  was  correct.  The  trial  came  on  regularly 
in  less  than  ten  days  after  service  of  the  offer.  Plain- 
tiff was  not  to  be  deprived  of  his  trial  and  costs  thereof 
by  reason  of  the  offer  in  the  manner  and  at  the  time  it 
was  done  in  this  case." 

"  Adjustment  affirmed,  with  $10  costs." 

Prom  the  order  entered  defendant  appealed. 

William  Riley ^  for  appellant. 

SiTTum  H.  Stern^  for  respondent,  to  show  that  an  of- 
fer of  judgment,  to  be  effectual,  should  be  served  more 
than  ten  days  before  the  trial,  cited :  Pomeroy  v.  Hu- 
lin,  7  How.  Pr.  161 ;  Walker  v.  Johnson,  8  Id.  240 ; 
CodCj  %  386,  note;  WdiPs  Annotated  Code^  733). 

The  Court  held  as  stated  in  the  head-note. 

Order  affirmed,  with  costs  and  disbursements. 


FLOOD  V.  MOORE. 

N.  Y.  Supreme  Court,  Third  DepartmcTvt;  Special 

Term,  February,  1877. 

Costs. — ^Dxsbxtbseboekts. 
The  expense  of  a  copy  of  the  stenographer's  minutes  of  a  former  trial, 
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obtained  for  use  on  a  second  trial  of  the  same  action,  is  taxable  as 
a  disbursement  as  part  of  the  costs  of  the  prevailing  party. 

Motion  by  plaintiff  for  adjustment  of  costs. 

This  was  an  action  by  Catharine  Flood,  as  adminis* 
tiatrix,  against  David  Moore. 

On  the  first  trial  of  the  action  the  jury  did  not 
agree.  The  attorneys  for  plaintiff  procured  from  the 
stenographer  a  copy  of  his  minutes  of  the  evidence  to 
use  on  the  second  trial,  and  it  was  so  used ;  and  the 
attorneys  showed  by  affidavit  that  it  was  procured  in 
good  faith  for  that  purpose. 

On  the  second  trial,  the  plaintiff  recovered  judgment, 
and  the  charge  paid  the  stenographer  was  included  in 
the  plaintiff's  costs.  This  item  was  disallowed  on  the 
adjustment  of  costs  by  the  clerk,  and  the  plaintiff 
appealed. 

Amdsa  J.  ParJcer^  Jr.^  for  motion. 

OrenviUe  Tremaiiij  opposed. 

Westbbook,  J. — I  was  at  first  inclined  to  hold  that 
the  copy  notes  should  not  be  allowed  as  a  disburse- 
ment. On  further  refiection,  however,  I  think  they 
should  be  allowed.  Suppose  witnesses  had  been  sub- 
poenaed to  prove  what  certain  other  witnesses  swore  to 
on  a  former  trial,  and  the  attorney  on  taxation  testified 
that  they  were  subpoenaed  in  good  Mth  because  he 
believed  they  might  be  necessary,  would  they  not  have 
been  allowed  f  This  motion  turns  on  the  same  ground. 

In  anticipation  of  what  might  occur  on  a  second  trial, 
the  notes  were  procured.  The  attorney  testifies  to  the 
good  faith  of  the  procurement,  and  I  think  the  dis- 
bursement is  fairly  within  the  letter  of  the  Code. 

No  costs  on  motion. 
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RICHARDS  V.  RICHARDS. 

If.  T.  Supreme  Courts  First  Department;  Chamber  By 

November^  1876. 

PAATmOK. — ^RsflEBSE^B   FeBS  AND  CbMHISSIOire. 

A  referee  appointed  to  sell  land  decreed  to  be  partitioned,  is  entitled 
to  receive  the  same  commissions  on  the  price  received  for  the  land 
sold,  as  an  executor  would  be.* 

Motion  to  confirm  report  of  referee  api)ointed  to  as- 
certain the  fees  of  a  referee  appointed  to  sell  land  de- 
creed to  be  partitioned. 

This  action  was  bronght  by  Robert  G.  Richards, 
against  Pierre  T.  C.  Richards  and  others,  for  the  parti- 
tion of  certain  real  estate  in  the  city  of  New  York,  con- 
sisting of  two  honses  and  lots. 

By  the  final  decree  for  partition,  Bradbnry  C.  Chet- 
wood,  Esq.,  was  api>ointed  referee  to  sell.  He  accord- 
iogly  sold  the  property  in  February,  1875,  and  obtained 
for  one  honse  and  lot  $11,600,  and  for  the  other  $9,000. 
The  deed  was  to  be  given  on  March  13,  1876,  and  was 
tendered  to  the  purchaser  on  that  day,  but  owing  to 
some  other  litigation  between  the  i>arties,  the  day  for 
closing  the  title  was  adjourned  several  times  until 
April  26,  when,  the  parties  having  attended  for  that 
purpose,  the  referee  demanded  his  fees,  which  were  re- 
fused on  the  ground  that  they  were  too  large.  The 
referee  then  gave  notice  of  an  application  to  have  his 
fees  taxed  at  $606.  Upon  the  hearing  of  the  motion 
for  that  purpose,  George  W.  Wingate,  Esq.,  was  ap- 
XX)inted  a  referee  to  ascertain  the  amount  due.  On  No- 
vember 9,  1875,  he  made  the  following  report : 

The  question  in  this  case  is  whether  there  is  any 

^Followed  in  tin  next  caea 
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statute  fixing  the  fees  of  referees  in  partition,  and  if  so, 
at  what  rate  the  same  should  be  computed.  Chapter 
669,  Laws  1869,  vol.  2,  p.  1377,  was  passed  for  the  pur- 
j)ose  of  settling  questions  of  this  description. 

It  is  entitled  ^'  An  act  in  relation  to  the  fees  of  the 
sheriff  of  the  city  and  county  of  New  York,  and  to  the 
fees  of  referees  in  sales  in  partition  cases,"  and  enacts : 

1.  That  all  sales  in  New  York  under  judgments  or 
decrees,  except  incases  of  i)artition,  &c.,  shall  be  made 
solely  by  the  sheriff. 

2.  In  cases  of  sales  on  foreclosure  the  sheriff  shall 
receive  the  following  fees : 

For  receiving  order  and  posting  notice  of 

sale, $10 

For  attending  sale, 10 

Drawing  each  deed, 5 

Adjourning  sale  (3  times),        ...        8 

Report  of  sale, 5 

Paying  over  surplus,        ....        3 
besides  disbursements. 

3.  That  commitments  by  i)olice  justices  should  be 
directed  to  the  sheriff. 

4.  That  in  case  of  sales  in  actions  in  partition  by 
referees,  they  shall  receive  the  same  fees  and  disburse- 
ments as  are  allowed  by  section  2,  to  the  sheriff,  and  in 
addition  a  commission  on  all  moneys  received  and  paid 
out  by  them  at  the  same  rate  as  executors,  such  commis- 
sion not  to  exceed  $500. 

This  act  was  held  unconstitutional,  upon  the  ground 
that  the  two  subjects  of  the  fees  of  sheriff  and  of  ref- 
erees^ provided  for  in  sections  2  and  4,  were  alone  re- 
ferred to  in  the  title ;  the  subjects  of  the  exclusive  power 
'  of  the  sheriff  to  make  sales,  and  of  the  police  justices  to 
\  make  commitments,  not  being  referred  to  therein.   That 
H  the  act  was  a  local  act  embracing  more  than  one  sub- 
ject, and  that  the  exclusive  right  of  the  sheriff  to  sell 
was  not  expressed  in  the  title,  and  that  the  act  was 


ABBOTT'S    NEW    CASES.  95 


Richards  v.  Richards. 


therefore  nnconstitutional,  so  that  a  sale  by  a  referee 
as  valid  (Gaskin  v.  Meek,  42  N.  T.  186,  188). 

By  chapter  192  of  Laws  of  1874,  section  1  of  this 
act  was  amended  so  as  to  read  as  follows : 

"  §  1.  Sales  of  real  estate  hereafter  made  in  the  city 
or  comity  of  New  York,  nnder  the  decree  or  judgment 
of  any  court,  may  be  made  by  the  sheriff  of  said  city 
and  county,  or  by  a  referee  appointed  for  that  purpose, 
by  such  judgment  or  decree ;  but  when  made  by  any 
officer  other  than  the  sheriff j  no  greater  sum  shall  be 
charged  or  allowed  as  fees  than  as  prescribed  in  sec- 
tion two  of  this  act."    And  section  3  was  repealed. 

As  section  4,  prescribing  the  fees  of  referees  in  par- 
tition, was  not  amended,  the  legal  presumption  is  that 
it  was  intended  to  remain  law. 

It  conflicts,  however,  absolutely  with  section  1,  as 
to  the  fees  of  officers  other  than  the  sheriff,  unless  it 
should  be  held  that  they  relate  to  different  subjects. 

And  as  the  legislature  cannot  be  considered  to  have 
intended  a  flat  contradiction  in  the  same  act,  it  is  but 
fair  to  presume  that  section  1  was  intended  to  cover 
sales  by  referees  in  other  than  partition  cases^  which 
would  be  the  same  cases  as  those  where  the  sheriff 
would  sell  (i.  e.j  foreclosures,  &c.). 

This  is  further  demonstrated  from  the  fact  that 
section  1,  as  originally  passed,  did  not  include  partition 
cases ;  and  section  2  refers  only  to  sheriff's  fees  in  fore- 
closures (See  Innes  v.  Purcell,  2  Sup^m.  Ct.[T.&C.]  543). 

The  declaration  by  the  court  of  appeals  that  the 
statute  of  1869  was  unconstitutional  on  account  of 
sections  1  and  3  referring  to  subjects  not  alluded  to  in 
the  title,  did  not  avoid  the  entire  act  (People  ex  reL 
Lee  V.  Supervisors  of  Chautauqua,  43  iT.  T.  10 ;  Town 
of  Fishkill  v.  F.  &  B.  Plank  Road,  Co.,  22  Barb.  643 ; 
People  V.  Lawrence,  36  Id.  190,  191,  affi'd  in  court  of 
appeals,  41  If.  Y.  137 ;  and  see  cases  as  to  tax  levies,  2 
Abb.  N.  T.  Dig.  140). 
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This  is  particularly  the  case,  inasmuch  as  the  provis- 
ion as  to  the  fees  of  referees  in  partition  cases  was  not 
B,locs^biU  a  general  law  applicable  to  the  entire  State. 

The  placing  of  a  general  law  in  a  private  bill  saves 
the  general  law  by  making  the  act  public  (People  ex 
rel.  Lee  ©.  Supervisors  of  Chautauqua,  43  N.  Y.  10; 
People  t>.  McCann,  16  Id.  68,  60 ;  Williams  v.  Peo- 
ple, 24  Id.  405,  406).  This  view  is  in  opposition  to 
that  expressed  by  the  revisers  of  the  new  statutes ;  but 
on  the  other  hand  it  is  sustained  by  Hoffman  on 
Referees^  285. 

I  am  therefore  of  the  opinion  that  the  referee  is 
entitled  to  receive,  in  addition  to  his  disbursements 
(about  which  there  is  no  dispute  before  me),  the  same 
commissions  as  an  executor  on  the  purchase  price, 
$20,600,  viz. 

6  per  cent,  on  $1,000,  ....  $50.00 
21-2  "  ''  9,000,  ....  226.00 
1         "         "10,000,    .        .        .        .    106.00 

$881.00 
Receiving  order  and  posting  notice  of  sale,  10. 00 
Posting  notice  of  re-sale,    .        .        .       10.00 


Attending  sale. 

Drawing  four  deeds  at  $5.00, 

"       report  of  sale, 
Paying  over  surplus,   . 


10.00 

20.00 

5.00 

3.00 


$439.00 
A  motion  was  made  for  a  confirmation  of  this  report. 

E.  Bartletty  for  the  motion. 

A.  Roe  {Roe  <fe  MackliUy  attorneys),  opposed. 

Lawbenoe,  J. — ^After  much  hesitation  I  have  con- 
cluded that  the  referee  is  right  in  his  conclusions.  The 
bill  of  Mr.  Chetwood  will  therefore  be  allowed  as  re- 
I)orted  by  the  referee,  and  he  is  also  entitled  to  the 
referee's  fees. 
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DABY  V.  JACOT. 

If.  T.  Supreme  Court,  Chamber Sj  First  Department ; 

January,  1877. 

Pabtttiok. — ^Refereb'b  Fees  and  Cokbcibsions. 

The  fees  of  a  referee  to  sell  in  partition  cases  are  governed  by  the 
provisions  of  3  L,  1869,  p.  1877,  c.  560,  as  amended  by  X.  1874, 
p.  21^  c.  192. 

lUchards  i?.  Richards  (p.  03  of  this  vol.)  followed. 

Where  fees  on  reference  and  disbursements  for  searches  as  to  title 
were  due  from  the  plaintifiTs  attorney  to  the  referee  subsequently 
appointed  to  sell  in  the  same  partition  suit, — Hdd^  that  on  an  ad- 
justment of  his  fees  and  commissions  for  conducting  the  sale,  his 
tees  on  the  first  reference,  and  the  disbursements  actuaVy  paid 
for  searches,  might  also  be  allowed. 

Motion  for  adjustment  of  the  fees  and  commissions. 
of  a  referee  to  sell  lands  decreed  to  be  partitioned. 

Augustine  W.  Daby  and  Richard  Jacot  were  the^ 
owners  of  three  adjoining  houses  and  lots  in  the  city 
of  New  York,  known  as  Nos.  421,  425,  and  427  West 
Sixteenth  street. 

Susan  Allen  and  Thomas-  Brown  held  mortgages  to* 
the  amount  of  $15,600  on  No.  427. 

In  June,  1875,  Daby  commenced  a  suit  against 
Jacot,  Allen,  Brown,  and  others,  for  the  partition  of 
the  proi)erty.  While  that  suit  was  pending,  and  in 
August,  1875,  the  defendants  Allen  and  Brown  began 
a  foreclosure  of  No.  427,  and  obtained  a  decree  of  fore- 
closure and  sale  in  January,  1876,  before  a  decree  of 
partition.  Before  any  sale  under  the  decree  of  fore- 
closure of  No.  427,  the  plaintiff  in  the  partition  suit 
obtained  a  stay  in  the  foreclosure  proceedings. 

B.  C.  Chetwood,  Esq.,  having  been  appointed  a  ref- 
eree in  the  partition  suit  to  ascertain  the  title  of  the 
plaintifl  and  the  rights,  of  tbfi-  se^reral  parties  therein^ 

Vol.  n.— 7 
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rei)orted  in  favor  of  a  partition  and  sale  of  the  prop- 
erty. He  surrendered  Ms  report  to  the  plaintiff's  at- 
torney without  receiving  payment  of  his  fees  and  dis- 
bursements for  clerk's  and  register's  searches.  Upon 
a  decree  of  partition  and  a  sale,  he  was  appointed  ref- 
eree to  conduct  the  sale.  He  accordingly  advertised 
the  whole  property  for  sale  on  May  12,  1875. 

On  that  day  two  of  the  houses  were  sold — the  sale 
of  the  other.  No.  427,  being  adjourned  by  order  of  the 
court.  It  was  finally  sold  on  June  22,  following,  and 
bid  in  for  $17,000.  "riie  three  houses  together  were  bid 
in  by  the  different  mortgagees  for  $49,450.  Ten  per 
cent,  of  this  amount  was  paid  to  the  referee,  the  bal- 
ance of  the  bids  being  credited  on  their  mortgages. 
Allen  and  Brown,  who  bid  in  No.  427,  paid  $1,700  of 
this. 

The  referee  claimed  that  he  should  be  authorized  to 
retain  out  of  the  $1,700  which  had  been  paid  him  by 
Allen  and  Brown,  who  purchased  only  one  of  the 
houses,  the  sum  of  $346  for  commissions,  as  follows : 

5  per  cent,  on  $1,000,  .  .  .  $50.00 
2 1-2  '''  9,000,  .  .  .  225.00 
1  "         7,000,      .        .        .    70.00 

$346.00 


Receiving  order  and  posting  first 

notice, $10.00 

Receiving  order  and  posting  second 

notice, 10.00 

Receiving  order  and  posting  third 

notice, 10.00 

Receiving  order  and  posting  fourth 

notice, 10.00 

deceiving  order  and  posting  fifth 

notice, .10.00 

Receiving  order  and  posting  sixth 

notice, 10.00 
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Six  adjournments,  at  $3.00,    . 

.  $18,00 

Pair!  auctioneer, 

.  103.00 

Report  of  sale, 

.      6.00 

Report  of  distribution,   . 

• 

1-3  paid  Daily  Register, 

.     49.15 

1-3  fees  paid  for  searches. 

.     17.41 

1-3  fee  for  first  report,    • 

.    83.33 

9iVi^  ftO 

$680.89 
A.  H.  Wagner^  for  the  defendants. 

AUen  &  Brovrn^  opposed. — ^I.  The  act  of  1813,  es- 
tablishing and  revising  partition  proceedings,  provided 
that  the  costs  and  charges  attending  such  proceedings 
should  be  first  paid  by  the  petitioner  prosecuting  the 
same,  and  each  of  the  parties  concerned  were  directed 
to  pay  their  proportionate  share  of  the  costs,  &c. ,  to 
him,  which  was  enforceable  by  execution  (1  Laws  of 
1813,  507). 

n.  The  court  uniformly  assessed  the  fees  of  com- 
missioners for  partition  at  $3  a  day  under  that  act  (8 
Caw.  115 ;  2  Wend.  621).  The  Revised  Statutes  fixed 
the  fees  at  $2  a  day,  and  $1  for  expenses. 

in.  The  rules  for  fees  provided  by  law  in  civil  ac- 
tions should  prevail.  The  fees  of  referees  in  all  actions 
are  fixed  at  $3  per  day  for  each  day  necessarily  em- 
ployed in  the  reference,  unless  the  parties  otherwise 
agree  {Codej  §  313).  No  party  in  this  action  agreed  to 
any  other  rate  of  compensation. 

IV.  When  the  statute  fixes  a  fee  for  services,  there 
can  be  no  discretion  in  the  court  as  to  the  various 
items  of  service  specified.  The  court  has  no  authority 
to  add  items  for  services  not  si)ecified  in  the  statute 
(Downing  v.  Marshall,  87  N.  T.  380). 

V.  The  act  of  1869  was  designed  to  fix  a  more  lib- 
eral scale  for  referees'  fees  in  i)artition  cases  (2  L. 
1869,  p.  1377,  c.  669).    Under  this  act,  the  referee 
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would  be  entitled,  for  receiving  order  and  posting  no- 
tice of  sale,  to  $10 ;  for  attending  sale,  to  $10 ;  for 
drawing  deed,  to  $5 ;  for  three  adjournments,  to  $9 ; 
for  making  report  of  sale,  to  $5  ;  for  auctioneer's  fees, 
to  $12 ;  the  whole  commissions  in  any  one  case  not  to 
exceed  $500.  The  referee  in  fact  disbursed  less  than 
$6,000,  including  the  greater  part  of  which  he  retained 
for  fees,  &c.  The  act  does  not  provide  that  he  must 
be  allowed  $500  in  any  one  casCy  but  it  should  not  ex- 
ceed $500, — ^thus  leaving  it  to  the  court  to  fix  a  sum 
w>t  exceeding  that.  Searches  do  not  attach  in  any 
form  to  referees'  fees  on  a  sale. 

VI.  On  the  question  of  the  constitutionality  of  2 
j&.  1869,  p.  1377,  c.  669,  counsel  cited  G^askin  v.  Mack, 
42  N.  r.  186  ;  People  v.  McCann,  16  Id.  68  ;  Crowell  n. 
Lawrence,  41  Id.  139 ;  People  v.  O'Brien,  38  Id.  193. 

VII.  The  fees  of  the  referee  must  be  adjusted  by 
the  court  under  the  law  of  1869  as  amended  by  L.  1874, 
p.  212,  c.  192.  As  the  petitioners  represent  but  one 
third  of  the  action — one  third  of  the  proi)erty — they 
can  only  be  required  to  pay  one  third  of  the  fees. 

Vni.  Whether  the  referee  earned  the  fees  on  the 
first  reference,  which  the  attorney  for  the  plaintiff  in 
the  partition  suit  was  bound  to  pay  on  taking  up  the 
report,  cannot  be  determined  by  hhnself  on  a  second 
reference  in  the  cause. 

Davis,  P.  J. — In  Bichards  v.  Bichards,  Mr.  Justice 
Lawrence  held  that  the  fees  of  a  referee  to  sell  in 
partition  cases  are  governed  by  the  provisions  of  chap- 
ter 669  of  the  Laws  of  1869,  as  amended  by  chapter 
192  of  the  Laws  of  1874.  I  feel  bound  by  that  decis- 
ion, without  eKamining  the  question  as  an  original  one. 
The  referee  is  entitled  to  have  his  fees  taxed  in  accord- 
ance with  the  provisions  of  that  act ;  which  taxation 
will  allow  him  the  following  items :  [The  learned  judge 
here  specified  items,  which  see  more  fully  stated  in  the 
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order  as  settled,  below :]  including  commissions  on  the 
moneys  received  and  paid  out,  at  the  same  rate  as  al- 
lowed to  executors  and  administrators.  The  fees  of 
the  referee  on  the  first  reference  might  also  be  allowed, 
and  the  disbursements  actually  paid  for  searches. 
These  must  be  adjusted  by  the  order ;  ordepJabe  set- 
tled on  two  days'  notice. 


Order. 


In  accordance  with  this  decision  the  following  order 
was  settled : 

That  the  referee  be  allowed  for  his  fees,  commissions 
and  disbursements  made  and  i^curred  by  him  on  the 
sale  of  all  of  the  property  described  in  the  judgment 
roU  herein,  and  known  as  premises,  Nos.  421,  425 
and  427  West  Sixteenth  street,  in  the  city  of  New 
York,  the  following  sums,  viz : 

For  receiving  order  and  posting  notice 

of  sale, $10.00 

For  attending  sale,       .        .        .        .10.00 

For  drawing  three  deeds,     .        .        .  15.00 

For  three  adjournments,  $3  each,        .  9.00 

For  making  two  reports  of  sale,          .  10.00 
For  auctioneer's   fees  paid  by  pujr- 

chasers, 36.00 

For  printer' s  bill  advertising  sale,       .  66. 48 

For  fees  paid  register  for  searches,     .  10.85 

For        "       county  clerk  "       .        .  17.10 
For        "       U.  S.  circuit  and  district 

court  clerks,          •        •        .        .  13.75 

For  fees  paid  U.  S.  loan  commissioners,  1. 75 
For  his  commissions  on  $49,450,  the  whole  amount 
of  sales  in  the  action,  as  follows : 
On  the  first,  $1,000,  at  5  per 

cent $50.00 
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On  the  next  9,000,  at  2  1-2 

percent.         .        .        .  $225.00 

On  the  balance,  $39,460,  at  1 

percent.         .        .        .    394.60 


Bnt  limited  by  statute  to  the  sum  of     $600.00 

amounting  altogether  to  the  sum  of      $699.93 

The  said  referee  is  also  allowed  the  sum  of  $260,  as 
his  fees,  on  the  reference  herein  as  to  title,  &c. 

That  the  said  referee  retain  said  sums  taxed  and 
allowed,  as  aforesaid,  out  of  the  moneys  received  by 
him  on  the  sales  made  under  the  judgment  herein,  and 
that  he  pay  over  to  the  persons  who  paid  in  the  monej^s 
received  by  him  on  the  sales  herein,  the  balance  of  the 
moneys  due  to  them  respectively  after  deducting  the 
proportionate  part  or  share  of  the  fees,  commissions 
and  disbursements  allowed  by  this  order  out  of  their 
said  payments  respectively,  within  five  days  after  the 
service  of  a  copy  of  this  order  on  him. 


HENDERSON  v.  HENDERSON. 

City  Court  of  Brooklyn;  Oeneral  Term^  December j 

1876. 

Costs. — New  Trial.— Evidkncb. 

A  new  trial  granted  because  an  exception  is  weU  taken  cannot  be 
conditioned  on  payment  of  costs. 

On  a  motion  for  new  trial,  both  upon  exceptions  and  for  insuffi- 
ciency of  evidence,  an  order  granting  it  on  condition  of  payment 
of  costs,  without  specifying  the  ground,  will  be  presumed  to  be 
made  on  the  latter  ground,  and  therefore  will  be  sustained. 

Appeal  by  defendant  from  part  of  an  order. 
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This  action  was  brought  by  John  V.  S.  Henderson 
against  Peter  S.  Henderson.  On  the  trial,  testimony 
having  been  given  by  both  parties,  and  various  excep- 
tions having  been  taken  by  the  defendant,  and  over- 
ruled by  the  judge  ;  a  verdict  having  been  rendered  in 
favor  of  the  plaintiff  ;  a  motion  having  been  made  by 
defendant  to  set  aside  the  verdict  and  for  a  new  trial 
on  the  minutes  of  the  judge,  upon  the  ground  that 
there  was  not  sufficient  evidence  to  sustain  the  verdict, 
it  was  '^  ordered,  that  the  said  verdict  be,  and  the  same 
hereby  is,  set  aside  and  a  new  trial  granted,  upon  pay- 
ment of  costs  of  the  former  trial  within  ten  days  from 
the  date  of  the  service  of  a  copy  of  this  order  on 
defendant's  attorney,  otherwise  said  verdict  to  stand." 

Defendant  appealed  from  that  portion  of  the  order 
imposing  costs  as  a  condition  of  granting  the  new  trial, 
claiming  that  the  order  was  granted  both  on  the 
ground  of  the  insufficiency  of  the  evidence  and  upon 
the  several  exceptions  taken  by  him. 

The  respondent  claimed  that  the  motion  for  a  new 
trial  having  been  made,  among  other  things,  upon  the 
ground  that  the  verdict  was  against  evidence,  the  judge 
had  a  right  to  impose  costs  of  the  previous  trial  as  a 
condition  of  granting  a  new  trial. 

8.  F.  Cowdrey^  for  appellant. — I.  The  granting  of 
a  new  trial  solely  by  reason  of  the  insufficiency  of 
evidence,  is  a  matter  of  favor  y  and  in  such  case,  the 
condition  of  payment  of  costs  is  proj)er.  It  is  in  many 
cases,  however,  said  to  be  in  the  discretion  of  the 
judge  (Slocum  v.  Lansing,  3  Den.  259 ;  Bank  of  Utica 
v.  Ives,  17  Wend.  604 ;  Goodyear  v.  Ogden,  4  Hill^ 
106 ;  Jackson  v.  Thurston,  3  Cow.  342 ;  Birkbeck  v. 
Burrows,  2  Hall^  61 ;  Rogers  v.  Brown,  4  N.  Y.  Sup^m. 
Ct.  \T.  &  a]  698;  Overing  v.  Russell,  28  H(m.  Pr. 
164 ;  North  v.  Sargeant,  14  Abh.  Pr.  226 ;  S.  C,  33 
Barb.  362 ;  Wood  v.  Woodbum,  27  Id.  346 ;  East 
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River  Bank  v.  Hoyt,  22  ITow.  Pr.  480  ;  Harris  v.  Pan- 
ama R.  R.  Co.,  6  Bosw.  318 ;  Bailey  v.  Park,  6  Hun^  41). 

II.  If  a  new  trial  is  granted  as  of  strict  rights  the 
payment  of  costs  must  abide  the  event,  nor  can  any 
condition  be  imposed  (Slocnm  x.  Lansing,  supra; 
Lafarge  t.  Kneeland,  7  C(m.  461 ;  Williams  n.  Smith, 
2  Caines,  253 ;  Anderson  v.  Rome,  &c.  R.  R.  Co.,  54 
N.  T.  343 ;  Green  v.  Burke,  23  Wend.  490 ;  Robbins 
7>.  Hudson  R.  R.  R.  Co.,  7  Bosw.  5 ;  Jacobsohn  v. 
Belmont,  Id.  18). 

III.  When  a  new  trial  is  granted  as  of  strict  rigJdy 
the  courts  exercise  their  discretion  and  grant  the 
motion  without  costSj  or  direct  the  costs  to  abide  the 
eventy  on  the  ground  that  the  necessity  for  it  has  grown 
out  of  occurrences  which  the  party  cannot  control  (1 
Orah.  <6  Waterm.  on  JN^ew  Trials,  60  ;  Knapp  v.  Cur- 
tis, 9  Wend.  60,  and  cases  cited  supra). 

Henry  W.  Isaacsonj  for  respondent. — ^I.  The  feet 
that  the  judge  imposed  costs  of  the  previous  trial  as  a 
condition  for  a  new  trial,  is  sufficient  evidence  that  his 
decision  was  based  upon  the  ground  that  the  verdict 
was  against  evidence  (citing,  besides  several  cases  cited 
by  api)ellant.  Van  Rensselaer  v.  Doyle,  1  Johns.  Cas. 
279). 

II.  That  i)ortion  of  the  order  imposing  costs  is  not 
api)ealable  because  imposed  as  a  condition  of  granting 
a  favor,  and  it  is  entirely  discretionary  with  the  judge 
to  grant  or  refuse  a  new  trial  upon  his  minutes,  and  to 
impose  terms  {Code,  %  264 ;  Joyce  v.  Mayor,  &c.  of  N. 
Y.,  20  How.  Pr.  439 ;  Anderson  n.  Rome,  <fec.  R.  R. 
Co.,  supra). 

Reynolds,  J. — ^The  motion  for  a  new  trial  upon  the 
minutes  was  made  upon  exceptions  taken  at  the  trial, 
and  upon  the  ground  of  insufficiency  of  the  evidence 
to  sustain  the  verdict.  The  order  granting  a  new  trial 
does  not  state  the  ground  upon  which  it  is  made,  but 
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is  conditioned  upon  the  payment  of  the  costs  of  the 
former  trial.  It  is  contended  by  the  counsel  for  the 
apx)ellant,  that  the  order  must  be  held  to  have  been 
made  on  both  grounds,  and  that,  as  in  the  case  of  an 
exception  being  well  taken,  a  new  trial  is  a  matter  of 
right,  no  such  condition  should  have  been  imposed. 
There  is  no  question  about  the  rule  of  law,  and  the 
only  point  to  be  determined  is  whethisr  the  counsel  is 
right  in  his  construction  of  the  order. 

The  condition  as  to  t}ie  payment  of  costs  was 
proi)er,  if  the  order  was  made  upon  the  second  ground 
alone — otherwise  improper.  From  this,  we  think  the 
presumption  arises,  that  it  was  so  made.  There  is  no 
rule  requiring  an  order  to  show  upon  what  ground  it  is 
made,  nor  is  the  practice  so  uniform  in  that  direction, 
as  to  overcome  the  presumption  that  the  judge  in 
deciding  the  motion  hBs  proceeded  in  accordance  with 
the  well  established  practice  of  the  courts. 

We  accordingly  think  the  order  should  be  affirmed. 


DARLma  V.  HALSEY. 

If.  Y.  Supreme  Courty  First  Department;  Chamber 8, 

December^  1876. 

DZBGUTOBS  AND  AOMIiaBTBATOBS. — CoSTS. 

Execntors  under  a  will  which  directed  them  to  compensate  plaintifE 
for  care  of  the  testatrix,  resisted  the  bill  rendered  by  plaintiff 
therefor,  and,  the  whole  bill  having  been  allowed  by  the  referee  : 
Edd^  that  plaintiff  was  entitled  to  costs  and  an  allowance.* 

Motion  for  confirmation  of  referee's  report  and  for 
costs. 

*  See  the  next  <^ise,  and  Maryatt «.  lUley,  page  110  of  this  volume. 
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Augusta  Berwick  lived  with  and  was  taken  care  of 
by  Louisa  A.  Darling  for  some  time  before  her  death. 
In  her  will,  after  directing  the  payment  of  her  debits, 
she  requested  that  the  kind  friends  with  whom  she 
was  living  should  be  well  rewarded  for  their  care  of 
her,  but  did  not  direct  any  certain  amount  to  be  paid. 
After  her  death,  the  plaintiff  presented  a  biU  for  the 
care,  &c.,  of  the  decedent  to  Lawrence  W.  Halsey,  the 
executor  of  the  will.  He  did  not  at  first  dispute  the 
bill ;  but  after  delaying  to  pay  it  for  several  months, 
finally,  by  advice  of  counsel,  insisted  on  a  reference. 
It  was  accordingly  referred,  and  the  referee  reported 
in  favor  of  the  plaintiff  for  the  full  amount  of  her 
claim. 

S.  G.  Courtney^  for  the  motion. 

Miller  J  Peet  &  OpdyJcCy  opposed. 

Brady,  J. — In  this  matter  the  demand  was  resist- 
ed, I  think,  unreasonably.  The  claims  of  the  plaintiff 
on  the  estate  were  recognized  by  the  testatrix  and  re- 
ferred to  in  her  will,  as  stated  on  the  argument.  This 
incident  withdraws  this  case  from  the  general  rule  ap- 
plicable to  similar  proceedings,  and  warrants  an  award 
of  costs  and  an  allowance  to  be  paid  out  of  the  estate. 
The  defendants  could  have  by  proj)er  inquiry  estab- 
lished, doubtless,  the  amount  of  the  claim,  which  alone 
was  disputed,  if  indeed  anything  was  in  controversy. 
The  claim  was  not  gainsaid  by  any  proof,  and  the 
plaintiff  should  not  be  subjected  to  the  expense  of 
proving  her  rights.  Costs  and  an  allowance  of  $25 
granted. 

Ordered  accordingly. 
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PINKERNELU  v.  BISCHOFR 

i!r.  Y.  Supreme  Court j  First  Department ;  Chambers^ 

December^  1876. 

EZECITTOBB  Ain>  APMENISTRATOBS. — CoSTS. 

Where  an  executor  refused  to  pay  a  claim  for  board  and  necessaries 
furnished  to  his  testatrix  on  the  ground  that  it  was  exorbitant, 
and  upon  a  reference,  the  amount  was  reduced  nearly  one-half. 
EdA^  that  the  claim  was  not  unreasonably  resisted,  and  the  plain- 
tiff was  only  entitled  to  the  fees  of  the  referee  and  necessary  dis- 
bursements. 

Motion  for  confirmation  of  referee's  report  and  for 
costs. 

This  action  was  bronght  against  the  defendant  as 
executor,  to  recover  the  sum  of  $440.66  for  board  and 
necessaries  furnished  to  his  testatrix,  a  married  wo- 
man. The  executor  refused  to  i)ay  the  claim  because 
he  considered  it  exorbitant.  The  case  was  sent  to  a 
referee,  who  reported  only  $242  due. 

8.  H.  Stuart^  for  motion. 
F.  Leary^  opposed. 

Beady,  J. — In  this  case  no  exceptions  were  filed  or 
taken  to  the  referee's  report.  There  is  little  doubt  of 
the  justice  of  the  referee's  conclusions.  The  only 
question  which  appears  to  be  litigated  here  is  that  in 
reference  to  costs.  The  claim  herein  was  not  unrea- 
sonably resisted.  It  was  properly  contested,  and  it 
was  reduced.  The  plaintiff  is  duly  entitled  to  recover, 
therefore,  only  the  fees  of  the  referee  and  necessary 
disbursements  to  be  taxed  {Code^  %  317). 

Ordered  accordingly,  and  that  the  report  be  con- 
firmed* 
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EXNER  V.  EXNER. 

If.  T.  Supreme  CL,  First  Department;  CharriberSy 

JunCy  1876. 

Complaint. — Cause  of  Action. — ^Falbb   bcFBisoincEirr. — Ibbslb- 

TAKT  AlLBOATIOK. — ^PlBADINO. 

In  the  complaint  in  an  action  for  false  imprisonment,  an  allegation  of 
a  conspiracy  of  two  of  the  defendants  to  imprison  plaintiff,  and  that 
in  pursuance  thereof  two  other  defendants  were  employed  to  make 
the  arrest,  is  not  irrelevant.* 

Allegations  that  defendants  entered  plaintifTs  house  and  arrested  her, 
and  another  that  they  forcibly  removed  her  therefrom  and  took  her 
to  jail,  constitute  only  one  cause  of  action,  t 

In  an  action  action  for  false  imprisonment,  an  allegation,  in  addition 
to  the  general  averment  of  personal  injury,  that  plaintiff  was  pre- 
vented from  performing  certain  domestic  duties ;  Held^  irrelevant. 

Motion  to  make  complaint  more  definite  and  certain, 
and  to  strike  out  irrelevant  matter. 

Angusta  Exner,  the  plaintiff,  brought  an  action  for 
$5,000  damages,  against  Julia  Exner,  Christian  L. 
Schwartz,  Walter  Thorn,  and  William  Stratton,  for 
false  imprisonment. 

The  complaint  alleged :  ^^  First.  That  on  or  about 
April  21,  1875,  the  above-named  defendants,  JuUa  Ex- 
ner and  Christian  L.  Schwartz,  wickedly  and  maUc- 
iously  conspiring,  contriving  and  intending  to  injure 
this  plaintiff,  and  to  deprive  her  of  her  liberty,  did  in- 
stigate and  employ  the  defendants,  Walter  Tliom  and 
William  Stratton,  to  seize  upon  and  arrest  the  i)erson 
of  this  plaintiff,  and  by  force  and  arms  to  tak^  her 
from  her  home  and  children,  in  the  city  of  Brooklyn, 

♦  8.  P.,  Ives  V.  Humphreys,  1  E.  D.  Smith,  196. 

t  S.  P.,  Bebinger  «.  Sweet,  1  Abb.  HT.  0.  268,  and  cases  there  cited; 
and  Sheldon  v.  Lake,  9  JSb.  Pr.  IT.  8.  806  ;  Colton  «.  Jones,  7  BobL 
164,  249. 
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and  deprive  her  of  her  liberty  against  her  will,  and  in 
violation  of  the  laws  of  the  State  of  New  York. 

^^  Second.  That  in  pursuance  of  such  wicked  and 
malicious  conspiracy,  the  said  defendants  Thorn  and 
Stratton,  acting  as  the  agents,  and  under  the  directions 
of  the  defendants  Eiaier  and  Schwartz,  and  aided  and 
abetted  by  them,  did  on  or  about  the  said  21st  day  of 
April,  1875,  enter  into  the  dwelling-house  and  residence 
of  this  plaintiff,  in  the  city  of  Brooklyn  and  State  of 
New  York,  and  did  then  and  there  violently  and  with 
force  and  arms,  seize  upon  and  arrest  the  plaintiff,  and 
did  then  and  there  wrongfully  and  unlawfully,  and 
against  the  will  and  remonstrance  of  this  plaintMf,  for- 
cibly remove  this  plaintiff  from  her  said  home  and 
her  family,  and  convey  her  to  the  common  jail  of  the 
county  of  Kings,  and  State  aforesaid,  and  incarcerated 
and  imprisoned  her  therein  for  the  space  and  i)eriod  of 
one  night  and  parts  of  two  days,  without  any  cause, 
and  without  any  right  or  authority  so  to  do,  and 
against  the  will  of  the  plaintiff. 

"  Third.  That  by  reason  of  such  wrongful  acts  of 
these  defendants,  this  plaintiff  was  greatly  injured  in 
mind  and  bodily  health,  and  in  her  good  name,  fame, 
and  reputation,  and  was  thereby  prevented  from  attend- 
ing upon  her  children  (one  of  whom  was  very  ill),  and 
her  necessary  affairs  and  business,  and  was  otherwise 
severely  injured  and  damaged  thereby.'* 

The  defendant  moved  that  the  first  jyaragraph  of 
the  complaint  should  be  stricken  out  as  irrelevant  and 
redundant ;  that  the  allegation  in  the  second  paragraph 
should  be  made  more  definite  and  certain,  so  that  the 
precise  nature  of  the  charge  be  made  apparent,  whether 
a  trespass  upon  lands  was  intended  to  be  charged,  and 
that  the  alleged  injury  to  the  person  in  the  same  para- 
graph should  be  stated  separately  from  the  other  mat- 
ter charged  therein;  and  that  the  words,  '^and  was 
thereby  prevented  from  attending  upon  her  children 
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(one  of  whom  was  very  ill),"  should  be  stricken  out  as 
irrelevant. 

John  J.  Townsendj  for  the  motion. 

D.  C.  BirdsaU  {BirdsaU  &  Frieiid)^  opi)osed. 

Lawrence,  J. — ^The  first  paragraph  in  the  complaint 
I  do  not  regard  as  irrelevant,  nor  does  the  complaint 
seem  to  me  to  be  subject  to  the  objections  taken  to  the 
complaints  in  Eddy  v.  Beach  (7  Ahb.  Pr.  18),  and 
Shaw  V.  Jayne  (4  How.  Pr.  119).  In  those  cases  the 
pleader  had  set  forth  at  great  length  the  evidence  by 
which  he  intended  to  substantiate  the  fact  of  his  ille- 
gal imprisonment  by  the  defendants,  or  through  their 
instigation.  Here  there  is  a  charge  of  a  conspiracy  on 
the  part  of  two  of  the  defendants  to  imprison  the 
plaintiff,  and  that,  in  pursuance  of  such  conspiracy,  the 
other  two  defendants  were  employed  to  make  the  ar- 
rest. 

The  second  paragraph  does  not  api)ear  to  set  forth 
more  than  one  cause  of  action  when  fairly  construed, 
that  cause  of  action  being  for  an  illegal  or  false  impris- 
onment. 

The  objection  to  the  allegation  that  the  plaintiff 
was  prevented  from  attending  to  her  children,  one  of 
whom  was  very  ill,  seems  to  be  well  founded.  The 
allegation  is  irrelevant,  and  should  be  stricken  out. 
Motion  is  granted  to  the  extent  above  indicated ;  no 
costs. 
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HOPGESANG   v.  METER 
City  Court  of  Brooklyn ;  Oeneral  Term^  October^  1876. 

^Iechakics'  Lien. — ^Pleading. 

Under  the  Kings  and  Queens  counties  mechanics*  lien  law  (Z.  1862, 
p.  047,  c.  478,  §  1)  a  payment  found  to  havo  been  made  by  collu- 
sion, for  the  purpose  of  avoiding  the  provisions  of  the  act,  though 
not  found  to  have  been  made  in  advance  of  the  terms  of  the  con- 
tract,— ^is  ineffectual  against  the  lien.'* 

The  fact  that  this  objection  was  not  alleged  in  pleading,  does  not 
avail  on  appeal,  if  the  record  does  not  show  that  it  was  taken  at 
the  trial. 

Api)eal  by  defendant  from  a  judgment  upon  a  report 
of  a  referee. 

George  Hofgesang,  the  plaintiflP,  began  this  action 
against  Ludwig  Meyer  and  George  Stein,  the  defen- 
dants, to  foreclose  a  mechanics'  lien,  filed  April  23, 
1874,  in  the  office  of  the  clerk  of  Kings  county,  pur- 
suant to  the  Kings  and  Queens  county  mechanics'  lien 
law  {L.  1862,  p.  947,  c.  478),  for  certain  mason  and 
excavation  work  performed  by  plaintiflE  for  Meyer,  as 
contractor,  on  certain  land  in  the  city  of  Brooklyn, 
owned  by  defendant  Stein. 

The  issue  was  whether  the  contractor  had  been  paid 
in  full  at  the  time  of  filing  the  lien. 

The  referee  found  that  Stein  was  the  owner,  Meyer 
the  contractor,  and  Hofgesang  the  sub-contractor ;  that 
the  plaintiff  contracted  with  Meyer,  and  had  completed 
the  contract ;  that  on  April  23,  1874,  there  was  an  un- 
X)aid  balance  due  plaintiff  thereon  of  $100 ;  and  that  he 
made,  served  and  filed  a  notice  of  lien  on  that  day. 

*  For  the  somewhat  similar  provision  in  the  general  act,  see  L. 
1878,  p.  744,  c.  489,  S  3;  in  the  Rensselaer  county  act,  1  L.  1866,  p. 
9,  c.  778  of  1865,  §  8;  in  the  Boffalo  act,  2  X.  1871,  p.  1977,  c.  872, 
|8. 
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He  then  says : 

"7th.  And  I  do  further  find,  that  on  the  20th  day 
of  April,  1874,  in  advance  of  the  completion  of  the  work 
by  plaintiff,  the  defendant,  Stein,  did  improperiy  and 
collnsively,  and  in  disregard  of  the  rights  of  the  plain- 
tiff, pay  to  the  defendant  Meyer,  the  sum  of  six 
hundred  dollars,  being  the  amount  of  the  contract 
between  said  Stein  and  said  Meyer,  said  payment  being 
made  for  the  purpose  of  avoiding  the  provisions  of  the 
mechanics'  lien  law." 

"I  find  as  conclusions  of  law  that  the  plaintiff  is 
entitled  to  judgment  for  the  amount  of  said  lien,  and 
interest  thereon  from  the  23rd  day  of  April,  1874, 
amounting  in  all  to  the  sum  of  one  hundred  and 
fourteen  dollars  ($114.00),  together  with  the  costs  in 
this  action ;  and  also  that  said  lien  is  a  valid  and  sub- 
sisting lien  on  the  premises  in  said  complaint  men- 
tioned, to  the  extent  of  the  right,  title  and  interest  of 
the  said  George  Stein,  existing  at  the  time  of  the  filing 
of  said  notice  of  lien,  and  that  the  plaintiff  is  entitled 
to  a  judgment  for  the  sale  of  the  interest  of  said  Stein, 
pursuant  to  the  statute  in  said  cases  made  and  provided, 
and  judgment  is  hereby  ordered  accordingly." 

The  defendants  excepted  to  the  seventh  finding  of 
fact ;  and  also  to  the  conclusions  of  law,  on  the  ground 
that  upon  the  facts  found  the  conclusion  of  law  does 
not  follow. 

J9.  0.  Van  Cottj  for  appellants, 

N.  P.  G'Brieny  for  respondent. 

Reynolds,  J. — ^The  only  question  in  this  case  is 
whether  the  findings  of  fact  by  the  referee  sustain  his 
conclusions  of  law.  The  lien  was  filed  on  April  23, 
1874,  against  the  defendant  Stein  as  owner,  and  defen- 
dant Meyer  as  contractor.  The  referee  finds  that  Stein 
on  April  20  jmd  to  Meyer  the  whole  contract  price  of 
his  work;  that  such  x>a'yment  was  made  improperly 
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and  collusively,  in  disregard  of  the  plaintiff  s  rights, 
and  for  the  purpose  of  avoiding  the  promsions  of 
the  mechanics*  lien,  law. 

The  lien  law  provides,  in  substance,  that  if  the 
owner  shall  pay  any  money  on  any  contract  for  build- 
ing, &c.,  *'by  collusion,  for  the  purpose  of  avoiding  the 
provisions  of  this  act,  or  in  advance  of  the  terms  of  any 
contract,"  such  payment  shall  be  ineffectual  against 
demands  made  in  pursuance  of  the  provisions  of  said 
act  {Laws  of  1862,  ch.  478,  §  1). 

The  appellant  claims  that  such  provision  does  not 
reach  the  plaintiff  s  case,  because  the  referee  has  found, 
not  that  the  payment  was  made  in  advance  of  the  terms 
of  the  coniract^  but  in  advance  of  the  completion  of  the 
work.  Conceding  this  objection  to  be  well  taken,  the 
report  of  the  referee  still  brings  the  case  within  one  of 
the  alternatives  specified  in  the  section  referred  to.  Oa 
the  subject  of  payment  by  collusion,  for  the  purpose  of 
avoiding  the  provisions  of  the  act,  the  finding  is  in  sub- 
stance equivalent  to  the  language  of  the  statute,  and  his 
conclusion  of  law  necessarily  followed. 

The  appellant  seeks  to  avoid  this  result  on  the 
ground  that  the  fact  there  found  was  not  in  issue.  It 
is  true  that  it  is  not  so  alleged  in  the  complaint,  but  as 
no  evidence  or  exceptions  are  returned  (save  the  excep- 
tions to  the  findings)  we  must  presume  that  the  ques- 
tion was  tried  without  objection.  If  objection  had  been 
raised  upon  the  trial,  it  would  have  been  a  proper  case 
to  allow  an  amendment  of  the  complaint,,  and  in  fur- 
therance of  justice  such  amendment  would  now  be 
allowed  if  necessary. 

The  judgment  should  be  affirmed  with  eosts  of  the  ' 
appeal. 

McCus,  J.,  concuited. 
Vol.  n.- 
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GAUHN  «.  MILLS. 
County  Court,  Monroe  County;  March,  1877. 

FOBECL08T7RB  OF  MECHANICS*  LiBK  UNDER  STATTTnC  OF  1878. — JURIB- 

DICTION  OF  County  Coubts  as  to  Sale. 

In  proceedings  to  foreclose  a  mechanics*  lien  under  LatM  of  1878, 
{§  6-11,  14,  15,  and  24,  the  court  has  power  to  appoint  a  referee 
to  sell  and  report  deficiency  in  the  same  general  mode  as  in  fore- 
closure of  mortgages. 

Motion  by  defendant  to  set  aside  an  order  confirm- 
ing report  of  a  referee  on  foreclosure  of  a  mechanics' 
lien,  and  the  judgment  entered  thereon. 

This  action  was  brought  by  John  Gauhn  and  oth- 
ers, claimants,  against  Jennie  C.  Mills,  the  owner,  to 
foreclose  a  mechanics'  lien. 

A  judgment  on  report  of  referee  had  been  entered, 
in  which  the  rights  and  equities  of  the  lienors  were  ad- 
judicated. On  this  judgment  the  claimants-  attorney 
advertised  the  premises  to  be  sold  as  in  foreclosure 
under  a  decree,  by  a  referee.  An  order  was  obtained 
to  show  cause  why  the  order  confirming  the  referee's 
report  and  directing  the  judgment  entered,  &c.,  should 
not  be  set  aside,  on  the  ground  that  the  judgment 
thereon  and  all  proceedings  thereunder  are  unau- 
thorized and  illegal.  The  main  question  involved  was, 
whether  proceedings  subsequent  to  judgment  under  a 
sale  by  a  referee  are  regular  or  not. 

De  Lancey  Crittenden,  for  claimants. — I.  An  action 
for  foreclosure  of  a  mechanics'  lien  is  governed  and 
tried  in  all  respects  as  upon  issues  joined  and  judg- 
ments rendered  in  other  actions  for  relief,  &c.  (L. 
1873,  p.  747,  c.  489,  §  14). 

II.  This  court  has  held  this  action  to  be  rather  in  the 
nature  of  an  action  than  a  special  proceeding.  It  acts  as 
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does  the  supreme  court  in  actions  of  this  nature — as  a 
court  of  equity  {L.  1873,  p.  497,  c.  489,  §  16,  referring 
to  §  11 ;  Id.  §  6.  As  to  equitable  powers,  see  1  JE.  D. 
Smith,  625,  642,  643,  et  seg.).  In  States  where  the 
proceeding  is  in  chancery,  as  provided  in  this  act,  a 
referee  is  appointed  to  sell,  acting  as  an  officer  of  the 
court  (Ilouck  on  Liens,  73). 

III.  This  court,  being  clothed  by  section  6  with  eq- 
uity powers,  may  enforce  such  judgment  by  any  rem- 
edy usual  in  such  court,  and  the  same  mode  of  sale  as 
in  foreclosure  is  proper.  Section  11  prescribes  a  method 
of  sale  by  execution ;  but  this  is  in  cases  of  default, 
when  damages  are  assessed  by  the  clerk ;  likewise 
when  a  transcript  from  a  justice's  court  is  filed,  the 
county  clerk  may  issue  execution.  In  these  cases  no 
equity  powers  ai  necessary,  and  remedies  peculiar  to 
a  court  of  equity  are  needlSL  Section  14  pLides  for 
judgment  being  enforced  after  issue  joined,  as  provided 
in  the  act.  Section  6  gives  this  court  full  power  for 
enforcement  4)y  any  remedy  usual  (Suydam  r?.  Holden, 
2  Ahh.  Pr.  329,  not«). 

W.  J.  Sheridan,  for  lienors, — ^Urged  that  section 
24  provides  tf>v  a  deficiency,  which  implies  necessity 
for  sale  by  a  referee ;  as,  if  execution  were  the  only 
means  of  the  enforcement  of  the  remedy,  the  sheriffs 
return  on  execution  would  show  the  amounts  paid  and 
stiU  due  ;  but  no  deficiency  could  be  entered  from  such 
return  (Nellis  v.  Bellinger,  Sup,  Ct.  Cases,  vol.  3,  Oc- 
tober, 1876). 

W.  Martin  Jon^s,  for  owner, — Insisted  that  a  sale 
by  a  referee  was  illegal,  and  that  execution  was  the 
only  means  of  enforcing  a  judgment  under  the  act. 

Fuller,  J. — I  am  of  opinion  that  upon  the  foreclo- 
sure of  a  mechanics'  lien  upon  premises  of  the  owner 
Tinder  the  statute,  the  court  has  power  to  direct  a  sale 
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by  referee,  as  on  the  foreclosure  of  a  mortgage.  The 
last  clause  of  section  6  of  chapter  489  of  Laws  of  1873 
is  broad  enough  to  include  it.  It  is  that  the  supreme 
court  and  county  courts  "  shall  have  full  power  to  ad- 
just and  enforce  all  the  rights  and  equities  between  all 
or  any  of  said  parties,  and  enforce  or  protect  the  same 
by  any  of  the  remedies  usual  in  said  courts."  *    One  of 

*  For  the  corresponding  proyisions  in  other  lien  laws,  see  the 
f oUowing : 

The  Kings  and  Queens  counties  act  (X.  1862,  p.  948,  c.  478,  f  2) 
provides  that  the  lienor  may  enforce  the  lien  '^  by  a  civil  action  in  a 
court  of  record  in  the  city  or  county  in  which  such  lands,  or  any  por- 
tion of  them,  may  be  situated  ;  subject,  however,  to  the  following 
provisions  and  restrictions,  namely  : 

^^  First.  The  manner  and  form  of  instituting  and  prosecuting  any 
such  action  to  judgment,  including  the  personal  service  of  process 
therein,  shall  be  the  same  as  in  other  civil  actions  in  the  court  in 
which  the  same  may  be  brought,  except  as  herein  otherwise  pro- 
vided." 

After  providing  for  the  form  of  summons  and  complaint,  and  that 
the  pleadings  shall  be  in  manner,  form  and  substance  the  same  as 
required  by  low  in  civil  actions,  &c.,  it  continues  as  follows:  '*  such 
action  shall  be  brought  to  an  issue  and  to  trial,  put  upon  the  calen- 
dar, tried,  judgment  had  and  entered,  and  appeal  be  taken  there- 
from, and  costs  taxed  and  recovered  pursuant  to  such  law,  rules  and 
practice  in  such  civil  actions  in  which  the  summons  is,  •  •  .  and 
such  action  shall  be  governed  and  the  judgment  therein  enforced  in 
the  same  manner  as  upon  issues  joined  and  judgments  rendered  in 
all  other  such  civil  actio  as  aforesaid." 

Tlie  Buffalo  act  (2  L.  1871,  p.  1981,  c.  872,  §  7)  provides,  that 
upon  -default  of  the  owner,  the  clerk  of  the  court  may  assess  the 
amount  due,  and  *' judgment  shall  be  entered,  establishing  the 
amount  of  said  lien,  with  the  costs,  and  execution  shall  issue  there- 
upon." Section  8  provides,  **that  when  the  amount  of  the  lien 
claimed  shall  exceed  the  sum  of  fifty  dollars,  the  claimant  may  bring 
his  action  to  enforce  the  same  in  the  supreme  court,  the  superior 
court  of  Buffalo,  or  the  county  conrt  of  Erie  county,  at  the  option  of 
said  claimant,  and  such  courts  shaU  have  fuU  jurisdiction  of  the 
same." 

The  New  Tork  city  act  (£•  1875,  p.  487,  c  879)  provides  aa 
foUowB :  "  {  9.  Any  cliumant  who  has  filed  the  notice  mentioned  in  the 
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the  usual  remedies  in  said  courts  for  the  enforcement 
of  liens  upon  real  estate  is  the  sale  of  the  premises  in- 
cumbered by  a  lien,  by  a  referee  appointed  for  that  pur- 
pose, as  a  master  in  chancery  under  the  old  practice. 
The  design  of  the  clause  above  quoted  was  to  confer 
upon  the  supreme  and  county  courts  full  equity  powers 
in  these  cases,  as  well  in  regard  to  remedies  as  the  adju- 
dication of  rights.  An  execution  to  the  sheriff  in  such 
cases  might  often  be  an  inadequate  remedy.  The  pro- 
vision in  section  14,  after  the  regulation  of  the  trial  of 
issues  in  these  cases,  that  judgment  thereupon  shall  be 
enforced,  if  for  the  claimant,  as  provided  by  this  act, 

fifth  section  of  this  act,  may  enforce  his  claim  against  the  property 
therein  described,  and  against  the  persons  Uable  for  the  debt  by  a 
civil  action  in  a  court  of  record  held  in  said  city." 

'*  §  10.  The  manner  and  form  of  instituting  and  prosecuting  any 
snch  action  to  judgment  and  any  appeal  from  such  judgment  shall 
be  the  same  as  in  actions  for  the  foreclosure  of  mortgages  of  real 
property,  except  as  otherwise  provided." 

The  Rensselaer  county  act  (1  L.  1866,  p.  14,  c.  788  of  1865,  §  10) 
provides  that  in  actions  to  enforce  the  lien  in  the  supreme  court  or 
county  court,  on  failure  of  the  owner  to  appear  as  required  by  the 
summons  given  in  pursuance  of  the  requirements  of  the  act,  the 
amount  of  the  **  claim  may  be  assessed  by  the  said  county  clerk, 
.  .  .  and  upon  the  assessment  of  damages  as  aforesaid,  judgment 
shall  be  entered  upon  such  assessment  establishing  the  amount  of 
said  lien,  with  the  costs  and  disbursements,  and  execution  shall 
thereupon  issue  for  the  collection  and  enforcement  of  said  claim,  so 
adjudicated  and  established,  in  the  same  manner  as  executions  upon 
other  judgments  in  said  courts  in  actions  arising  on  contract  for  the 
recovery  of  money,  only  except  that  the  execution  shall  direct  the 
officer  to  sell  the  right,  title  and  interest,  which  the  owner  had  in  the 
premises  at  the  time  of  filing  the  notice  prescribed  in  the  fourth 
section  of  tliis  act  or  at  any  time  thereafter." 

Section  13  provides,  that  such  actions  in  those  courts  shall  be 
governed  and  tried  in  all  respects  as  other  issues  joined  and  judg* 
ment  rendered  in  other  actions  arising  on  money  demands  upon  con- 
tracts in  said  courts,  and  the  judgment  thereupon  shall  be  enforced 
if  for  the  claimant  as  provided  by  the  tenth  section  of  this  act,  and 
if  for  the  owner,  as  in  other  actions  arising  on  contract." 
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has  reference,  I  think,  to  the  last  clause  of  section  6, 
as  aforesaid, — that  is,  by  any  of  the  remedies  usually 
employed  in  said  courts. 

This  view  is  strengthened  by  a  reference  to  this  sec- 
tion as  it  stood  in  the  act  of  1854,  before  it  was 
amended  in  1873.  The  last  clause  of  the  section  then 
read,  ''and  the  judgment  thereupon  shall  be  enforced,  if 
for  the  claimant,  as  provided  by  section  11  of  this  a<;t," 
—  which  was  the  same  as  it  is  now  in  the  act  of  1873. 
Again,  section  16  of  the  act  of  1873  provides  for  filing 
with  the  clerk  of  the  county  transcripts  of  justices' 
judgments  for  the  foreclosure  of  mechanics'  liens,  and 
the  docketing  of  the  same,  and  then  adds:  ''And 
thereupon  such  judgment  shall  become  a  judgment  of 
the  county  court,  and  enf orcible  in  all  respects  as  pro- 
vided by  section  11  of  this  act."  But  the  fuU  equity 
powers  conferred  by  section  6  upon  the  supreme  and 
county  courts  are  not  conferred  upon  the  justices' 
courts,  and  their  powers  remain  the  same  as  were  con- 
ferred on  the  supreme  and  county  courts  by  the  lien 
law  of  1854.  Now  if  that  is  the  only  mode  of  enforcing 
a  judgment  of  foreclosure  and  sale  upon  a  mechanics' 
lien  intended  to  be  conferred  by  said  section  14  as  it 
now  stands,  it  certainly  would  not  have  been  amended 
in  1873  by  striking  out  the  words  "  and  the  judgment 
thereupon  shall  be  enforced,  if  for  the  claimant,  as 
provided  by  section  11  of  this  act."  Such  an  amend- 
ment in  that  case  would  be  worse  than  useless.  Sec- 
tion 11,  moreover,  only  authorizes  a  sale  for  the  en- 
forcement of  the  claimant's  lien  upon  a  default  and 
assessment  of  damages,  and  makes  no  provision  for  a 
sale  to  satisfy  the  lien  of  a  subsequent  or  priorlienor, 
and  there  is  no  authority  in  the  act  to  issue  an  execu- 
tion for  that  purpose.  The  claimant  may  fail  to  estab- 
lish his  lien,  but  other  lienors  may  obtain  judgment  in 
their  favor,  and  a  sale  of  the  premises  may  be  neces- 
sary to  enforce  their  liens  ;  and  unless  the  court  can 
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appoint  a  referee  to  make  it,  it  may  fail  in  the  admin- 
istration of  the  enlarged  equity  powers  conferred  npon 
it  in  the  act  by  sections  6  and  15.  By  section  15  it  is 
dothed  with  power  to  declare  the  interests  of  all  par- 
ties who  have  been  made  parties  to  the  proceedings,  • 
and  to  conclude  the  whole  controversy  in  one  final  de- 
cision ;  and  for  that  purpose  to  render  judgment  and 
make  such  order  or  decree  in  &,vor  of  or  against  any 
one  or  more  of  the  parties,  severally  or  jointly,  as  may 
be  JTist. 

Reading  section  15  and  the  last  clause  of  section  6 
together,  it  seems  to  me  that  their  meaning  cannot  be 
mistaken,  and  that  the  intent  was  to  clothe  the  courts 
with  aU  the  powers  which  they  have  upon  the  foreclo- 
sure of  a  mortgage  at  law  and  in  equity. 

And  then  section  24  provides  for  any  deficiency 
after  a  sale.  The  sheriff,  when  he  seUs  under  judg- 
ment for  the  enforcement  of  a  mechanics'  Hen,  may 
do  it  as  sheriff  in  cases  where  execution  issues  to  him 
for  that  purpose,  and  in  other  cases  as  referee. 

Motion  denied. 


MARRYATT  v.  RILEY. 

City  Court  of  Brooklyn ;  Special  Term^   November y 

1876. 
AgaiUj  Oeneral  Term^  Aprils  1877. 

MBCHAincs'  Lien. — Costs. 

Under  the  Kings  and  Queens  counties  mechanics*  lien  law  (£.  1862, 

p.  947,  c.  478)  a  lien  may  be  filed  after  the  decease  of  the  owner, 

who  is  also  the  one  employing  the  contractor,  and  who  dies  after 

the  commencement  but  before  the  completion  of  the  work. 

An  action  to  foreclose  a  mechanics'  lien  is  an  action  in  rem. 

The  provisions  oi  2  B,  8.  p.  109,  {  63  (3  B.  8.  6th  ed.  p.  119), 
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— ^whicli  prohibit  the  bringing  of  any  saits  against  heirs  or  devisees 
of  real  estate  in  order  to  charge  them  with  the  debts  of  the  testa- 
tor or  intestate  within  three  years  after  the  granting  of  letters  tes- 
tamentary or  of  administration, — ^and  p.  116,  §  18,  subdiv.  1{SB,  8. 
6th  ed.  p.  125), — which  provides  for  payment  of  debts  of  decedents 
at  any  time  after  six  months  from  granting  of  said  letters, — do  not 
apply  to  mechanics'  liens. 


In  a  proceeding  for  foreclosure  of  a  mechanics'  lien  (under  the  Kings 
and  Queens  counties  act,  L.  1862,  p.  950,  c.  478,  §  6),  costs  are  in 
the  discretion  of  the  court.* 


*  See  the  Kings  and  Queens  county  act  quoted  in  the  opinion. 

The  provision  for  costs  in  the  general  act  {L.  1878,  p.  748,  c. 
489,  §  18,  amending  Z.  1854,  p.  1090,  c.  402,  §  16)  is  as  follows: 
"  Costs  and  disbursements  shall  be  allowed  to  either  party  upon  the 
principles  and  by  the  same  rules  in  such  actions  as  are  now  allowed 
by  law  in  actions  for  relief  arising  on  contract,  and  shall  be  included 
in  the  judgment  recovered  therein,  and  the  expenses  incurred  in 
serving  said  notice  by  publication,  may  be  allowed  in  justices' 
courts,  and  added  to  the  amount  of  costs  now  allowed  in  said  courts. 
When  the  action  is  brought  in  the  supreme  court  or  in  a  county 
court,  such  direction  shall  be  made  in  the  discretion  of  the  court,  as 
to  the  payment  of  costs,  as  shall  be  just  and  equitable,  and  the  judg- 
ment entered  shall  specify  to  whom  and  by  whom  the  costs  are  to  be 
paid." 

The  Rensselaer  county  act  (1  L.  1866,  p.  15,  c.  778  of  1865,  §  16) 
provides  that,  *'  Costs  and  disbursements  shall  be  allowed  to  either 
party  upon  tlie  principles  and  by  the  same  rules  in  such  proceedings 
as  they  are  now  allowed  by  law  in  actions  on  contract,  and  shall  be 
included  in  the  judgment  recovered ;  and  the  expenses  incurred  in 
serving  said  summons  upon  the  owner  by  publication  shall  be  allowed 
by  the  justice,  or  in  the  said  justices'  court,  and  added  to  the  amount 
of  costs  now  allowed  in  justices'  courts." 

The  provisions  on  the  subject  in  the  Buffalo  act  (2  L,  1871,  p. 
1981,  c.  872,  §§  7  and  9),  are  that  upon  default  of  the  owner,  the 
clerk  of  the  court  may  assess  the  amount  due,  and  *' judgment  shall 
be  entered,  establishing  the  amount  of  said  lien,  with  the  costs,  and 
execution  shall  issue  thereupon,"  and  that  on  appeals  in  actions  to 
enforce  liens  **  shall  be  thereafter  heard,  governed  and  determined, 
upon  the  same  principles  and  by  the  same  rules,  that  appeals  in  said 
actions  are  now  heard,  governed  and  determined,  with  like  costs  and 
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Where  the  foreclosure  is  against  an  executor  or  administrator,  and 
the  claim  has  not  been  unreasonably  resisted  or  neglected,  the 
court  may  properly  refuse  costs. 

Disbursements,  however,  may  be  allowed  in  such  a  case. 

I.  November^  1876.  Foreclosure  of  a  mechanics' 
lien. 

This  action  was  brought  by  Frederick  Marryatt 
and  William  Nelson,  against  Christiana  Riley,  wife  oi 
John  Riley,  Sophia  Palmer,  widow  and  administratrix 
of  John  Palmer,  deceased. 

The  plaintiffs  rendered  work  and  labor,  and  furnished 
materials  on  and  about  the  erecting  of  a  house  on  a  lot 
of  land  owned  by  one  John  Palmer.  The  contract  was 
entered  into  between  plaintiffs  and  said  John  Palmer 
in  February,  1876.  John  Palmer  died  in  March,  1876, 
seized  of  the  premises  in  question,  and  leaving  his 
widow,  Sophia  Palmer,  and  Christiana  Riley,  a  daugh- 
ter his  only  heu^s  at  law. 

Mrs.  Palmer  was  appointed  administratrix  in  March, 
1876.  The  contract  was  not  completed  till  about  May 
1, 1876,  and  on  May  12, 1876,  the  notice  of  lien  was  filed 
against  the  above  named  defendants,  and  also  the  said 
John  Palmer. 

The  complaint  alleged  that  the  work  and  materials 
were  done  and  furnished  in  pursuance  of  a  contract 


disbursements,  and  judgment  thereon  enforced  in  the  same  manner 
as  judgments  on  appeals  are  now  enforced  and  collected/' 

The  New  York  city  act  (L,  1875,  pp.  488,  439,  c.  879,  §§  13  and 
19)  in  section  13,  after  providing  that  the  owner  may  offer  to  pay  a 
certain  amount  into  court,  &c.,  is  as  follows:  *'In  case  the  offer  be 
not  accepted  within  ten  days,  and  the  plaintiff  fails  to  recover  any 
more  favorable  judgment  against  the  property,  he  shall  pay  all  costs 
in  the  action  incurred  by  the  owner  from  the  time  of  the  offer." 

The  following  is  section  19  of  this  act  :  *^  Costs  in  all  actions 
under  this  act,  except  as  provided  in  section  thirteen,  shall  rest  in 
the  discretion  of  the  court,  and  may  be  awarded  to  or  against  the 
plaintiff  or  defendants,  or  any  or  either  of  them,  as  may  be  just." 
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with  said  John  Palmer  and  the  defendants  above 
named,  but  the  evidence  showed  that  the  contract  was 
made  with  John  Palmer  alone,  and  that  the  only  con- 
nection which  the  defendants  had  therewith,  was,  after 
the  death  of  John  Palmer,  to  request  the  plaintiffs  to 
go  on  and  complete  the  contract. 

It  appeared  from  the  evidence  that  the  whole  con- 
tract price  was  $525,  upon  which  there  was  paid  by 
John  Palmer  in  his  life  time,  $300,  leaving  due  on  the 
contract  $225,  to  which  is  to  be  added  an  item  of  extra 
work,  79  cents,  making  the  total  amount  due,  $225.79.  It 
also  appeared  that  work  to  the  amount  of  about  $150. 
was  done  after  the  death  of  Mr.  Palmer. 

Rufus  L.  Scotty  for  the  pMntififs. 

James  J.  Rogers^  tor  the  defendants. 

McCuE,  J. — [After  stating  the  facts] — ^The  lien  law 
has  not  in  express  terms  made  provision  where  the 
owner  has  died  before  the  completion  of  the  contract 
and  before  the  filing  of  the  notice  of  lien,  and  we  have 
not  been  able  to  find  any  reported  cases  which  can  be 
invoked  as  authority  on  this  precise  point.  We  are 
left,  therefore,  to  dispose  of  the  case  in  such  manner  as 
will  give  effect  to  the  plain  intent  and  scope  of  the  lien 
law,  which  was  intended,  as  its  title  indicates,  for  the 
better  security  of  mechanics,  laborers  and  others. 

The  death  of  John  Palmer  did  not  release  the  plain- 
tiffs from  the  obligations  which  they  assumed  when 
they  enteied  into  the  contract,  and  they  were  bound  to 
go  on  and  perform  the  contract  notwithstanding  the 
death  of  one  of  the  i)arties.  And  it  follows  that  if  they 
fulfill  the  contract  on  their  part,  they  are  entitled  to 
all  the  privileges  and  securities  which  attached  to  the 
contract  at  the  time  they  entered  into  it.  The  lien  law 
then  in  force,  and  in  view  of  which  we  have  the  right  to 
presume  the  contract  was  entered  into  by  all  the  par- 
ties, gave  the  plaintiffs  the  right  to  secure  payment 


ABBOTT'S    NEW   CASES.  123 

Marryatt  v,  Riley. 

for  their  labor  and  materials  by  filing  a  notice  of  lien 
as  prescribed  in  section  3  of  the  act.  This  notice  could 
not  be  filed  until  the  contract  had  been  i)erformed,  but 
could  be  filed  at  any  time  thereafter  and  within  three 
months  of  the  time  of  completion.  So  that  from  the 
time  the  contract  was  made  and  the  performance  of  it 
was  entered  upon,  the  corresponding  rights  and  privi- 
leges of  the  parties  were  fixed,  and  we  do  not  think  that 
the  death  of  one  of  the  parties  can  in  any  way  change 
them. 

It  follows,  therefore,  that  the  plaintiiBfs  had  a  right 
to  file  this  notice  of  lien. 

It  is  insisted,  however,  that  the  defendants  were  not 
parties  to  the  contract,  and  that  the  action  cannot  lie 
against  them,  and  also,  that  the  action  is  in  violation  of 
the  statute  which  prohibits  the  bringing  of  any  suits 
against  the  heirs  or  devisees  of  real  estate,  in  order  to 
charge  them  with  the  debts  of  the  testator  or  intestate, 
within  three  years  from  the  granting  of  letters  testa- 
mentary or  of  administration  (See  3  Ji.  S.  6th  ed.  p. 
119). 

It  is  also  urged  that  the  plaintiffs  must  first  seek 
payment  out  of  the  general  estate  of  the  deceased ;  and 
that  to  hold  otherwise  is  in  effect  to  give  the  plaintiffs 
a  preference  over  other  creditors  of  the  deceased  (3  -B. 
S.  6th  ed.  p.  125.  §  18,  subdiv.  1). 

To  this  it  may  be  answered : 

1st.  No  personal  claim  is  made  against  the  defen- 
dants.   The  proceeding  is  in  rem. 

2nd.  The  provisions  of  the  Revised  Statutes  above 
referred  to,  cannot  be  held  to  apply  to  the  case  under 
examination. 

The  right  to  the  lien  was  coextensive  with  the  con- 
tract itself,  requiring  only  that  the  conditions  should 
be  thereafter  fulfilled  which  the  law  pointed  out,  viz., 
the  completion  of  the  work,  and  the  filing  of  the  notice 
within   three  months   thereafter.     After  which  the 
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effect  of  the  lien,  to  the  extent  of  the  right,  title  and 
interest  of  the  owner,  was  as  perfect  as  though  the 
owner  had,  conterapomneously  with  the  execution  of 
the  contract,  executed  a  formal  instrument  to  secure 
the  money  which  was  to  grow  due  on  the  contract.  In 
other  words,  the  law  has  provided  in  this*  class  of  con- 
tracts a  special  security  by  way  of  lien  upon  the  real 
estate  improved,  to  the  extent  of  securing  the  me- 
chanic the  value  of  his  labor  and  materials. 

It  is  true  that  as  between  the  heirs  at  law  and  next 
of  kin,  the  personal  estate  is  the  primary  fund  for  the 
payment  of  all  debts  not  secured  by  mortgage,  and 
it  may  well  be  that  on  the  settlement  of  the  estate,  the 
heir  at  law  will  have  a  right  to  claim  to  be  re-imbursed 
whatever  amount  she  may  be  compelled  to  pay  in  order 
to  relieve  her  inheritance  from  this  lien.  But  this  rule 
cannot  operate  to  the  extent  of  depriving  the  plaintifis 
of  the  benefit  of  the  law,  which  gave  them  security  in 
a  certain  event,  for  the  amount  which  they  might 
expend  in  the  improvement  of  the  real  estate  in  ques- 
tion. 

This  doctrine  is,  I  think,  plainly  recognized  in  Tay- 
lor V.  Taylor  (3  Bradford!  s  Surrogate  Reports^  64), 
referred  to  by  defendant's  counsel.  It  does  not  api)ear 
when  the  liens  were  filed  in  the  case  cited ;  but  it  is  a 
fair  presumption  that  they  were  not  filed  until  after 
the  death  of  the  intestate,  because  the  report  shows 
that  at  the  time  of  his  death,  the  intestate  had  made 
two  payments  only  on  the  house,  leaving  a  large  pay- 
ment unpaid,  and  which,  by  the  terms  of  the  contract, 
was  not  due  until  the  house  was  fully  completed. 
The  contract  was  made  in  January,  and  the  intestate 
died  in  the  March  following,  thus  giving  rise,  I  think, 
to  the  inference,  that  at  the  time  of  his  death  the  con- 
tract was  not  complete,  and  therefore  the  contractor 
could  not  have  been  in  a  position  to  file  a  notice  of 
lien. 
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Referring  to  the  fact  that  the  amonnts  due  on  the 
contract  had  been  paid  out  of  the  proceeds  of  the  sale 
of  the  real  estate,  the  surrogate  says :  **  They  were  paid 
out  of  the  land  sold  in  the  first  instance  as  a  matter  of 
necessity,  for  being  lienSj  a  good  title  could  not  be 
given  to  the  purchaser  without  paying  them."  The 
surrogate  then  discusses  the  ultimate  fund  out  of  which 
these  debts  were  to  be  discharged,  and  concluding  that 
the  builder,  although  he  had  a  lien  upon  the  land,  had 
also  a  right  of  action  against  the  administratrix,  con- 
cludes that  ultimately  the  personal  estate  was  bound  to 
discharge  these  liabilities. 

But  whether  these  liens  were  filed  before  or  after 
the  death  of  the  intestate,  would  not,  in  my  view  of 
the  law,  make  any  diflference.  The  special  law  which 
governs  this  class  of  contracts,  gives  a  right  to  the 
lien  for  all  moneys  which  grow  due  under  the  contract ; 
and  to  hold  that  the  death  of  one  of  the  parties 
deprives  the  other  of  his  security,  is  to  introduce  an 
element  of  insecurity  totally  inconsistent  with  the 
avowed  intent  of  the  law. 

I  am  of  opinion,  therefore,  that  the  plaintiffs  are 
entitled  to  enforce  their  lien  and  to  have  the  usual 
decree  in  such  cases,  with  costs.  The  decree  may 
provide,  if  the  defendant  Riley  elect,  that  the  admin- 
istratrix pay  her  out  of  the  personal  estate  of  the 
intestate,  whatever  sums  the  said  Riley  may  be  com- 
pelled to  pay  to  discharge  the  lien,  and  to  defray  the 
costs  and  expenses  of  this  action  as  the  same  may  be 
taxed  and  allowed  to  the  plaintiffs. 


n.  Aprilj  1877.  Appeal  from  order  denying  costs. 

The  foregoing  decision  was  afterwards  modified  as 
to  costs  upon  a  motion  for  an  extra  allowance.  The 
motion  was  in  the  nature  of  an  appeal  from  the  tax- 
ation. 
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Mr.  Justice  McCue,  before  whom  the  motion  was 
heard,  delivered  the  following  opinion : 

''The  mechanics'  lien  act  provides  that  costs  shall 
be  allowed  by  the  statutes  in  civil  actions  {Laws  1873, 
ch.  478,  §  6). 

''  The  Code  gives  costs  in  an  action  defended  by  an 
executor  or  administrator  as  in  an  action  against  a  per- 
son defending  in  his  own  right ;  the  costs  are  chargeable 
only  upon  the  estate  or  fund  unless  the  court  shall  direct 
the  same  to  be  paid  personally  by  the  defendant  for 
mismanagement  or  bad  faith  in  such  defense.  This 
section  is  not  to  be  construed  to  allow  suits  against 
executor  or  administrator  where  they  are  now  exempted 
by  sec.  41,  tit.  3,  ch.  2  of  the  Mevised  Statutes. 

''Section  41,  above  referred  to,  declares  that  costs 
cannot  be  collected  against  executor  or  administrator  to 
be  levied  on  their  property  or  of  the  property  of  the 
deceased,  unless  it  appears  that  the  demand  has  been 
presented  within  the  time  provided  by  law  (six  months) 
and  payment  has  been  unreasonably  resisted  or  ne- 
glected, or  there  has  been  a  refusal  to  refer ;  in  which 
case  the  court  may  award  costs  against  the  property 
of  the  deceased,  having  reference  to  the  facts  as  they 
appeared  in  the  trial. 

"The  contract  was  made  in  February,  1876.  The 
owner  died  in  March  following,  and  the  defendant 
Sophia  Palmer  was  appointed  administratrix  in  the 
same  month ;  contract  was  completed  about  May  1, 
1876,  and  on  the  12th  of  the  same  month  the  lien  was 
filed.  This  action  was  commenced  on  or  about  May 
29,  1876. 

"The  inventory  of  the  decedent's  estate  was  filed 
on  May  8,  1876,  and  as  it  therein  appears  the  personal 
estate  amounted  to  $505.14;  deducting  therefrom  the 
amount  set  apart  by  the  statute  for  the  widow,  the  net 
personal  estate  reached  the  sum  of  $355.14. 

"  In  view  thus  of  all  the  facts  and  circumstanoes  of 
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the  case^  I  do  not  think  that  it  can  be  said  that  the 
jjayment  of  the  plaintiffs'  claim  was  unreasonably  re- 
sisted or  neglected ;  but  it  is  a  proper  case  for  the 
exercise  of  the  discretion  vested  in  the  court  to  deny 
the  usual  taxable  costs.  The  plaintiffs,  however,  should 
have  their  proper  disbursements. 

"  The  decision  heretofore  made  by  me  in  respect  to 
costs  to  be  modified  accordingly,  and  judgment  should 
be  entered  only  for  the  amount  of  the  principal,  in- 
terest and  disbursements." 

From  this  decision  the  plaintiffs  appealed. 

Rufus  L,  ScoUj  for  appellants. — I.  This  case  was 
disposed  of  as  though  it  were  against  an  executrix, 
without  passing  judgment  as  to  the  right  of  costs,  in- 
dependent of  that  fact ;  whereas  the  defendant  Riley 
incurred  costs  in  her  individual  capacity. 

II.  The  costs  could  not  in  any  event  be  charged  to 
the  estate  (Hallam  v.  Weed,  24  Barb.  546). 

III.  The  plaintiffs  are  entitled  to  costs  as  a  matter 
of  course  {Code,  §  304  ;  Trust  v.  Pierson,  1  Hilt.  292 ; 
KneelancPs  Lien  Law,  82). 

IV.  It  is  held  that  mortgages  are  excluded  from 
the  application  of  section  304  by  the  language  of  sec* 
tion  308,  which  implies  the  reverse  as  to  Uen  suits 
(Gallagher  v.  Egan,  2  Savdf.  742). 

James  J.  Rogers,  for  respondents. 

Rky:j^olds,  J. — In  this  case  the  question  arises 
whether,  under  the  act  passed  April  24,  1862,  provid- 
ing for  mechanics'  liens  in  Kings  and  Queens  counties, 
the  prevailing  party,  in  an  action  brought  to  foreclose 
a  lien,  is  entitled  to  costs  as  a  matter  of  course. 

Subdivision  4  of  section  2  of  said  act  provides,  in 
broad  and  comprehensive  terms,  that  the  pleadings  and 
practice  in  such  actions  shaU  be  the  same  as  in  civil 
actions ;  that  costs  shall  be  taxed  and  recovered  pursu- 
ant to  the  ^^law,  rules  and  practice  in  such  civil  ac- 
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tions ;"  and  that  ''such  action  shall  be  governed,  and 
the  judgment  thereon  enforced,  in  the  same  manner  as 
upon  issues  joined  and  judgments  rendered  in  all  other 
such  civil  actions  aforesaid;"  and  in  section  6  it  is 
more  explicitly  provided  that  "costs  shaU  be  allowed 
upon  the  same  principles  and  by  the  same  rules  in  the 
action  as  they  are  now  allowed  by  statute  in  civil  ac- 
tions aforesaid,  and  shall  form  a  part  of  the  judgment, 
except  in  cases  where  the  amount  of  recovery  is  less 
than  fifty  dollars,  no  more  costs  than  damages  shall  be 
allowed  to  the  party  recovering  such  judgment." 

It  is  claimed  that  the  language  of  the  section  last 
quoted  imperatively  requires  the  allowance  of  costs  to 
the  successful  party.  1  do  not  so  understand  it.  I 
think  the  plain  intention  was  to  put  these  actions  upon 
the  same  ground  as  to  costs,  as  if  they  had  been  em- 
braced by  the  Code.  Costs  in  these  actions  are  to  be 
allowed  "  upon  the  same  principles  "  as  in  other  cases. 
Turning  to  the  Code  on  the  subject  of  costs,  we  find 
that  in  certain  specified  classes  of  actions,  costs  shall 
be  given  or  withheld,  according  to  the  rules  which  are 
prescribed  by  section  306.  In  other  actions  costs 
may  be  allowed  or  not,  in  the  discretion  of  the  court." 
Actions  for  the  foreclosure  of  mechanics'  liens,  are 
plainly  not  among  the  classes  mentioned  in  section 
304,  and  come  within  the  designation,  ''other  cases." 
I  think  it  follows  that  the  allowance  of  costs,  in  an 
action  under  this  statute,  is  in  the  discretion  of  the 
court.  Any  other  construction  of  the  statute  would 
apply  different  "principles  and  rules"  from  those 
which  govern  other  civil  actions,  and  which  would 
have  governed  this,  if  it  had  been  in  existence  at  the 
time  of  the  adoption  of  the  Code.  The  legislature,  on 
the  other  hand,  seem  to  have  meant  to  place  it  on  the 
same  footing  as  if  it  had  been  originally  embraced  in 
that  system.  This  conclusion  is  strengthened  by 
reference  to  section  18  of  the  act^  which  provides  that 
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the  contractor  or  sub-contractor  may  be  sued  with  the 
otcner,  and  in  case  of  recovery  against  the  contractor 
or  sub-contractor,  in  addition  to  judgment  against  the 
owner,  the  court  may  award  costs  against  such  of  the 
parties  as  shall  be  just.  The  reasons  given  by  the 
court  in  this  case  for  the  refusal  of  costs  to  the  plain- 
tiff, seem  to  have  been  sufficient,  and  we  do  not  feel 
called  ui)on  to  interfere  with  that  disposition  of  the 
matter. 

The  order  should  be  affirmed. 


NeHiSON,  Ch.  J.,  concurred. 


ELMORE  V.  HYDE. 
If.  T.  Common  Pleas ;  Special  Term^  Marchy  ISSTL 

Attornbt. — Practice.  — ^Parties.  — Witness. 

An  application  for  the  examination  of  an  adverse  partjt  before  trial 
under  section  891  of  the  Code,  should  explicitly  allege  his  know- 
ledge of  specific  facts  and  circumstances,  and  that  he  can  testify 
thereto,  and  that  such  facts  are  material  to  the  case  of  the  appli- 
cant. 

The  general  charge  by  an  attorney,  made  on  behalf  of  his  client,  071 
infcrmation  and  Mief,  of  a  knowledge  b^  all  the  defendants,  in 
gross,  of  the  various  facts  alleged,  is  no  ground  for  the  examina- 
tion of  either  one  of  them. 

It  MemSj  that  unless  an  application  foe  such  an  examination  is  predi- 
cated upon  some  reliable  evidence,,  as  to  matters  precisely  disclosed 
and  shown  positively  or  presumptively  to  be  within  tlie  adverse 
party's  knowledge,  any  order  for  his  examination  is  without  the 
jurisdiction  of  the  officer  to  whom  the  application  is  made. 

Application  by  plaintifiE  for  examination  of  a  defen- 
dant before  trial. 

This  action  was  bron^t  by  Lyman  Elmore  and 
Vol*,  n.— •» 
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another  against  Henry  B.  Hyde  and  others.  After  the 
action  was  at  issue  application  was  made  by  the  plain- 
tiffs, for  the  examination  of  the  defendant  Henry  B. 
Hyde  as  a  witness  on  their  behalf  before  trial,  under 
section  391  of  the  Code. 

The  application  was  founded  merely  upon  the  com- 
plaint, verified  in  the  usual  form,  and  the  affidavit  of 
the  plaintiff's  attorney,  that  neither  he  nor  the  plain- 
tiffs, to  his  best  knowledge,  information  and  belief, 
possessed  any  actual  knowledge  of  the  facts  requisite 
to  be  proven  on  the  trial,  to  maintain  the  action,  and 
that  such  knowledge  was  peculiarly  within  the  posses- 
sion and  control  of  "the  defendants,"  and  neither  the 
plaintiffs  nor  deponent  knew  of  any  source  from 
which  the  proofs  or  evidence  necessary  to  he  produced 
on  such  trial  as  aforesaid^  could  he  obtained^  except 
hy  the  examination  of  said  defendants. 

W.  J.  Bviler^  for  the  application. 

A,  J.  Vanderpoel  and  James  Emott,  opposed. 

Robinson,  J. —  [After  stating  the  facts.] — I  had 
occasion  recently,  in  the  case  of  Schepmoes  v.  Bousson, 
1  Abb.  N.  C.  481,  in  what  might  be  teimed  a  suit  at 
lauDj  to  examine,  somewhat  in  detail,  what  I  regard 
to  be  the  peculiar  province  of  the  proceeding  thus 
authorized,  and  to  express  the  opinion  that  it  was  one 
assimilated  to  and  a  substitute  for  the  former  proceed- 
ing by  bill  of  discovery  in  aid  of  such  an  action  or  its 
defense,  whereby  the  adverse  party,  if  a  necessary  and 
material  witness  to  the  case  of  the  party  seeking  his 
examination,  might  be  so  examined  preliminarily  to 
the  trial,  as  well  in  respect  to  matters  exclusively  with- 
in his  knowledge  as  also  with  a  view  to  avoid  the 
expense  and  trouble  of  procuring  other  witnesses  on 
the  trial  to  such  facts.  That  such  proceeding  accorded 
with  that  furnished,  previously  to  the  Code,  by  a  bill  of 
.discovery  in  aid  of  a  jurisdiction  which  could  not 
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compel  evidence  on  oath  by  the  defendant  as  to  matters 
material  to  sustain  the  case  of  the  complainant  {Story 
Eq.  PI.  %  319,  note  3). 

I  further  held  that  the  application,  when  made  after 
issue  joined,  must  show  affirmatively,  the  nature  of 
the  action  and  plaintiff's  demand;  the  nature  of  the 
defense,  if  the  defendant  was  the  applicant ;  that  in 
every  case  it  must  be  made  to  appear  that  the  testimony 
of  the  adverse  party  sought  to  be  obtained  was  material 
to  tJie  case  of  the  applicant,  and  that  the  circumstances  - 
of  the  case  required  such  examination  to  obtain  justice 
between  the  parties.  And,  as  the  proceeding  was  regu- 
lated by  the  21st  rule,  that  the  affidavit  on  which  the 
application  was  based  should  disclose  the  nature  of 
the  discovery  sought  to  enable  the  applicant  to  estab- 
lish his  case  or  defense  on  the  trial,  and  how  the  same 
was  material  in  aid  of  the  prosecution  or  defense,  as 
the  case  might  be  {Story  Eq.  PI.  §  366,  subd.  2  and 
cases  cited,  note  t).  That  while  legitimate  and  author- 
ized for  this  purpose,  it  was  not  intended  and  ought , 
not  to  be  used  for  mere  purposes  of  cross-examination, ' 
or  a  fishing  or  inquisitorial  investigation  into  the  case 
of  the  party  sought  to  be  examined,  or  to  elicit  the 
grounds  or  sources  of  any  adverse  claims,  or  the  evi- : 
deuce  of  witnesses  by  which  they  could  be  established,  \ 
or  with  a  mere  view  to  enable  the  party  to  prepare  for 
trial ;  but  that  (in  a  proper  case)  it  should  be  allowed  so  \ 
as  to  enable  him  to  thereby  avoid  the  necessity  of  pro- 
curing the  attendance  of  other  witnesses  to  prove  or 
maintain  his  case  {Wigram  on  Dis.  4,  22;  Vance 
V.  Andrews,  2  Barh.  Oh.  370) ;  that  the  testimony 
sought  might  be  so  exacted  if  it  were  shown  to  be  ma- 
terial, although  not  necessary  to  the  maintenance  of 
the  case  of  the  applicant ;  but  I  further  there  intimated 
and  so  now  hold,  that  otherwise  than  as  above  indi- 
cated, the  application  must  show  affirmatively  on 
affidavit   satisfactory  to   the  judge,   that  the  party 
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sought  to  be  exafoined  was  personally  cognizant  of  or 
had  it  readily  in  his  power,  through  deeds,  papers  and 
writings  which  he  was  possessed  of  or  could  command 
( Wigram  on  Dis.  13),  to  ascertain  particvlaT  facts 
"material  to  the  applicanPs  case  and  that  his  examina- 
tion in  respect  thereto  was  necessary  and  proper  for 
the  purpose  of  attaining  justice  between  the  parties. 

The  provisions  of  the  Code  have  effected  or  resulted 
in  this  difference — that  while,  to  a  bill  of  discovery 
against  several  defendants  united  in  interest  or  charged 
with  common  action,  specific  answers  from  each,  as  to 
every  matter  specifically  alleged  might  be  exacted,  the 
proceeding  under  the  Code  is  several  as  to  each  ad- 
verse party,  who  is  to  be  separately  proceeded  against 
for  the  purpose  of  his  own  examination  as  a  witness^ 
and  '^  subject  to  the  same  rules  of  examination  as  any 
other  witness  "  {Code,  §  390). 

This  last  qualification  avoids  any  analogy  to  the 
to  the  rule  in  chancery,  that  the  answer  of  a  defendant 
under  oath,  responsive  to  an  ihqxury  could  not  be  over- 
come by  a  single  witness  (Forward  v.  Harris,  30  Barb. 
341) ;  and  his  testimony  cannot  affect  his  co-defendants 
unless  they  have  a  common  interest  in  the  relief  sought 
for  by  the  complaint. 

[The  learned  judge  here  stated  on  what  pai)ers  the 
application  was  made,  and  the  substance  of  ^he  attor- 
ney's  affidavit.] 

The  affidavit  of  the  attorney  establishes  nothing 
except  as  to  matters  within  his  knowledge,  and  under 
such  general  allegations,  discloses  no  facts  alleged 
under  oath,  known  to  plaintiffs  or  to  him,  ui)on  which 
it  is  shown,  as  of  their  own  knowledge,  or  presump- 
tively, from  facts  which  they  can  so  truthfully  state 
under  oath,  that  this  dtfendarU,  Henry  B.  Hyde,  was 
a  witness  to,  or  is  personally  cognizant  of  any  fact, 
matter  or  thing  material  to  the  plaintiff's  case,  or  of 
any  act  or  transaction  at  which  he  was  present  and 


ABBOTT'S    NEW   CASES.  188 


Elmore  «.  Hyde. 


had  knowledge  thereof,  and  which  was  material  to  the 
plaintiff's  case,  or  in  respect  to  which  he  could  testify- 
in  plaintiff's  behalf.  Mere  advice  of  counsel  is  insuf- 
ficient to  establish  such  necessity  of  evidence  (Wilkie 
V,  Moore,  17  Bow.  Pr.  480 ;  Strong  v.  Strong,  3  Hobt 
676 ;  People  v.  Trinity  Church,  6  Abb.  Pr.  177).  In 
the  substitution  of  this  extraordinary  mode  of  exam- 
ination of  an  adversary  before  trial  and  out  of  court, 
as  a  witness  in  aid  of  the  case  of  the  party  calling 
him,  the  peculiar  means  prescribed  by  the  Code  in 
substitution  of  the  proceeding  by  bill  of  discovery  and 
the  particular  facts  and  circumstances  necessary  to  be 
disclosed  by  affidavit  under  which  such  remedy  could 
have  been  previously  invoked,  cannot  be  disregarded, 
nor  can  any  of  the  rules  of  examination  of  any  other 
witness  ordinarily  called  by  a  party  on  the  trial,  be  in- 
novated ui)on  {Code^  §  390).  Where  such  examination 
is  sought  to  be  obtained  by  an  adverse  party  after  is- 
sue and  before  trial,  the  application  must  show,  by 
satisfactory  proof,  the  particulars  above  stated. 

What  particular  facts  are  within  the  esi)ecial  knowl- 
edge of  this  defendant,  Henry  B.  Hyde,  in  respect  to 
which  his  examinr  tion  is  sought  on  this  application,  are 
not  disclosed  by  any  of  the  papers  presented  on  this 
application.  The  general  charge  by  an  attorney,  made 
on  behalf  of  his  client,  on  iTtfoTiaation  and  beliefs  of  a 
knowledge  by  all  the  defendants,  in  gross,  of  the  vari- 
ous facts  alleged,  constitutes  no  ground  for  the  exam- 
ination of  either  one  of  them.  Without  such  charge 
of  special  knowledge  on  the  part  of  Mr.  Hyde  of  all  or 
some  of  them,  the  provisions  of  the  Code  do  not,  be- 
yond what  was  allowed  under  a  bill  of  discovery,  af- 
ford any  means  for  a  fishing  examination,  upon  general 
and  indefinite  allegations,  unestablished  by  some  af- 
firmative proof  founded  on  direct  assertion  by  one  as- 
suming the  responsibility  of  an  oath  thereto,  which 
either  establishes  the  existence  of  such  knowledge  on 
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his  part  or  the  proof  of  any  other  facts  from  which  such 
knowledge  could  be  legally  inferred.  As  Justice  Kent 
says,  in  Newkirk  v.  Willett,  2  Johns.  Cas.  413,  in  de- 
livering the  opinion  of  the  court  of  errors:  "Unless 
the  party  calling  for  the  discovery  wiU  state  some  mat- 
ter of  fact,  material  to  his  defense,  which  he  wishes  to 
substantiate  by  the  confession  of  the  defendant,  the 
court  will  not  enforce  the  remedy." 

The  proceeding  is  special,  and  outside  of  any  mode 
known  to  the  common  law.  The  attendance  of  the  ad- 
verse party  on  such  examination  is  not  enforceable 
upon  the  common  law  writ  of  subpoena,  and  only  on 
the  special  order  and  summons  of  the  judge,  allowed 
upon  facts  shown  to  him  by  affidavit,  warranting  any 
such  examination  before  trial. 

The  object  of  the  proceeding  is  perverted  when  used 
for  the  mere  purpose  of  inquiry  as  to  what  the  party 
may  possibly  know,  or  may  be  extracted  from  him  on 
an  inquisitorial  examination  in  aid  of  the  party  seek- 
ing the  examination.  His  liability  or  responsibility 
for  attendance  as  a  witness  and  adverse  party,  and  sub- 
mitting to  an  examination,  depends  upon  the  fact  that 
he  has  actual  knowledge  or  is  in  possession  of  means 
of  affording  evidence  of  something  material  to  the  case 
of  the  party  so  assuming  to  call  him  as  a  witness  (See 
cases  cited  in  Schepmoes  v.  Bousson,  supra  ;  Lane  v. 
Stebbins,  9  Faigej  622). 

WhUe  the  absence  of  such  knowledge  alleged  and 
proven  would  exempt  him  from  responsibility  to  the 
party  summoning  him  for  non-attendance  under  sub- 
poena at  the  trial,  so  too  under  this  proceeding.  Unless 
the  application  for  his  examination  is  thus  predicated 
upon  some  reliable  evidence  as  to  matters  precisely  dis- 
closed and  positively  or  presumptively  shown  to  be 
within  his  knowledge,  any  order  for  his  examination  is 
in  my  opinion  without  the  jurisdiction  of  the  officer  to 
whom  the  application  is  made  (See  Tilton  v.  United 
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States  life  Ins.  Co.,  1  Abb.  N.  C.  348,  affirmed  at  gen- 
eml  term,  January,  1877) ;  and  if  incautiously  granted 
it  ought  on  application  to  be  vacated.  It  is  certainly 
within  the  discretion  of  the  judge  to  grant  or  deny  the 
application,  and  also  on  the  examination  to  limit  it  to 
such  subjects  of  examination  as  were  properly  pre- 
sented in  the  original  appUcation.  Outside  of  the  ex- 
amination of  an  adverse  party  as  allowed  by  section  391 
of  the  Code,  all  essential  rights  of  parties  after  issue 
joined  may  be  obtained  by  calling  such  adverse  party 
as  a  witness  on  the  trial ;  and  the  only  legitimate  end  to 
be  gained  by  such  examination  after  issue  joined  and 
before  trial,  is  to  relieve  the  party  from  the  trouble  and 
exi)ense  of  calling  other  witnesses  to  establish  his  case. 
This  evidently  is  not  one  of  substantial  right,  affecting 
the  merits  of  the  controversy,  as  was  possibly  the  case 
in  Glenny  v.  Stedwell,  64  if.  ¥.;  1  Abb.  If.  C.  327.  But 
after  issue  joined  it  is  matter  of  incidental  consideration, 
and  its  allowance  I'ests  in  the  judicial  discretion  of  the 
judge  to  whom  the  application  is  made  upon  consider- 
ation of  the  facts  and  circumstances  stated  in  the 
affidavit  presented  him  thereon,  showing  its  necessity 
in  order  to  "attain  justice  between  the  parties '*  (Gels- 
ton  V.  Hoyt,  1  JoJiTis.  Cli.  543). 

Under  the  former  practice  for  purposes  of  discovery 
it  was  essential  that  the  bill  should  contain  precise 
statements  of  the  facts  sought  to  be  discovered  from 
the  defendant,  and  disclose  their  materiality  to  the 
complainant's  case  and  to  the  establishment  of  a 
judgment  thereon  as  against  the  adverse  claim  of  the 
defendants  in  the  action.  It  could  not  be  maintained 
as  to  any  of  the  defendants  against  whom  no  judgment 
could  be  rendered  on  the  case  presented,  or  who  could 
be  called  as  a  witness  on  the  trial  of  the  action  at  law, 
nor  could  the  answer  of  any  such  a  defendant  be  read 
against  his  co-defendants  {Hughes  Eq.  Drafty  374,  and 
notes). 
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The  jurisdiction  of  the  court  of  equity  was  carefully 
guarded  so  as  to  eUcit  the  truth  without  wrong  to  the 
party  from  whom  the  discovery  was  sought.  His  ex- 
amination was  not  to  be  made  suddenly  or  without 
time  for  deliberate  answer.  He  was  informed  by  the 
bill  as  to  the  objects  aimed  at,  and  had  the  plaintifiPs 
statements  and  the  whole  of  the  interrogatories  to 
which  he  was  to  respond  before  him,  so  that  he  might 
give  either  direct  or  modified  answers  or  explanatory 
statements.  It  is  in  this  view  of  the  proper  purposes 
of  a  biU  of  discovery  for  which  the  provisions  of  the 
Code  are  a  substitute  that  I  am  of  the  opinion  that  this 
proceeding  is  not  permissible  for  the  purposes  of  a 
general  and  indiscriminate  examination  or  inquiry  of 
an  adverse  party  as  to  what  matters  he  may  possibly 
know,  or  to  which  he  may  be  able  to  testify  without  pre- 
vious specific  charge  by  affidavit  of  his  knowledge  of 
specific  facts  and  circumstances,  and  that  he  can  testify 
thereto.  Without  such  evidence  furnished  the  judge 
and  a  precise  assertion  by  affidavit,  of  the  knowledge 
possessed  by  the  adverse  party,  of  the  particular  mat- 
ters in  respect  to  which  the  examination  is  sought  and 
which  shall  be  shown  material  to  the  case  of  the  appli- 
cant, an  allowance  of  his  examination  before  trial  may 
weU  be  characterized  as  a  mere  fishing  examination, 
which  should  neither  be  allowed  nor  favored,  and  far 
less  should  the  power  be  exercised  for  inequitable  pur- 
I)Oses,  or  to  create  or  promote  litigation  (2  JoTitis.  Ch. 
150 ;  3  Id.  467 ;  4  Paige,  639 ;  6  Barb.  297). 

Without  further  consideration  of  the  merits  of  the 
case  presented  by  the  complaint  as  to  whether  the 
plaintiffs  show  any  title  to  sue,  or  whether,  or  on  further 
application,  supplying  the  defects  before  indicated,  any 
such  application,  considering  the  pecuUar  character  of 
the  case,  should  be  granted  before  trial,  the  present  one 
should  be  denied  with  $10  costs. 
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MASON  V.  LIBBEY* 

If.   T.  Supreme  Courts  First  Department;  Special 

Term  and  Chambers^  March^  1877. 

Again^  Aprils  1877. 

COHFELLINO  AfFIDAYIT    FOB    THB    FUBF0B2  OF  MOTION. — EZAICINA- 

TioN  OF  Party  before  Trial. 

A  physician  who  has  once  made  an  affidavit  to  facts  derived  in  a 
professional  capacity,  for  use  against  his  patient,  may  be  compelled 
at  the  instance  of  the  patient  to  make  an  affidavit  upon  the  same 
subject*  - 

The  insanity  of  a  party  is  ground  for  refusing  to  order  examination 
before  trial,  t 

Emma  J.  Mason  brought  this  action  against  Lydia 
C.  Libbey,  to  reach  certain  real  property  which  she 
claimed  as  cestui  que  trust. 

♦  For  the  statute,  see  2  A  8,  406,  §  73 ;  Cods  of  Fro.  of  1877,  § 
884. 

The  following  are  the  rules  of  professional  privilege  as  defined  by 
the  new  Code  of  Civil  Procedure,  above  cited  : 

'^§  833.  A  clergyman,  or  other  minister  of  any  religion,  shall  not 
be  allowed  to  disclose  a  confession  made  to  Inm,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  or  practice 
of  the  religious  body,  to  which  he  belongs. 

**  §  834.  A  person,  duly  authorized  to  practice  physic  or  surgery, 
shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  in  a  professional  capacity,  and  which  was  neces- 
sary t4)  enable  him  to  act  in  that  capacity. 

'*§  835.  An  attorney  or  counsellor  at  law  shall  not  be  allowed  to 
disclose  a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment. 

'*  §  836.  The  last  three  sections  apply  to  every  examination  of  a 
person  as  a  witness,  unless  the  provisions  thereof  are  expressly  waived 
by  the  person  confessing,  the  patient,  or  the  client." 

t  See  1  Ahb.  New  Cm.  880,  840,  note. 
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The  complaiiit  alleged  that  the  defendant  was  for- 
merly the  wife  of  one  Heath,  and  the  plaintiff  was  the 
issue  of  their  marriage ;  that  said  Heath  conveyed  Ms 
property  to  the  defendant  with  the  understanding  that 
it  should  be  held  by  her  for  the  common  use  and  bene- 
fit of  the  family, — the  husband,  the  defendant  and  the 
plaintiff;  and  claimed  that  defendant,  after  the  hus- 
band's death,  held  the  property  in  trust  partly  for  the 
use  of  the  plaintiff. 

The  complaint  further  alleged  that  the  defendant 
bec^ame  insane  in  1859,  and  partially  recovered  in 
1863 ;  and  that  said  Heath,  her  husband,  in  his  life 
time,  allowed  her  to  control  the  property,  because  of 
his  fear  that  opposition  on  his  part  might  cause  a  re- 
turn of  the  grievous  malady  with  which  she  had  been 
afficted,  and  from  which  she  had  only  partially  re- 
covered. 

I.  March  J  1877.  Motion  to  punish  for  contempt  in 
refusal  to  make  affidavit. 

The  husband  of  the  plaintiff  made  an  affidavit  for 
purposes  of  a  motion  made  by  the  plaintiff  in  the 
Second  Department  (reported  in  1  Abb.  JPf.  C.  354). 
Defendant's  counsel,  desiring  to  make  use  of  the  same 
affidavit  to  resist  a  motion  now  made  by  plaintiff  to 
compel  the  examination  of  the  defendant  before  trial, 
found  that  it  was  not  on  file,  and  that  the  plaintiff's 
attorneys  had  no  copy. 

Defendant's  attorney  prepared  an  affidavit  for  plain- 
tiff to  sign  and  verify,  stating  the  substance  as  he 
claimed  of  such  previous  affidavit,  and  to  the  follow- 
ing  effect :  that  the  plaintiff  was  a  practising  physician, 
the  husband  of  plaintiff,  that  on  the  previous  motion 
the  affidavit  alleged  to  have  been  made  by  h\m  and  now 
lost  was  used,  and  after  argument  handed  to  the  judge 
of  the  court  with  other  papers;  that  it  was  pre- 
pared in  the  interest  of  plaintiff,  and  in  opposition  to 
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the  defendant's  motion  to  set  aside  plaintiffs  proceed- 
ings ;  that  such  affidavit  among  other  things  set  forth 
that  deponent  was  a  physician,  and  as  such  for  some 
time  past  had  made  insanity  and  diseases  of  the  mind 
a  specialty  ;  that  he  had  been  so  related  to  defendant, 
and  had  been  so  much  in  her  presence  or  society  as  to 
enable  him  to  judge  of  her  mental  condition ;  and  that 
he  had  thus  satisfied  himself  that  she  had  been  and 
still  was  of  unsound  mind. 

On  applying  to  Dr.  Mason  to  verify  such  affidavit 
on  behalf  of  defendant,  he  refused  to  do  so. 

Defendant,  then,  on  affidavits  to  the  loss  of  the 
paper,  and  to  information  from  plaintiflfs  attorneys 
that  the  original  affidavit  referred  to  had  been  actually 
used  on  the  motion,  or  handed  to  the  court  with  the 
other  papers,  and  that  Dr.  Mason  refused  on  applica- 
tion to  verify  the  proposed  new  affidavit,  or  to  read  it  or 
hear  it  read,  or  to  take  it  and  refer  it  to  his  counsel,  ap- 
plied to  the  court  and  obtained  an  order  appointing  a 
referee  to  take  the  deposition  of  said  Mason,  and  requir- 
ing him  to  appear  before  the  referee  for  that  purpose  at 
such  time  as  might  be  indicated  by  a  subpcBna  to  be 
duly  served  under  the  hand  of  the  referee.  The  pro- 
posed witness  appeared  before  the  referee,  and  stated 
that  many  of  the  allegations  of  the  proposed  affidavit 
which  he  was  asked  to  verify  were  false ;  and  also  that 
the  facts  he  was  asked  to  disclose  in  said  affidavit  were 
facts  which  he  obtained  from  defendant  as  his  patient, 
and  which  were  necessary  for  him  to  obtain  in  order  to 
treat  her  as  his  patient,  and  these  facts  witness  refused 
to  disclose  unless  so  ordered  by  the  court.  He  also 
submitted  an  affidavit  which  he  was  ready  to  swear  to. 

The  referee  ruled  that  the  witness  must  be  sworn, 
and  submit  to  examination  on  the  points  as  to  which  his 
proposed  affidavit  was  not  satisfactory  to  the  defen- 
dant's counsel.  The  witness  refused  to  be  examined; 
he  submitted  his  proposed  affidavit^  but  declined  to  be 
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examined  or  sworn  further  than  verifying  its  allega- 
tions. 

The  material  allegations  of  the  affidavit  thns 
offered  by  plaintiff  were,  that  deponent  was  a  physi- 
cian, the  husband  of  plaintiff ;  that  on  the  previous 
motion  referred  to,  no  affidavit  of  the  dei)onent  was 
used,  or  read,  or  referred  to  on  the  argument,  or 
handed  to  the  judge ;  that  an  affidavit  of  deponent 
was  prepare^  in  the  interest  of  plaintiff  and  in  opposi- 
tion to  such  previous  motion,  and  was  in  the  bundle  of 
affidavits  prepared  on  behalf  of  plaintiff,  which  bundle 
was  shown  by  courtesy  to  defendants'  counseL  But 
after  consultation,  and  before  the  argument  of  the 
motion,  and  before  the  motion  was  called  up  for  argu- 
ment, it  was  determined  not  to  use  such  affidavit,  and 
it  never  was  used.  That  deponent  did  not  remember 
the  precise  language  used  in  said  affidavit,  but  recol- 
lected the  substance  thereof.  "That  whatever  facts 
were  therein  stated  with  reference  to  the  mental  con- 
dition of  the  defendant,  were  information  acquired  by 
deponent  in  attending  upon  defendant  as  a  physician 
in  a  professional  capacity,  and  were  necessary  to  ena- 
ble deponent  to  prescribe  for  defendant.  That  depo- 
nant  is  advised  by  his  counsel  that  he  is  not  at  liberty 
to  disclose  such  information,  and  under  the  advice  of 
his  counsel  declines  so  to  do." 

Upon  the  papers  showing  this  state  of  the  proceed- 
ings, defendant  obtained  an  order  to  show  cause  why 
Dr.  Mason  should  not  be  punished  as  for  contempt  in 
not  submitting  to  be  sworn  and  examined. 

Chauncey  B.  JRipUy^  for  the  motion. — I.  This  is  a 
proper  application  under  the  Code  (§  401,  subd.  7)  to 
compel  a  witness  to  make  an  affidavit. 

II.  The  affidavit  must  be  full  and  frank  to  answer 
the  requirements  of  the  Code  (Fisk  v.  Chicago,  &c.  R. 
B.  Co.,  3  Abb.  N.  8.  433). 
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m.  The  time  for  the  adverse  party  to  appear  and 
object  is  on  the  motion  when  the  affidavit  is  proposed 
to  be  read  (Brooks  v.  Schultz,  5  Hobt.  656). 

IV.  As  to  the  objection  that  the  communication  is 
privileged  :  1st.  We  only  ask  the  same  facts  sworn  to 
in  July,  1876,  on  a  similar  motion.  2nd.  The  privi- 
lege is  that  of  the  patient,  and  not  of  physician  (Benja- 
min V.  Coventry,  19  Wend.  353).  'Ilie  defendant, 
I)atient,  waives  the  objection — ^the  privilege — ^by  mak- 
ing this  application.  If  patient  or  client  calls  the 
physician  or  attorney,  the  privilege  is  thereby  waived 
(14  Wend.  643  ;  Phil,  on  JSv.  108). 

V.  The  adverse  party  cannot  move  to  set  aside 
proceedings  for  procuring  such  affidavit  (Erie  R.  R.  v. 
Ghamplain,  36  ITow.  Pr.  73). 

VI.  It  is  too  late  to  take  the  position  that  no 
refusal  has  been  made,  after  the  proposed  witness  has 
appeared  before  the  referee  (35  How.  Pr.  73). 

John  V.  B.  Lewis  {Lewis  &  Beecher^  attorneys), 
opi)osed. 

Lawbekce,  J.,  held  that  the  application  must  be 
granted.  He  accordingly  granted  an  order  that  "  the 
witness  attend  before  the  referee  at  such  time  and 
times  as  the  referee  may  appoint,  and  make  his  depo- 
sition as  required  by  the  original  order  and  subpoena 
heretofore  served  ;  with  $10  motion  costs  and  $13  dis- 
bursements." 

II.  AprUy  1877.  Motion  to  compel  defendant  to 
submit  to  examination  before  trial. 

The  order  which  defendant  had  obtained  requiring 
plaintiffs  to  show  cause  why  her  order  for  the  exam- 
ination of  defendant  before  trial  should  not  be  set 
aside,  then  came  on  to  be  heard  after  Dr.  Mason  has 
appeared  and  submitted  to  examination  as 
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The  defendant  resisted  the  examination  chiefly  on  the 
grounds  disclosed  by  the  examination  of  Dr.  Mason, 
to  the  effect  that  he  stated  in  his  original  affidavit 
"  that  Mrs.  Libbey,  the  defendant  in  this  case,  had 
been  insane  ;  she  had  been  confined  in  the  asylum  for 
twenty-two  months.  I  have  an  idea,  but  am  not  sure, 
that  something  was  said  as  to  hereditary  insanity.  I 
don't  recall  anything  further  in  that  affidavit."  He 
also  stated  that  he  knew  of  her  being  in  the  asylum,  as 
a  matter  of  general  report ;  and  that  the  insanity  was 
hereditary  was  a  matter  of  general  report  too  in  the 
family. 

A.  B,  Tappan  and  Ghauncey  B.  Ripley  (JUpUy^ 
attorney),  in  support  of  the  motion, — Insisted  that  as 
the  object  of  the  action  was  to  charge  real  estate  held 
by  defendant  with  a  trust,  in  favor  of  the  plaintiff, 
created  by  the  deceased  husband  of  the  defendant,  and 
father  of  the  plaintiff,  and  the  object  of  the  examina- 
tion was  to  prove  this  parol  trust,  the  examination  was 
prohibited  by  section  399  of  the  Code. 

II.  The  application  should  be  denied  on  the 
grounds  stated  in  Schepmoes  v.  Bousson  (1  Abh.  N.  C. 
481). 

III.  An  examination  of  the  pleadings  shows  that 
the  action  cannot  be  supported  and  should  be  dis- 
missed.   Hence,  no  examination  is  necessary. 

IV.  In  case  of  any  doubt  as  to  a  clear  case  and  clear 
right  on  the  part  of  the  party  seeking  the  examination, 
and  where  it  does  not  appear  that  the  party  whose 
examination  is  sought  cannot  be  required  to  attend  the 
trial,  the  court  will  defer  the  examination  so  that  all 
questions  and  suggestions  may  be  then  properly  i)assed 
on. 

Lewis  &  Beecher^  opposed. 

DoNOHUE,  J. — ^On  the  Mr  statement  of  the  papers 
as  they  standi  I  must  hold  that  the  plaintiff  allies  the 
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defendant  to  be  partially  insane.    If  plaintiff  is  correct 
in  this,  and  there  is  nothing  to  dispute  it,  the  witness 
should  be  examined  on  the  trial  that  the  court  may 
judge  of  that  sanity. 
Motion  granted. 


MOTT  V.  CONSUMERS'  ICE  COMPANY. 

iTeto  York  Common  Pleas  ;  Oeneral  Term^  1877. 

DlSCOVEBT   AND    INSPECTION. 

A  physician's  account  books,  containing  information  which  would  be 
privileged  as  concerns  his  patients,  are  not  subject  to  discovery  and 
inspection  in  an  action  between  the  physician  and  a  third  person.* 

In  an  action  for  damages  for  personal  tort,  plaintiff  cannot  be  com- 
pelled to  make  discovery  and  allow  inspection  of  his  books  and 
papers,  for  the  purpose  of  enabling  plaintiff  to  anticipate  and  rebut 
his  testimony  as  to  the  damages  sustained  by  him. 

Appeal  from  an  order  refusing  defendants'  applica- 
tion for  a  discovery  of  plaintiflPs  account  books. 

Alexander  B.  Mott,  a  physician,  sued  the  defend- 
ants for  damages  sustained  by  him  by  a  street  collision 
between  the  carriage  in  which  he  was  sitting  in  Fourth 
avenue,  near  Eighteenth  street,  in  the  city  of  New 
York,  and  an  ice  wagon  belonging  to  defendants,  and 
driven  by  their  servant.  The  collision,  it  was  alleged, 
was  caused  by  the  negligence  of  defendants'  servant. 
Plaintiff  was  thrown  out,  and  sustained  injuries 
alleged  to  have  prevented  attending  to  his  profession, 
to  his  loss  in  the  sum  of  $100  per  day  (that  being  the 
value  of  his  practice  at  that  time)  for  ten  weeks,  and 
in  the  sum  of  $200  a  week  thereafter. 

The  answer  denied  all  the  allegations  of  the  com- 


*  See  note  to  last  case. 
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plaint,  except  that  defendants  were  a  corporation  and 
plaintiff  a  practicing  physician. 

Defendants  made  appUcation  for  a  discovery  and 
inspection  of  all  books  kept  by  plaintiff  as  such  phy- 
sician and  surgeon  from  the  time  of  the  accident  down 
to  this  time,  and  for  two  years  prior  to  the  accident,  in 
order  to  ascertain  what  the  value  of  and  receipts  from 
plaintiff's  practice  were  and  are,  so  that  defendants 
might  be  prepared  on  the  trial  of  that  issue. 

The  application  was  denied  at  special  term,  the 
following  opinion  being  rendered. 

On  appeal,  the  general  term  affirmed  the  order  with- 
out further  opinion. 

J.  P.  Daly,  J. — [After  stating  facts.] — ^The  applica- 
tion is  made  upon  affidavit  of  defendants'  belief  that 
plaintiff  has  kept  and  still  keeps  books  in  which  are 
entries  tending  to  show  the  amount  of  his  receipts  and 
charges,  but  cannot,  of  course,  describe  or  indicate  any 
particular  book  or  books  of  which  discovery  should  be 
had.  It  is,  in  fact,  an  inquisitorial  examination  of  aU  the 
books,  papers  and  documents  that  he  seeks,  in  the  hope 
that  they  contain  evidence  of  the  falsity  of  plaintiff's 
averment  in  his  complaint  as  to  the  extent  and  emolu- 
ments of  his  practice,  and  as  such  falls,  I  think,  within 
the  rules  laid  down  to  prevent  a  mere  fishing  examina- 
tion (Brevoort  v,  Warner,  8  JSbw.  Pr.  321 ;  Hoyt  r>. 
Am.  Ex.  Bk.,  1  Dtter,  652 ;  Com.  Bk.  v.  Durham,  13 
Sow.  Pr.  641 ;  Davis  v.  Durham,  Id.  426).* 

The  case  before  me  differs  from  that  in  which  the 
defendant  is  allowed  to  inspect  the  sales  books  of  the 
plaintiff  to  establish,  in  an  action  for  infringement  of 

*  For  later  cases  applying  this  rule,  see  Campbell  v,  Hoge,  2  .fitin, 
808  ;  Harbison  v.  Van  Volkenburgh,  5  Id.  454  ;  Miner  o.  G^ardiner,  6 
Sup'm  Ct.  (r.  A  C)  848. 

As  to  necessity  of  showing  materiality,  see  Brooklyn  life  Ins.  Go. 
e.  Pierce,  7  Bunj  286. 
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trademark,  that  no  bona  fide  sales  have  been  made  by 
plaintiff  (Union  Paper  Collar  Co.  «.  Met.  Collar  Co.,  3 
Daly^  171),  such  fact  being  necessary  to  establish 
defendant's  case. 

It  is  said  that  the  right  of  a  defendant  to  a  discov- 
ery is  limited  to  documents  which  form  a  part  of  his 
case  (Wright  tj.  Morry,  11  Exch.  209). 

So  the  plaintiff  is  not  to  have  a  discovery  as  to  the 
manner  in  which  defendant's  case  is  to  be  established 
(Hunt  v.  Hewitt,  7  Exch.  236),  and  the  rule  is  equally 
fair  as  to  both  parties  ;  in  fact,  it  has  been  held  that 
neither  party  is  allowed  a  discovery  to  enable  him  to 
rebut  an  anticipated  case  of  the  other  (2  Waifs  Prac- 
tice^ 531e2,  and  cases  cited).* 

The  discovery  here  sought  is  unquestionably  with  a 
view  to  rebut  the  plaintiff's  anticipated  case,  and  to. 
oppose  his  books  to  what  is  expected  to  be  his  orali 
testimony.  But  such  a  claim  of  right  to  discovery  and 
inspection,  if  allowed,  would  extend  this  peculiar 
remedy  to  almost  every  case,  and  subject  all  parties 
seeking  redress  for  injuries  to  the  person  to  the  same 
sort  of  visitation  and  inquisition  they  would  be  com- 
pelled to  undergo  if  charged  with  defrauding  the 
revenue. 

The  plaintiff,  if  he  keeps  books  showing  his  gains- 
and  receipts  from  his  practice,  and  refuses  to  produce 
them  to  support  his  own  testimony  oa  that  point,  sub- 
jects himself  to  certain  presumptions  against  his  claim 
which  a  jury  would  not  be  slow  to  apply,  and  in  this 
resi)ect  the  books  of  plaintiff  are-  better  witnesses  for 
defendants  out  of  court  than  in  it. 

But  plaintiff  resists  an  inspection  of  his  books  upon 
a  groxmd  that  I  deem  fatal  to  the  application,  if  no 
other  considerations  were  presented,  viz.,  that  they  ^ 

*  See  also  Glenny  «.  StedweU)  64  JIT.  F.  and  1  AJib,  N,  C.  847^ 
note. 

Vol.  n.'10 
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contain,  as  part  of  his  records,  information  derived 
from  his  patients,  which  is  of  a  privileged  character 
(2  H.  S,  406,  §  73,  Edm.  Ed.  422  [6th  ed.],  vol.  3,  p. 
611,  §  119). 

Application  denied,  with  $10  costs. 


PHCENIX  V.  DUPUY. 
If.  Y.  Common  Pleas ;  June  Term^  1877. 

EXAHIKATION  BEFOBE  TRIAL. — DiSCBETIONABY  OSDBB. 

Examination  of  an  adverse  party  before  trial  under  the  Code,  is  a 
substitute  for  the  former  remedy  by  bill  of  discovery.* 

So  far  as  it  is  applicable,  the  practice  which  prevailed  in  equity  is 
necessarily  the  guide  as  to  the  extent  and  nature  of  the  discovery 
to  which  a  party  is  entitled  by  such  examination  of  his  adversai'y. 

Such  an  examination  should  not  be  required  in  an  action  of  libel, 
especially  where  it  is  sought  to  compel  defendant  to  disclose 
whether  he  published  the  libel ;  or  enable  plaintiff  to  prove  malice 
or  .damage,  and  his  affidavit  does  not  state  facts  having  a  tendency 
to  show  actual  malice,  or  special  damage. 

The  party  is  not  to  be  left  to  the  protection  afforded  by  a  claim  of 
his  privilege  as  a  witness. 

An  order  requiring  the  defendant  to  submit  to  examination  in  such 
case  should  be  vacated  on  appeal. 

Appeal  by  defendant  from  two  orders. 

John  W.  PhcBnix  sned  Charles  Dnpny,  to  recover 
damages  for  alleged  libel.  Plaintiff  obtained  an  order 
requiring  defendant  to  appear  and  submit  to  examina* 
tion  before  trial.  The  allegations  of  the  affidavit  on 
which  he  obtained  this  order  were  as  follows : 

"I  am  the  attorney  for  the  plaintiff  herein.    This 

*  See  note  at  the  end  of  this  case,  and  compare  previous  cases  in 
this  volume. 
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action  was  brought  on  or  about  October  9, 1876,  by  ser- 
vice of  a  summons  on  the  defendant,  and  thereafter  the 
complaint  was  duly  served  alleging  certain  libels  of 
said  plaintijS  by  said  defendant  and  claiming  $17,000 
damages  therefor.  Issue  was  joined  by  the  service  of 
defendant's  answer  to  said  complaint  on  or  about 
December  9,  1876,  and  said  cause  is  now  upon  the 
calendar  of  this  court  for  trial.  On  behalf  of  the 
plaintiff,  I  desire  to  examine  said  defendant  as  a  party 
before  trial;  and  upon  such  examination  I  shall 
endeavor  to  disclose  that  the  letters  set  forth  in  said 
complaint  were  published  by  said  defendant;  so  in 
malice ;  were  received  by  the  parties  to  whom  they  were 
addressed ;  and  that  in  consequence  said  plaintiff  has 
been  injured  as  alleged  in  said  complaint ;  and  further- 
more the  same  is  necessary  to  enable  this  plaintiff  to 
successfully  prosecute  his  suit,  inasmuch  as  all  the 
same  said  facts  are  not  admitted  in  said  answer. 

"I  am  informed  and  believe  said  Charles  Dupuy 
resides  in  Flushing,  N.  Y.,  is  engaged  in  business  in 
this  city,  and  can  be  served  here." 

Defendant's  counsel  moved  before  another  judge  to 
vacate  the  order,  but  the  motion  was  denied  on  the 
ground  that  the  remedy  was  only  by  application  to  the 
judge  who  granted  the  order.  The  defendant  was 
required  to  submit  to  examination.  He  then  appealed 
from  the  order  for  examination,  and  also  from  the 
order  refusing  to  vacate  the  former  order. 

George  W.  Van  SicleUj  for  defendant,  appellant. 
— I.  While  the  order  for  such  examination  is  in  the 
discretion  of  the  court,  that  discretion  can  only  be 
exercised  where  the  court  has  power  to  grant  such  an 
order.  The  court  has  power  to  grant  an  order  for 
examination  of  party  before  trial,  in  a  case  in  which 
equity  would  formerly  have  sustained  a  bill  of  dis- 
covery.   The  i)ower  given  by  the  Code  to  examine  an 
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adverse  party  before  trial  is  a  substitute  for  the  bill  of 
discovery  in  chancery  (Glenney  v.  Stedwell,  1  Abb.  If. 
O.  327 ;  Carr  v.  Gt.  Western  Ins.  Co.,  3  Daly,  160). 
In  the  case  at  bar  a  bill  of  discovery  would  not  have 
been  granted  in  equity. 

II.  The  facts  that  plaintiff  desires  to  prove  can 
easily  be  proved  in  another  way,  and  plaintiff  was 
therefore  not  entitled  to  the  order  (Gelston  v.  Hoyt,  1 
Johns.  Ch.  543 ;  Brown  v.  Swann,  10  Pet.  601,  cited 
in  1  Abb.  If.  O.  338).  If  he  has  sued  without  having 
known,  before  he  brought  his  suit,  all  those  facts,  a 
court  of  equity  will  not  aid  him  to  find  all  this  out, 
and  prove  it  out  of  defendant's  own  mouth,  thus  ren- 
dering the  latter  liable  to  indictment.  This  method  of 
examination  is  not  to  be  used  by  a  party  ''to  get  in- 
formation as  to  whether  he  had  any  case  "  (Hosn^^soK, 
J.,  in  Schepmoes  t).  Bousson,  1  Abb.  If.  C.  481). 

III.  The  examination  could  not  have  been  granted 
in  aid  of  indictment  (see  Montague  v.  Dudman,  2  Ves. 
Sr.  398,  cited  in  1  Abb.  If.  0.  339). 

IV.  The  bill  of  discovery  would  not  have  been 
allowed,  and  consequently  the  court  had  no  power  to 
grant  an  order  for  examination,  to  compel  a  party  to 
answer  as  to  matters  which  it  appears  from  the  papers 
would  tend  to  subject  him  to  indictment,  penalty  or 
forfeiture,  or  anything  in  that  nature,  other  than  the 
loss  of  the  claim  in  suit  (Taylor  v.  Bruen,  2  Barb.  Ch. 
801 ;  Conant  v.  Delafield,  3  Bdw.  Ch.  201 ;  Sharp  v. 
Sharp,  3  Johns.  Ch.  407 ;  Deas  v.  Harvie,  2  Barb.  Ch. 
448 ;  Leggett  v.  Postley,  2  Paige,  699)  \  e.  g.,  it  was 
not  allowable  in  libel  or  slander,  as  against  defendant 
(Marsh  v.  Davison,  9  Paige,  680 ;  Bailey  v.  Dean,  6 
Barb.  297).  The  action  at  bar  is  for  damages  for 
alleged  libel.  If  defendant  should  answer  aflSrmatively 
the  'plaintiff's  questions  ui)on  the  points  set  forth  in 
the  moving  affidavit^  it  would  subject  defendant  to  in- 
dictment. 
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V.  The  defendant,  as  a  witness,  could  not  be  com- 
pelled to  answer  any  question,  if  the  answer  would 
tend  to  criminate  him,  or  would  form  a  link  in  a  chain 
of  evidence  which  would  render  him  liable  to  indict- 
ment (People  V.  Mather,  4  Wend.  229 ;  JSicp.  Tappan, 
9  JIow.  Pr.  394).    A  bill  of  discovery  would  not  be  sus- 
tained against  him  in  such  a  case  (Taylor  v.  Bruen,  2 
Barb.  Ch.  301 ;  Mclntyre  «.  Mancius,  16  Johns.  692.) 
VI.  The  answer  to  every  question,  therefore,  which 
the  plaintiff  can  ask  this  defendant  relevant  to  the 
issue  (and  he  can  ask  no  other),  would  tend  to  convict 
the  defendant  of  libel,  or  form  a  link  in  the  chain  of 
evidence  which  might  render  him  liable  to  punishment. 
But  none  of  such  questions  may  be  asked  the  defend- 
ant ;  he  need  answer  none  of  them.     Take  for  example 
the  first  question  which  was  asked  this  defendant, 
when   the   examination   went    on   under   the    order 
api)ealed  from  (a  stay  of  proceedings  pending  this 
appeal  having  been  refused) :  "Are  you  the  defendant 
in  this  action  r'  ;  if  joined  to  other  questions  put  to 
other  witnesses  on  the  trial,  this  might  be  a  link  in  the 
chain ;  it  is  only  "identification"  ;  but  identification 
is  an  important  point  in  a  criminal  trial.    I  have  in 
mind  a  notable  case  in  which  ex-Mayor  HaU  lately 
appeared  for  the  defense,  and  raised  that  very  point  of 
identity  of  the  accused.    In  Conner  t.  Bradley  {An- 
thorCs  N.  P.  99),  an  action  for  usury,  the  witness  was 
sworn,  and  upon  being  asked  the  first  question,  stated 
to  the  court  that  he  "had  been  interested  and  con- 
cerned in  the  contract  from  the  beginning,"  and  claimed 
his  privilege.    No  questions  were  asked.    The  witness 
cannot  be  forced  to  answer,  if  it  would  tend  to  crimi- 
nate him  to  a  penalty  (Cloyes  n.  Thayer,  3  Hill^  364 
[usury] ;  Bums  t>.  Kempshall,  24  Wend.  360  [usury]). 
CowiTN^^,  J.,  says :  "Any  one  of  them  "  (the  questions), 
might,  if  answered,  have  furnished  a  link  in  the  chain 
of  proof  that  usurious  interest  had  been  paid"  (Byass 
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V.  Smith,  4  Bosw.  679  [counterfeiting  label] ;  Van  Tine 
V.  Nims,  12  Bow.  Pr.  507  [bribery]  ;  Vilas  2?.  Jones,  10 
Paigey  76  [usury]  ;  Fellows  v.  Wilson,  31  Barb.  162 
[usury] ;  Curtis  v.  Knox,  2  JDeniOy  341  [usury]  ;  Ward 
V.  The  People,  3  ffillj  396  [larceny] ;  J3xp.  Tappan,  9 
Bim.  Pr.  394  pibel];  People  ^?.  Mather,  4  Wend.  229  [con- 
spiracy to  kidnap,  Morgan's  case] ).  Citing  16  Vesepj 
242 ;  ''  If  it  is  one  step  having  a  tendency,  to  criminate 
him,  he  is  not  compelled  to  answer/'  Citing  also  (on 
simony),  Parkhurst  v.  Lawton  (2  Swans.  215),  "How- 
ever remotely  connected  with  the  fact."  Citing  also 
Burros  Trial,  424,  Marshall,  Ch.  J.,  "Many links 
compose  the  chain." 

Charles  Meyer,  for  plaintiff,  respondent. — ^The 
order  and  summons  were  proper.  The  moving  affida- 
vit discloses  every  fact  necessary.  The  circum- 
stance that  it  discloses  a  desire  on  the  part  of  the 
plaintiff  to  prove  by  the  defendant  certain  facts  to 
which  he  personally,  not  by  counsel,  nor  yet  the  court, 
could  object,  is  no  objection  to  the  granting  of  the 
order.  It  is  an  absolute  and  unqualified  right  of  the 
plaintiff  to  examine  the  defendant  before  trial,  and 
that  right  cannot  be  denied  or  abridged  by  reason  of 
the  possibility  of  an  improper  line  of  examination 
being  resorted  to.  When  an  improper  question  is 
asked  of  the  witness  it  may  then  be  objected  to,  and 
then  and  only  then  passed  upon.  Not  now  by  antici- 
pation. The  testimony  sought  to  be  obtained  from  the 
defendant  as  disclosed  by  the  affidavit,  is  perfectly 
proper  in  itself.  If  there  be  an  objection  to  it,  as  sug- 
gested by  counsel,  that  it  would  tend  to  criminate  the 
witness,  that  is  a  personal  privilege  to  him,  which  he 
can  exercise,  and  he  alone,  and  when  examined,  not 
before.  And  it  must  be  claimed  under  oath  (Parry  v. 
Almond,  12  Serg.  <fe  ^.  284 ;  United  States  t.  Burr,  1 
Robertson's    Trial,    207,  208,    242-246).     Inasmuch, 
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therefore,  as  the  learned  judge  who  ordered  the  exam- 
ination could  not  raise  the  objection,  the  examination 
was  properly  ordered,  the  privilege  being  still  with  the 
witness  upon  the  examiTiation.  The  right  to  examine 
a  i)arty  before  trial  is  a  substitute  for  a  bill  of  discov- 
ery only  in  the  sense  that  one  remedy  has  been  abol- 
ished and  another  established  which  accomplishes  the 
same  result,  Ij^ut  not  in  that  the  new  remedy  is  governed 
by  the  same  rules  as  the  old,  where  the  cases  are  not 
I)arallel.  The  statute  gives  the  absolute  and  unqualified 
right  to  examine  an  adverse  party  before  trial,  subject 
only  to  such  rules  of  examination  as  are  in  vogue  upon 
the  examination  of  any  witness,  either  conditionaUy  or 
upon  the  trial  {Code,  §§  389,  391).  Under  the  old 
pi-actice,  the  interrogatories  were  substantially  proposed 
by  the  hill  of  discovery,  and  the  objections  were  prop- 
erly entered  to  the  interrogatories(i.e.,  issue  joined  upon 
the  bill),  then ;  but  under  section  391  of  the  Code,  these 
objections  could  not  be  interposed  upon  the  granting 
of  the  order  of  examination,  inasmuch  as  no  interroga- 
tories are  then  proposed.  The  judge,  in  granting  the 
order,  could  not  speculate  upon  possibilities  (which 
exist  in  every  case)  that  an  improper  question  would 
be  Mked,  or  that  a  privilege  personal  to  the  individual 
to  be  examined,  not  as  defendant,  but  as  a  witness, 
woidd  be  claimed  {Greenleaf  on  Evidence,  vol.  1,  § 
461).  The  privilege,  until  claimed  by  the  witness, 
could  not  be  asserted,  either  by  the  court  or  by  counsel 
for  either  party  to  the  suit.  Charles  Dupuy  occupies 
two  positions  with  respect  to  this  proceeding, — that  of 
defendant  and  that  of  a  witness.  As  defendant,  he 
may  object  by  counsel  to  any  inquiry  which  is  incom- 
I)etent,  irrelevant  or  immaterial,  as  injuriously  affecting 
bis  rights  in  the  action;  and  as  a  witness,  he  may 
object  to  any  inquiry,  the  result  of  which  would  tend 
to  criminate  him.  The  latter  is  a  personal  privilege, 
having  no  reference  to  the  action,  he  is  not  entitled  to 
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counsel,  and  must  claim  his  privilege  without  sugges- 
tion from  the  counsel  for  Mm  as  defendant^  he,  as 
witness^  being  entitled  to  no  counsel  (Thomas  v.  New- 
ton, 1  Mood.  &  M.  48,  note).  The  inquiry  sought  by 
plaintiff  was  in  itself  proper,  having  reference  to  the 
cause  of  action  ;  and  the  objection  alleged  is  a  personal 
privilege  to  the  witness,  which  he  has  not  claimed,  and 
could  not  claim  until  examined,  and  the  moving  affi- 
davit presents  proper  grounds  for  granting  the  order 
and  summons.    Hence  the  objections  are  untenable. 

By  the  Court.* — ^Daly,  Ch.  J. — The  examination 
of  an  adverse  party  before  trial  provided  for  by  section 
391  of  the  Code,  is  a  substitute  for  the  former  remedy 
by  bill  of  discovery,  which  was  abolished  by  this 
chapter  of  the  Code,  and  this  substituted  remedy  may 
be  had  where  a  bill  for  a  discovery  would  previously 
have  been  sustained  (Carr  n.  G.  W.  Ins.  Co.,  3  Daly^ 
160;  King  v.  Leighton,  68  N.  T.  383;  Glenny  v. 
Stedwell  [court  of  appeals],  1  Ahh.  N.  G.  327,  and 
note  332 ;  64  N.  T.  — ;  Wiggin  v.  Gans,  4  Sandf. 
647). 

This  remedy  was  formerly  the  only  way  in  which 
proof  of  a  fact  exclusively  within  the  knowledge  of  one 
of  the  parties  could  be  obtained,  because  parties  in 
actions  at  law  could  not  then,  as  they  can  now,  be 
called  as  witnesses  upon  the  trial.  It  was,  moreover, 
the  only  eflfectual  mode  of  getting  at  a  knowledge 
of  the  contents  of  documents  which  were  in  the 
possession  of  the  other  party,  and  of  proving  what 
they  contained;  for  the  relief  which  courts  of  law 
could  afford  was  limited  and  attended  with  many 
difficulties  before  the  statutory  remedy  was  enacted 
for  compelling  the  production  and  inspection  of  books 
and  papers  by  a  motion  before  trial.     The  statutory 

*  Present,  Da^y,  Ch.  J.,  and  J.  F.  Dalt  and  Larrsjcobb,  J  J. 
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provision  allowing  parties  to  be  examined  as  witnesses, 
either  on  their  own  behalf  or  by  the  adverse  party,  and 
of  compelling,  by  motion,  the  insi)ection  of  books  and 
pai)ers,  have  to  a  great  degree  dispensed  with  the 
necessity  of  this  discovery  of  evidence  before  trial, 
although  the  right  to  it  remains  the  same  as  before. 

In  view  of  the  abuses  that  would  arise  if  a  party, 
either  before  any  action  was  brought  or  before  he  had 
stated  his  cause  of  action  in  a  pleading,  or  after  an 
answer  had  been  served,  were  allowed,  without  any 
restriction  or  limitation,  to  subject  the  other  party  to 
an  inquisitorial  investigation,  under  oath,  to  ascertain 
whether  he  could  make  out  a  cause  of  action, 
or  whether  his  adversary  could  probably  succeed  in 
establishing  a  defense,  courts  of  equity,  at  an  early 
I)eriod,  imposed  limits  to  such  investigations,  by  re- 
quiring that  it  should  appear  by  the  bill  that  the 
matter  sought  to  be  discovered  was  essential  to  the 
establishment  of  a  cause  of  action  or  of  a  defense.  **  A 
system  of  judicial  inquiry,"  says  Mr.  Hare,  "would 
be  obviously  defective  which  had  no  means  of  obtaining 
and  compelling  a  production  of  evidence  from  the 
parties  themselves,  whilst  a  system  which  should  set 
no  bounds  to  the  power  of  scrutiny  would  be  fertile  in 
expedients  of  oppression."  And  in  respect  to  the  rules 
and  principles  by  which  courts  of  equity  were  guided 
in  allowing  or  refusing  such  discoveries,  he  further  re- 
marks :  "They  are  the  result  of  that  scrupulous  care 
with  which  a  long  succession  of  eminent  judges  have 
asserted  the  power  of  judicial  investigation,  without 
sacrificing  the  security  and  secrecy  which  all  are  en- 
titled to  claim  and  to  preserve.  They  define  and 
reconcile  the  rights  of  individual  privacy  and  the. 
demands  of  public  justice.  They  express  the  extent  of 
the  privilege,"  whilst  the  limits  they  impose  are 
"identified  with  the  administration  of  justice  and 
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depend  upon  principles  which  are  perpetual"  {Hare 
on  Discovery^  11,  12,  13). 

Bills  for  the  discovery  of  evidence  being,  however, 
expensive  and  dilatory,  were  so  seldom  resorted  to 
after  the  inspection  of  documents  could  be  compelled 
by  motion,  and  especially  after  parties  could  in  aU 
cases  be  examined  as  witnesses,  that  the  object  of  this 
provision  in  the  Code  abolishing  such  bills,  and  substi- 
tuting in  their  stead  the  simple  and  inexpensive  proce- 
dure provided  for  by  section  391,  appears  not  to  have 
been  understood  or  but  imperfectly.  By  many  it  was 
interpreted  literally,  as  giving  the  right  to  examine 
the  party  before  trial  without  any  restriction  or  limita- 
tion whatever — wholly  overlooking  the  history  of  this 
branch  of  jurisprudence  and  the  abuses,  injustice  and 
oppi-ession  that  could  be  practised  if  that  were  per- 
mitted.  Judge  J.  L.  Mason,  it  is  true,  shortly  after 
its  enactment,  declared,  in  Wiggin  v.  Gans  (4  Sarvdf. 
647),  that  this  provision  was  a  substitute  for  bills  of 
discovery,  and  nothing  else;  ''that  the  examination 
referred  to  in  it  meant,  upon  every  fair  principle  of 
interpretation,  any  examination  for  the  purpose  of  dis- 
covery, in  which  formerly  a  bill  of  discovery  would 
have  been  resorted  to ;"  and  that  ''  wherever  a  bill  of 
discovery  could  have  been  filed,  under  the  former 
practice,  in  support  or  defense  of  an  action,  there  the 
party  might  be  examined  in  the  mode  presented  in  this 
chapter,  and  in  no  other  mode.  But  this  interpretation 
was  not  followed,  and  it  was  held  in  subsequent  cases, 
as  it  had  been  previously  held,  that  upon  a  simple 
notice  of  five  days,  given  by  the  opposite  party,  except 
the  judge  should,  by  order,  fix  a  different  time,  a  party 
was  compelled,  before  the  trial,  to  appear  before  the 
judge,  at  the  time  and  place  specified  in  the  notice,  and 
be  examined  under  oath  as  a  witness  (Taggart  t?.  Gktrd- 
ner,  2  Sandf.  669  ;  Green  u.  Wood,  15  Him.  342 ;  Cook 
V.  Bidwell,  19  Id.  483). 
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In  Garrison  v.  Mariposa  Co.  (N.  Y.  Com.  Pleas,  S. 
T.,  1868),  I  declined  to  follow  these  cases,  and  held,  as 
Mason,  J.,  had  held,  that  it  was  simply  a  substitute 
for  the  former  remedy  by  bill  of  discovery,  that  it  was 
consequently  subject  to  the  rules  and  principles  that 
courts  of  equity  had  applied  to  prevent  abuse,  oppres- 
sion or  injustice,  and  could  not  be  had  without  an  afli- 
davit,  showing  that  the  discovery  sought  was  of  some 
matter  material  to  the  establishment  of  a  cause  of 
action  or  of  a  defense,  so  that  the  party  could  know 
exactly  what  he  was  called  upon  to  discover,  that  he 
might  as  in  a  bill  of  discovery  object  to  it  as  immate- 
rial or  improper,  or  if  willing  to  do  so,  admit  it ;  or  if 
he  were  examined,  that  the  judge  might  confine  the 
investigation  within  the  limits  of  the  discovery  sought 
(and  see  Carr  v.  Gt.  Western  Ins.  Co.,  3  Daly,  160). 

The  effect  of  holding  that  this  examination  of  a 
party  before  trial  wa^  an  absolute  right  without  any 
qualification  or  restriction,  soon  became  apparent 
where  the  party  summoned  his  adversary  to  be  exam- 
ined in  this  way,  before  any  complaint  was  filed,  and 
where  the  judge  had  nothing  before  him  to  indicate 
what  the  examination  was  to  be  about,  and  was  left 
wholly  without  guide  as  to  its  extent,  range  or  pur- 
pose. In  view  of  this  difficulty,  and  the  consequences 
to  which  it  would  lead,  it  was  held  in  a  large  number 
of  cases  (from  Chichester  v.  Livingston,  8  Sandf,  718, 
to  Norton  v.  Abbott,  28  How.  Pr.  388)  that  this  exam- 
ination could  not  be  had  until  after  issue  joined.  But 
this  did  not  suffice.  In  later  cases,  this  construction, 
for  which  there  never  was  any  foundation,  was  not 
adhered  to,  and  it  was  held  that  the  examination  might 
be  had  either  before  or  after  issue  joined  (McVicker  v, 
Ketchum,  1  Abb.  Pr.  N.  8.  452 ;  Bell  v.  Richmond,  60 
Barb.  571),  and  to  meet,  under  this  interpretation,  the 
difficulty  before  suggested,  it  was  held,  first  by  Bab- 
BOUB,  J.  I  in  Green  v.  Herder  (7  Eobt  466),  ^^^  ^  the 
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application  was  made  before  the  service  of  a  complaint, 
it  must  be  upon  an  affidavit  stating :  1.  If  made  by  the 
plaintiff,  the  nature  of  the  action  and  demand ;  2.  K 
made  by  the  defendant,  the  nature  of  his  defense  ;  3. 
The  name  and  residence  of  the  witness — ^and  after- 
wards, by  Jones,  J.,  in  Duffy  v.  Lynch  (36  How.  Pr. 
509),  that  it  must  be  upon  an  affidavit  setting  forth 
with  particularity  the  facts  and  circumstances  out  of 
which  the  plaintiff  supposes  the  cause  of  action  to 
have  arisen,  the  relief  he  supposes  he  is  entitled  to, 
the  defense  he  anticipates,  and  the  subjects  upon 
which  he  desires  to  interrogate  the  other  party.  And 
this  conflict  of  decision  led  to  the  adoption,  by  the 
convention  of  judges  in  1870,  of  the  twenty-first  rule, 
the  requirements  of  which  were  in  effect  to  construe 
section  391  as  providing  for  the  kind  of  discovery 
by  the  examination  of  a  party  before  trial  which 
was  formerly  obtained  by  a  bill  in  equity,  and  so  &r 
as  it  is  applicable,  the  practice  which  prevailed  in 
equity  is  necessarily  the  guide  as  to  the  extent  and 
nature  of  the  discovery  to  which  the  party  is  entitled 
by  such  an  examination. 

I  have  entered  thus  at  length  into  an  examination 
of  this  subject  and  of  the  contrariety  of  views  and  the 
confusion  that  has  prevailed  resi)ecting  the  object  of 
this  section,  for  the  reason  that  even  now  scarcely  a  week 
passes  in  this  court  without  an  application  being  made 
for  the  examination  of  a  party  under  it,  without  any- 
thing being  presented  but  an  order  for  his  examination 
at  a  specified  time  and  place ;  so  difficult  has  it  been  to 
impress  upon  practitioners  that  they  have  not  the  right 
to  bring  a  party  up  in  this  way  before  trial  and  require 
him  to  answer,  under  oath,  any  questions  that  they 
may  put  to  him. 

In  equity,  a  party  was  allowed  to  discover  from  his 
adversary  any  matter  which  was  material  to  the  estab- 
lishment of  his  cause  of  action  or  of  his  defense, 
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although  he  might  have  other  witnesses  to  prove  it,  as 
the  admission  of  the  matter  would  dispense  with  the 
necessity  of  calling  the  witnesses,  and  it  was  no  answer 
to  the  application  that  the  other  party  might  be 
examined  as  a  witness  upon  the  trial,  for  the  one  filing 
the  bill  was  not  bound  to  call  him,  as  a  witness,  on  the 
trial,  but  might  have  a  discovery  previously  from  him 
as  a  party  (Plummer  v.  May,  1  Ves.  Sr.  426 ;  Mon- 
tague V.  Didman,  2  Id.  398;  Pinch  7).  Finch,  Id. 
492 ;  Tooth  v.  Dean  of  Canterbury,  3  Sim.  49 ;  March 
V.  Davidson,  9  Paige,  601;  Story  Eq.  PI.  %  119, 
and  note;  Wigram  oil  Discovery ,  2,  4;  Hare  on 
Discovery,  1,  110,  116,  187).  And  that  this  was 
what  was  meant  by  the  codifiers  in  framing  this 
section,  appears  from  their  referring  in  their  report 
to  "the  great  benefits  to  be  expected  by  the  relief 
it  would  afford  to  the  rest  of  the  community  by 
exempting  them  from  attending  as  witnesses  to  prove 
facts  which  the  parties  respectively  know  and  ought 
never  to  dispute"  {First  Report  of  Corns.  244,  245). 
That  the  party  from  whom  the  discovery  was  sought 
might  be  protected,  the  one  filing  the  bill  was  obliged 
to  show  not  only  that  the  matter  sought  to  be  dis- 
covered was  material,  but  how  it  was  material  (Mcln- 
tyre  v.  Mancius,  9  Johns.  Ch.  47;  S.  C.  in  error,  16  Johns. 
699  ;  Kimberly  v.  Sells,  3  Johns.  Ch.  467 ;  Lane  v.  Steb- 
bins,  9  Paige,  624,  625).  And  as  a  further  protection, 
a  discovery  was  not  allowed  as  to  certain  matters  to 
which  I  shall  now  have  occasion  to  refer. 

The  affidavits  on  which  the  order  for  the  defen- 
dant's examination  in  these  two  cases,  before  trial, 
were  granted,  state  that  the  plaintiff  shall  endeavor, 
upon  such  examination,  to  disclose  that  the  letters 
which  constitute  the  libel  for  which  the  actions  are 
brought  were  published  by  the  defendant ;  that  they 
were  published  in  malice ;  that  they  were  received  by 
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the  parties  to  whom  they  were  addressed,  and  that  in 
consequence  the  plaintiff  was  injured. 

The  letters  being  libelous,  the  law  would  imply 
that  there  was  malice,  and  that  the  plaintiff  was 
injured  by  their  publication ;  and  as  no  fact  is  stated 
in  the  affidavit  having  a  tendency  to  show  actual 
malice  or  special  damage,  the  discovery  sought  is 
reduced  to  the  inquiry  whether  the  defendant  pub- 
lished the  letters  and  to  whom  he  sent  them.  The 
discovery  which  the  plaintiff  seeks  is  to  compel  the 
defendant  to  disclose  whether  he  has  published  a  libel, 
or,  in  other  words,  whether  he  has  been  guilty  of  a 
criminal  offense  for  which  he  could  be  indicted  and 
punished. 

In  the  restriction  imposed  upon  this  right  of  dis- 
covery, nothing  was  better  settled  than  that  a  party 
could  not  be  compelled  to  discover  any  matter  which 
might  subject  him  to  a  penalty,  a  forfeiture,  or  a  crim- 
inal prosecution  {Hare  on  Discovery^  part  3,  chap.  1, 
§  1 ;  Wigram  on  Discovery,  60,  §§  83-94).  "A  plain- 
tiff," says  Mr.  Wigram,  "whatever  the  merits  of  his 
case  may  be,  is  not  entitled  to  a  discovery  from  the 
defendant  of  any  matter  which  would  criminate  him  or 
tend  to  do  so"  {Wigram  on  Discovery^  195).  Lord 
Eldon,  in  Paxton  v.  Douglass  (19  Ves.  226),  went  even 
further,  saying:  "The  strong  inclination  of  my  mind 
is  to  protect  the  painty  against  answering  any  question, 
not  only  that  has  a  direct  tendency  to  criminate  him, 
but  that  forms  one  step  towards  it."  In  Baily  v.  Dean 
(6  Barh.  303),  Judge  Pbatt  was  of  opinion  that  a 
defendant  could  not  be  compelled  to  disclose  facts  to 
enable  a  plaintiff  to  sustain  an  action  of  slander,  be- 
cause in  such  actions  punitory  damages  may  be  given ; 
and  in  Browsward  v.  Edwards  (2  Ves.  8r.  246),  Lord 
Habdwioks  said  that  the  court  would  not  force  the 
party,  by  his  own  oath,  to  subject  himself  to  punish- 
ment for  usury  (and  see  March  v.  Davidson,  9  Paige^ 
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585 ;  Taylor  v.  Bruen,  2  Barb.  Ch.  301 ;  Matter  of 
Tappan,  9  How.  Pr.  394 ;  People  v.  Mather,  4  Wend. 
254 ;  Matter  of  Kipp,  1  Paige^  607). 

It  is  apparent  upon  the  face  of  the  affidavits  that 
that  the  plaintiff  had  no  right  to  the  discovery  sought, 
and  both  orders  should  therefore,  be  vacated. 

J.  P.  Daly  and  Labbemobe,  JJ.,  concurred. 

Note. — The  new  Code  of  Civil  Procedure  makes  an  important 
change  in  the  form  of  the  law  as  to  examinations  taken  on  deposi- 
tion, and  one  which  involves  a  change  as  to  the  manner  in  which  the 
question  whether  the  case  is  a  proper  one  for  examination  before 
trial  is  presented ;  but  it  seems  intended  to  preserve  the  rule  stated  in 
the  case  in  the  text,  and  to  leave  the  discretion  of  the  court  as  to  the 
enforcement  of  the  order  to  be  guided  by  the  same  principles  that 
courts  of  equity  have  uniformly  administered. 

The  new  statute  'requires  the  judge  to  whom  the  application  is 
made  to  grant  an  order  for  the  examination  of  a  party  in  an  action 
pending, — as  well  as  for  the  examination  of  a  person  whose  testi- 
mony is  material  and  necessary  to  one  who  expects  to  be  a  party  to 
an  action  about  to  be  brought, — in  case  an  affidavit,  complying  with 
the  statute,  is  presented.  And  the  statute  which  prescribes  the  req- 
uisites of  the  affidavit  makes  no  distinction  in  regard  to  the  class  of 
actions.  Nor  does  it  even  expressly  require  that  the  applicant  make 
a  prima  facie  case  showing  a  good  cause  of  action.  In  this  respect 
the  language  of  the  statute  only  requires  him  to  set  forth  **  the  nature 
of  the  action  and  the  substance  of  the  cause  of  action  and  of  the 
judgment  demanded  therein." 

Power  to  vacate  the  order  is  not  expressly  given  by  the  statute, 
but  it  clearly  exists.  By  sections  877  and  878  of  the  original  act, 
provision  was  made  allowing  the  party  thus  required  to  submit  to 
examination  to  apply  for  its  vacatur  on  certain  specified  grounds 
only;  and  in  the  discussions  to  which  the  new  provisions  gave  rise 
these  grounds  being  deemed  too  narrow  to  allow  an  equitable  dis- 
cretion to  be  exercised,  the  amendments  of  1877  were  adopted, 
repealing  the  restraints  on  vacating  the  order  contained  in  sections 
877  and  878. 

It  is  to  be  observed  also,  that  the  provisions  of  the  new  Code 
relating  to  taking  depositions  for  the  purpose  of  a  motiofiy  exempts 
parties  from  being  subjected  to  such  examination,  in  accordance  with 
the  mling  in  King  «.  Leighton.    The  provisions  of  the  new  statute, 
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which  should  be  read  in  connection  with  the  cases  in  the  text,  are  as 
follows: 

Partia,  §  870.  '*  The  depositions  of  a  party  to  an  action,  pending 
in  a  court  of  record,  other  than  a  court  specified  in  sub-division  six- 
teenth, seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this 
act,  may  be  taken,  at  the  instance  of  an  adverse  party,  or  of  a  co- 
plaintiff  or  co-defendant,  at  any  time  before  the  trial,  as  prescribed 
in  this  article." 

The  exception  is  of  certain  inferior  local  courts. 

Witness  not  a  party.  §  871.  ^^The  deposition  of  a  person  not  a 
party,  whose  testimony  is  material  and  necessary  to  a  party  to  an 
action,  pending  in  a  court  of  record,  other  than  a  court  specified  in 
sub-division  sixteenth,  seventeenth,  eighteenth  or  nineteenth  of  sec- 
tion two  of  this  act,  or  to  a  person  who  expects  to  be  a  party  to  an 
action,  about  to  be  brought  in  such  a  court,  by  a  person  other  than 
the  person  to  be  examined,  may  also  be  taken,  as  prescribed  in  this 
article. 

Affidavit.  I  872.  ''The  person  desiring  to  take  a  deposition,  as 
prescribed  in  this  article,  may  present  to  a  judge  of  the  court  in 
which  the  action  is  pending;  or,  if  it  is  pending  in  the  supreme 
court,  to  a  county  judge;  or,  if  an  action  is  not  pending,  but  is  ex- 
pected to  be  brought,  to  a  judge  of  the  supreme  court,  or  of  a 
superior  city  court,  or  to  a  county  judge;  an  afildavit,  setting  forth 
as  follows : 

''1.  The  names  and  residences  of  all  the  parties  to  the  action,  and 
whether  or  not  they  have  appeared  ;  and,  if  either  of  them  has 
appeared  by  attorney,  the  name,  and  the  residence  or  office  address 
of  the  attorney ;  or,  if  no  action  is  pending,  the  names  and  residences 
of  the  expected  parties  thereto. 

''2.  The  nature  of  the  action,  and  the  substance  of  the  cause  of 
action,  and  of  the  judgment  demanded  therein ;  or,  if  no  action  is 
pending,  the  nature  of  the  controversy,  which  is  expected  to  be  the 
subject  thereof. 

''8.  If  the  application  is  made  by  the  defendant  in  a  pending 
action,  or  by  the  plaintiff,  after  answer,  the  nature  of  the  defense. 

''4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  a  person  is  material  and  necessary  for  the 
party  making  such  application,  or  the  prosecution  or  defense  of  such 
action,  and,  at  the  option  of  the  applicant,  the  place  where  he  is 
sojourning,  or  where  he  regularly  transacts  business. 

''5.  If  an  action  is  pending  that  the  person  to  be  examined  is  aboat 
to  depart  from  the  State;  or  that  he  is  so  sick  or  infirm,  as  to  afford 
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reasoDable  ground  to  believe,  that  he  will  not  be  able  to  attend  the 
tiiaL  Bat  this  subdivision  does  not  apply  to  a  case,  where  the  per- 
son to  be  examined  is  a  party  to  the  action. 

''6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  sojourn- 
ing within  the  State  ;  or,  if  two  or  more  persons  are  expected  to  be 
adverse  parties,  that  they  are  all  so  resident  or  sojourning. 

'^7.  Any  other  fact,  necessary  to  show  that  the  case  comes  within 
one  of  the  last  two  sections,  or  relevant  to  the  question  specified  in 
the  next  section. 

Order,  }  873.  '  ^  The  judge,  to  whom  such  an  affidavit  is  presented, 
must  grant  an  order  for  the  examination,  if  an  action  is  pending;  if 
no  action  is  pending  he  must  grant  it,  if  there  is  reasonable  ground 
to  believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit; 
otherwise  he  must  dismiss  the  application.  The  order  must  require 
the  party  or  person  to  be  examined  to  appear  before  the  judge,  or 
before  a  referee  named  in  the  order,  for  the  purpose  of  taking  the 
examination,  at  a  time  and  place  therein  specified.  The  order  must 
also  direct  the  time  of  service  of  a  copy  thereof;  which  must  be  made 
Tdthin  the  State,  not  more  than  twenty,  nor  less  than  five  days,  bef or& 
the  time  fixed  for  the  examination,  unless  special  circumstances^, 
making  a  different  time  of  service  necessary,  are  shown  in  the  aflSh 
davit,  and  that  fact  is  recited  in  the  order. 

PunishmerU,  J  874.  **  If  the  party  or  person  so  served  faite  t»  a^y^ 
the  order,  his  attendance  may  be  compelled,  and  he  may  he  punished, 
in  like  manner,  and  the  proceedings  thereon  are  the  same,  as  if  he 
failed  to  obey  a  subpoena,  issued  from  the  court,  in  which  the  action 
18  pending;  or,  if  no  action  is  pending,  from  the  court  of  which  the 
judge  is  a  member." 

The  subject  of  witness  fees  is  not  regulated  by  the  new  Code  so 
far  as  yet  enacted. 

Sernee  on  aUcmey^  dte,  §  876.  '*  A  copy  af  the  order,  and  of  the  affi- 
davit upon  which  it  was  granted,  must  be  served  upon  the  attorney 
for  each  party  to  the  action,  who  is  required  thereby  to  appear,  in 
like  manner  as  a  paper  in  the  action;  or,  if  a  party  has  not  appeared 
in  the  action,  they  must  be  aeisved  upon  him,  as  directed  by  the 
order.  If  no  action  is  pending,, they  must  be  personally  served  upon 
each  of  the  persons,  name^  therein  as^  expected  ad;Kerse  parties. 

TaMnff  the depotUian,    {876;  ''Upon  proof,  by  affidavit,  that  ser- 
▼ice  of  a  copy  oi  the  order  and  of  the  affidavit  has  been  duly 
madOi  88  directed;  in  the  order,  the  judge  or  the  referee  must. 
Y«k.II.— 11 
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proceed  to  take  the  deposition  of  the  witness,  at  the  time  and  place 
specified  in  the  order.  He  may,  from  time  to  time,  adjonm  the  ex- 
amination to  another  day,  and  to  another  place,  within  the  same 
county." 


BRANDON    MANUFACTURING    COMPANY    t. 

PETTINGILL. 

Supreme  Courts  First  Departmervt;  Special    Term 

and  Chambers^  June^  1877. 

Examination  before  TuaIi. — Sebticb  of  Summons. 

An  order  for  the  examination  of  a  party  before  trial,  made  and  served 
before  the  action  has  been  commenced  by  the  service  of  summons, 
is  withont  jurisdiction,  and  cannot  be  enforced  even  after  subse- 
quent service  of  summons. 

Plaintiffs  brought  this  action  against  Samuel  M. 
Pettingill  and  Herbert  L.  Bridgman,  and  others  desig- 
nated by  fictitious  names  because  their  true  names 
were  alleged  to  be  unknown.  On  May  31  he  obtained 
an  order  requiring  the  two  defendants  named  to  api)ear 
^d  be  examined  as  parties  before  trial,  under  section 
391  of  the  Code,  and  the  order,  with  the  accompanying 
affidavit  and  a  summons  to  appear  and  be  examined 
accordingly,  was  served  on  each  of  them,  returnable 
on  June  6.  On  the  return  day  the  examination  was 
adjourned  without  prejudice,  and  subsequently,  and 
before  a  hearing  was  had,  summons  for  the  commence- 
ment of  the  action  was  first  served  on  each  of  the  de- 
fendants named. 

Charles  D.  Adams^  for  defendant  Bridgman, — 
Moved  to  vacate  the  proceedings  on  the  ground  that 
the  court  had  no  jurisdiction. 
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Atcstin  AbboUy  for  the  defendant  Pettin^i^ill. 

Mr.  Whiting^  for  plaintiff,  —  Cited  section  139  of 
the  Code, — ^which  provides  that  the  granting  of  a  pro- 
visional remedy  gives  jurisdiction.* 

Westbbook,  J., — Held  that  the  provision  cited  did 
not  apply ;  and  that  the  court  had  no  jurisdiction ;  and 
accordingly  vacated  the  order  and  dismissed  the  pro- 


BOYCE  V.  WIGHT. 
N.  T.  Superior  Court;  Special  Termy  MarcAy  1877. 

£xjfit'UTioiv. — Shbbiff'b  Debd.  — ^Rbdsicption  from  Sheriff's  Sale. 

When  land  sold  on  ezecntion  has  been  redeemed  by  the  judgment 
debtor  paying  the  purchase  price  and  interest  to  the  sheriff,  the 
sale  and  certificate  thereof  become  void,  and  one  who  became  a 
grantee  of  the  judgment  debtor  before  the  sale,  though  after  the 
recovery  of  ^he  judgment,  holds  the  title  free  from  any  lien  or 
incumbrance  by  reason  of  such  sale,  purchase  and  certificate. 

2  Z.  1847,  p.  509,  c.  410,  |  6, — ^which  provides  that  a  sheriff's  cer- 
tificate of  redemption  may  be  proved  and  i|cknowledged,  and, 
when  filed,  have  the  effect  of  a  deed,  &c., — ^was  intended  to  deter- 
mine who  should  have  the  right  to  a  conveyance,  when  the  sheriff 

*  This  provision  is  embodied  in  the  new  Code  of  Civil  Procedure, 
with  the  same  effect,  and  is  there  as  follows: 

''§416.  A  civil  action  is  commenced  by  the  service  of  a  sum- 
mons. But  from  the  time  of  the  granting  of  a  provisional  remedy, 
the  court  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  conditional, 
and  liable  to  be  divested,  in  a  case  where  the  jurisdiction  of  the 
court  is  made  dependent,  by  a  special  provision  of  law,  upon  some 
aci|  to  be  done  after  the  granting  of  the  provisional  remedy." , 
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had  power  to  convey,  but  not  to  make  any  new  rule  as  to  the 
sheriffs  power  to  convey.* 
Where  a  judgment  debtor  redeemed  from  an  execution  sale  by  pay- 
ing the  money  to  the  sheriff  as  directed  by  law,  but  neglected  to 
file  the  certificate  of  redemption, — EM,  that  this  omission  did  not 
result  in  a  forfeiture  or  waiver  of  the  debtor's  rights  under  his 
redemption. 


Interest  allowed  on  a  recovery  of  money  had  and  received  under  the 
act  of  1818,  relative  to  compensation  for  lands  taken  for  local  im- 
provements in  the  city  of  New  York. 

Action  for  money  had  and  received ;  tried  by  the 
conrt,  a  jnry  having  been  waived. 

This  action  was  bronght  by  George  A.  Boyce,  ap- 
pointed by  the  snpreme  conrt  as  trustee  under  the  will 
of  John  P.  Darley,  against  Franklyn  Wight,  to  recover 
the  sum  of  $8,066,  awarded  for  damages  for  certain 

*  The  provisions  of  the  new  Code  of  Civil  Procedure  on  this 
subject,  are  as  follows : 

**  {  1446.  Within  one  year  after  the  sale  of  real  property,  by 
virtue  of  an  execution,  a  person,  specified  in  the  next  section,  may 
redeem  it,  by  paying  to  the  purchaser,  his  executor,  administrator, 
or  assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid  upon 
the  sale,  with  interest  froYn  the  time  of  the  sale,  at  the  rate  of  ten 
per  centum  a  year. 

,  §  1447.  The  redemption,  specified  in  the  last  section,  may  be 
made,  either  by  the  judgment  debtor,  whose  right  and  title  were 
sold,  or  by  his  heir,  devisee  or  grantee,  who  has  acquired,  by  inher- 
itance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execution, 
or  by  any  other  means,  an  absolute  title  to  the  property  proposed  to 
be  redeemed ;  or,  in  a  case  specified  in  section  one  thousand  four 
hundred  and  fifty-eight  or  one  thousand  four  hundred  and  fifty-nine 
of  this  act,  to  a  portion  thereof. 

''{  1448.  Upon  payment  being  made,  by  a  person  entitled  to 
redeem  real  property,  as  prescribed  in  the  last  two  sections,  the  sale 
of  the  property  redeemed,  and  the  certificates  of  the  satey  as  far  aa 
fh^  relate  ftheveto,  become  anU  and  vdd,** 
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land,  condemned  upon  the  opening  of  Madison  avenue, 
and  received  by  the  defendant. 

On  March  9,  1846,  one  Francis  Price  owned  in  fee 
the  lands  in  question,  and  on  that  day  a  judgment  was 
recovered  against  him.  On  September  10,  1847,  he 
conveyed  the  lands,  pursuant  to  an  order  in  a  creditor's 
suit  against  him,  to  one  Latting,  a  receiver  appointed 
in  the  suit.  On  April  13,  1848,  the  sheriff  sold  Price's 
interest  in  the  land,  under  the  judgment,  and  issued  to 
the  purchaser  the  certificate  of  sale,  which  was  filed 
April  20,  1848.  On  April  10,  1849,  Price  redeemed 
the  proi)erty  sold,  by  payment  of  the  purchase  price 
and  interest  to  the  sheriff,  Westervelt,  as  was  shown 
by  a  receipt  that  the  money  necessary  to  redeem  the 
sale  was  paid  to  him  by  Price's  attorney ;  but  the 
sheriff's  certificate  of  redemption  was  not  filed.  On 
August  13,  1850,  Latting  reconveyed  the  property  to 
Price,  who,  in  November,  1861,  conveyed  the  same  to 
John  F.  Darley,  whose  title  the  plaintiff  in  this  action 
represents. 

The  defendant  claimed  title  to  the  land  and  money, 
under  a  sheriff's  deed  from  John  Kelly  to  Isaac  B. 
Tindall,  executed  October  19, 1867,  which  recited  the 
issuing  of  an  execution  against  Francis  Price  in  1848, 
under  which  the  lots  in  question  were  sold  by  the  then 
sheriff,  Westervelt,  and  that  a  certificate  was  issued 
which  ''has  apparently  not  been  redeemed."  This 
deed  was  executed  under  the  power  given  by  1  L.  1867, 
p.  187,  c.  116,  amending  L.  1836,  c.  189,  %  1 ;  same  stat. 
2  R.  a.  374,  §  101  [67]  (3  R.  S.,  6th  ed.  637,  §  101). 

This  action  was  brought  under  §  184  of  ch.  86  of  the 
Imws  of  1813  ( Valentines  Laws  relating  to  the  city  qf 
New  York,  p.  1203).* 


*  $  184.     [After  proyiding  that  if  parties  entitled  to  lands  taken 
by  city  for  pablic  hm  are  iniants,  non  ampM  mentis^  feme  cowrt^ 
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Oeorge  A.  Black  {8cudder  <fe  Carter^  attorneys), 
for  plaintiflf. — I.  The  qnestions  in  issue  or  arising  upon 
the  evidence  have  been  settled  in  the  plaintiff's  &,vor 
in  the  case  of  Livingston  v.  Amonx,  56  N.  T.  607. 

II.  The  power  of  the  sheriff  to  convey  is  confined 
to  "  the  estate,"  "  so  sold  and  remaining  nnredeemed  " 
(1  L.  1867,  p.  187,  c.  116).  The  fact  of  redemption  or 
no  redemption  is  the  test  of  the  power. 

III.  The  scheme  of  redemptions  provided  by  2  H. 
S.  870,  et  seq.y  relates  to  two  classes  of  persons,  and 
has  two  distinct  results.  1st.  The  debtor  or  his  grantor 
may  redeem  within  twelve  months,  and  the  effect  is  to 
cancel  and  obliterate  the  sale.  2nd.  The  other  creditors 
may  redeem  within  fifteen  months,  and  the  result  is 
to  effectuate  a  qiMisi  title  in  the  last  redeeming  credi- 
tor. If  made  by  a  creditor  on  the  last  day  of  the  fifteen 
months,  under  §  3  of  ch.  410  of  L.  1847,  it  must  be 
made  at  the  sheriff's  office  (Gilchrist  v.  Comfort,  34  iV. 
T.  236).  The  necessity  of  filing  the  certificate  permitted 
by  §  6  or  the  latter  act,  must  be  limited  to  redemption 
by  the  creditor.  The  right  of  a  purchasing  creditor  is 
a  mere  chose  in  action,  and  all  the  consequences  of  the 
nature  of  the  proi)erty  follow  (Bodine  v.  Moore,  18  ^. 

absent,  or  unknown,  the  money  awarded  tlierefor  may  be  paid  into 
court,  continues  as  follows:]  ''And  provided  also,  That  in  all  and 
each  and  every  case  and  cases,  where  any  such  sum  or  sums,  or  com- 
pensation, so  to  be  reported  by  the  said  commissioners  in  favor  of 
any  person  or  persons,  or  party  or  parties  whatsoever,  whether  named 
or  not  named  in  said  report,  shall  be  paid  to  any  person  or  persona, 
or  party  or  parties  whomsoever,  when  the  same  shaU  of  nght  belong 
and  ought  to  have  been  paid  to  some  other  person  or  persons)  or 
party  or  parties,  it  shaU  be  lawful  for  the  person  or  persons,  party  or 
parties,  to  whom  the  same  ought  to  haye  been  paid,  to  sue  for  and 
recover  the  same,  with  lawful  interest  and  costs  of  suit,  as  so  much 
money  had  and  received  to  his,  her,  or  their  use,  by  the  person  or 
persons,  party  or  parties  respectively,  to  whom  the  same  shaU  have 
been  so  paid." 
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T.  347,  361),  The  defendant  takes  nnder  the  sheriffs 
deed  just  what  the  sheriff  (whether  Westervelt  or  Kelly- 
is  Immaterial)  could  convey,  and  if  the  payment  by  the 
debtor  had  deprived  him  of  all  power,  the  conveyance 
passed  nothing  (Swan  v.  Saddlemire,  8  Wend.  681 ; 
Jackson  v.  Cadwell,  1  Cow.  642 ;  Woodcock  v.  Bennet, 
1  Id.  739;  StilweU  v.  Carpenter,  59  JV.  T.  414;  S.  C, 

62  Id.  639 ;  Carpenter  v.  Stilwell,  11  Id.  61. 

• 

Isaac  L.  Egbert^  for  defendant. 

Skdowick,  J.— [After  stating  the  facts]— By  force 
of  the  statute  (2  Edm.  H.  S.  §  49,  p.  385)  the  sale  of 
the  premises  redeemed,  and  the  certificate  of  such  sale 
became  null  and  void  (Stafford  v.  Williams,  12  Barb. 
244 ;  Titus  v.  Lewis,  3  Id.  72 ;  Wood  v.  Colvin,  5  MU, 
228).  The  sale  had  not  divested  his  former  title  (§  61), 
and  Latting,  his  grantee,  held  the  legal  title  free  from 
any  lien  or  incumbrance  by  reason  of  the  sale,  pur- 
chase and  certificate.  [The  learned  judge  here  stated 
the  reconveyance  from  Latting  to  Price,  and  also  the 
conveyance  from  the  latter  to  Darley.] 

Under  the  Revised  Statutes,  and  apart  from  the 
effect  of  the  subsequent  act  of  November  30, 1847,  in  §§ 
6  and  6,  the  law  gave  no  power  to  the  sheriff  to  convey 
land  that  had  been  in  fact  redeemed.  His  j)ower  was 
by  §  62,  strictly  confined  to  completing  the  sale  after 
the  expiration  of  fifteen  months,  of  the  real  estate,  ^'if 
any  part  of  the  premises  sold  shall  remain  unredeemed 
by  the  person  against  whom  the  execution  or  by  a 
person  entitled  to  redeem  the  same  within  one  year," 
and  by  executing  a  conveyance  of  the  premises  so 
Temaining  unredeemedy  either  to  the  original  purchaser 
or  to  the  creditor  who  may  have  acquired  the  title  of 
such  ori^al  purchaser  as  to  the  creditor  who  may 
have  purchased  such  title  from  any  other  creditor,  as 
the  case  may  be,  ^^  which  conveyance  shall  be  valid  and 


168  ABBOTT'S    NEW  CASES. 

Boyce  v,  "Wight. 

effectual  to  convey  all  the  right,  title  and  interest 
which  was  sold  by  such  officer." 

The  act  of  March  23,  1867  (7  Edmonds'  Om.  Stat. 
p.  60),  did  not  enlarge  the  x>ower  while  it  designated  ad- 
ditional officers  who  should  execute  the  i)ower,  esi)€k;ially 
a  succeeding  sheriff  in  case  of  death  or  disqualification 
of  the  sheriff  who  sold ;  but  the  duty  is  again  stated  to 
be  ^^  to  execute  a  deed  of  the  estate  so  sold,  it  remain- 
ing unredeemed:' 

The  inf erenc^e  that  seems  to  come  from  these  state- 
ments, viz. :  that  the  sheriff,  having  no  power  to  sell 
redeemed  land,  conveyed  nothing  by  executing  a  deed 
to  the  purchaser's  assignee,  Tindall,  to  whose  rights 
the  defendant  succeeds,  is  met  by  the  counsel  for 
defendant,  by  the  statute  of  November  30, 1847  (4  Edm,. 
Oen.  Stat.  630).  The  important  sections  are  the  6th  and 
6th:  "Whenever  any  redemption  shall  have  been 
made,  of  any  real  estate  so  sold,  it  shall  be  the  duty  of 
the  officer  making  such  sale,  or  any  other  person  who 
may  lawfully  act  in  his  behaJf ,  to  execute  to  the  per- 
son making  such  redemption,  his  certificate,  truly 
stating  all  such  facts  transpiring."  Section  6  is, 
**Such  certificate  may  be  proved  or  acknowledged 
as  deeds  are  required  to  be,  to  entitle  them  to  be 
recorded,  and  being  duly  recorded  in  the  clerk's  office 
of  the  county  where  the  real  estate  so  sold  is  situate, 
shall  have  the  same  effect  as  against  subsequent  pur- 
chasers, and  incumbrances,  as  deeds  and  conveyances 
duly  proved  and  recorded ;  and  such  certificate  or  the 
record  thereof,  ....  shall  be  received  in  all  courts  and 
places,  as  prima  fade  evidence  of  the  facts  therein 
stated." 

It  seems  to  me  that  this  statute,  after  a  liberal  con- 
struction of  all  it  expresses  and  all  it  implies,  in  favor 
of  its  object,  cannot  be  held  to  modify  that  part  of  the 
statute  that  gives  the  sheriff,  or  his  successor,  the 
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power  to  sell.  It  must  modify  (if  it  do  so  at  all)  by 
way  of  repeal,  on  account  of  its  repugnancy  to  the 
former  statute.  If  there  be  a  repeal,  what  words  are 
repealed  t  If  the  words  repealed  are  those  that  des- 
cribe the  circumstances  under  which  the  power  shall 
be  exercised,  the  result  will  not  be  to  re-enact  a  new 
condition  where  he  may  sell,  and  he  will  have  no 
power. 

Affirmatively,  section  6,  says,  that  a  certificate 
acknowledged  "and  being  duly  recorded,"  "shaU 
have  the  same  effect  as  against  subsequent  purchasers 
and  incumbrances,  as  deeds  and  conveyances  duly 
proved  and  recorded. ' ' 

Under  the  recording  act,  1  JR.  S.  (1  Bdm.  Ed.  707) 
p.  56,  §  1,  ''Every  such  conveyance  not  so  recorded, 
shall  be  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the 
same  real  estate,  or  any  portion  thereof,  whose  con- 
veyance shaU  be  first  duly  recorded." 

That  is,  the  positive  effect  of  a  deed  recorded,  is 
confined  to  its  giving  title  to  a  Jxyria  fide  purchaser 
from  the  grantee  in  the  recorded  deed  to  the  estate  of 
the  grantor  of  that  recorded  deed,  provided  that  the 
grantor  has  not  already  conveyed  by  a  deed  on  record. 

So  the  positive  effect  of  recording  a  certificate  of 
redemption  would  be  that  it  would  justify  a  hcyn/i  fide 
purchaser  taking  the  title  of  the  person  therein  shown 
to  have  redeemed,  provided  another  certificate  of  a 
later  redemption  were  not  already  recorded.  This  is 
no  re-enforcement  of  the  sheriff's  power  to  make  the 
deed  to  the  defendant's  grantor, ^because  he  did  not 
take  the  title  of  any  redeeming  creditor  or  debtor,  but 
of  a  purchaser  through  assignment.  The  negative  or 
annulling  effect  of  a  recorded  deed,  is  to  render  void  an 
unrecorded  deed,  which,  if  recorded,  would  have  given 
notice  of  facts  impairing  the  force  of  the  deed  actually 
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recorded.  To  follow  the  analogy,  the  certificate  of 
redemption  wonld  be  notice  of  the  fact  therein  estated. 
If  a  creditor,  he  wonld  give  notice  that  a  sheriffs  deed, 
npon  a  prior  redemption  by  a  creditor,  was  void.  If 
the  debtor,  he  would  give  notice  that  a  deed  by  the 
sheriff  to  any,  wotdd  be  void,  whether  to  purchaser  or 
redeeming  creditor.  Before  the  statute  of  1847,  the  re- 
demption by  debtor  or  his  grantee  within  twelve  months 
from  sale  absolutely  annulled  the  right  of  the  sheriff 
to  sell.  If  he  conveyed  to  a  purchaser,  the  conveyance 
was  null.  No  creditor  could  redeem,  and  his  attempted 
redemption  was  null.  If  the  debtor  did  not  redeem, 
then  there  would  be  some  one,  either  a  purchaser  or 
his  assignee,  or  a  redeeming  creditor,  who  would  be 
entitled  to  a  deed  from  the  sheriff.  The  power  of  the 
sheriff  to  convey  to  some  one  would  be  valid  and  per- 
fect, and  the  contest,  if  there  were  one,  would  be  as  to 
who  should  have  the  conveyance.  When  I  consider 
that  there  are  important  sections  unrepealed  (unless  it 
may  be  by  implication,  which  is  not  to  be  entertained 
unless  in  an  extreme  case  of  repugnancy),  which  pro- 
vide for  the  sale  under  execution  being  null  and  void, 
I  come  to  the  conclusion  that  section  6  was  intended  to 
determine  who  should  have  the  right  to  a  conveyance, 
when  the  sheriff  had  remaining  a  power  to  convey,  and 
was  not  meant  to  make  any  new  rule  as  to  the  sheriff's 
I)ower  to  convey. 

I  Qgree  with  the  learned  counsel  for  the  plaintiff  that 
the  correct  result  would  be  to  confine  section  6  to  cer- 
tificates of  redemption  made  by  creditors,  if  Livingston 
V.  Amoux  (56  iVl  T.  p.  507),  did  not  say  that  it  also 
extended  to  redemption  by  debtors,  and  therefore  a  con- 
clusion will  be  confined  to  considering  whether,  under 
any  construction  of  section  6,  the  sheriff  has  any  power 
to  convey  if  a  debtor  has  competently  redeemed.  If 
we  view  in  a  large  way  the  effect  of  the  statute,  as 
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allowing  a  x)erson  to  get  a  deed  from  the  sheriff,  con- 
veying the  same  rights  as  he  would  competently  get, 
provided  the  facts  did  not  exist  of  which  he  would 
have  notice,  if  the  certificate  of  a  redemption  by  a 
debtor  were  recorded,  it  would  be  by  deeming  that 
the  debtor's  omission  to  file  his  certificate  was  a  waiver 
of  his  rights  under  the  redemption,  and  that,  as  to  him, 
the  land  which  the  sheriff  sold  would  be  deemed  unre- 
deemed. But  before  such  a  result  could  be  reached, 
we  have  to  say,  that  section  6  intended  to  put  the  debtor 
upon  his  election,  to  give  notice  by  recording  his  certif- 
icate or  to  waive  his  rights  under  a  redemption  by 
him. 

A  construction  that  would  compel  a  waiver  or  work 
a  forfeiture  of  the  rights  in  question,  by  an  act  in  pais, 
should  be  avoided  if  i)ossible.  The  law  supposes  that 
when  the  object  is  to  divest  such  rights,  that  clear 
language  will  be  used. 

In  the  present  case  the  owner  of  the  fee  did  not  do 
any  act  which  the  assignee  of  the  purchaser  might  rely 
on  in  taking  his  assignment.  He  omitted  something, 
viz.,  to  file  a  certificate.  He  had  paid  the  money  to 
the  sheriff  for  the  use  of  the  purchaser,  as  he  was 
directed  to  by  law.  That  fact  satisfied  all  the  pur- 
chaser's  claim.  It  would  not  be  a  violation  of  the 
analogies  of  the  law  to  say  that  the  assignee  of  the 
purchaser  cannot  get  more  than  the  purchaser  had,  and 
it  can  hardly  be  doubted  that  the  purchaser  would 
have  no  right  to  the  title  as  against  the  debtor.  If  the 
statute  has  said  otherwise  that  is  sufficient. 

The  recording  act  had  said  that  every  conveyance 
shall  be  recorded,  and  if  not  it  shall  be  void  against 
subsequent  purchasers.  Section  6  of  the  act  of  1847 
did  not  make  it  a  duty  to  get  a  certificate,  nor  to  have 
it  acknowledged  or  recorded ;  but  such  certificates  may 
be  proven,  and  if  they  are,  on  being  duly  recorded  shall 
have  the  effect  described. 
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Before  this  there  was  no  duty  on  the  'part  of  a  debtor 
to  file  a  certificate.  This  statute  did  not  inform  subse- 
quent purchasers  that  by  it  such  became  the  duty  of 
the  redeeming  debtor ;  and  therefore  I  do  not  think  an 
omission  to  record  resulted  in  a  forfeiture  or  waiver  of 
the  debtor's  rights  under  his  redemption. 

If  it  did  not,  then  the  statute  annulling  the  sale 
when  the  debtor  redeems,  is  in  force,  and  further,  the 
land  has  been  redeemed,  and  the  statute  enabling  the 
sheriff  to  sell  only  unredeemed  land,  has  the  full  force 
of  the  plain  meaning  of  its  language. 

Is  there  a  great  hardship  here?  I  think  not,  for 
the  fact  of  redemption  may  be  ascertained,  except  in 
cases  of  neglect  of  duty  by  the  sheriff,  which  the  law- 
will  not  presume,  by  ascertaining  from  him  whether  the 
debtor  has  paid  the  money  within  twelve  months  from 
the  sale  under  execution. 

The  plaintiff  should  have  judgment  with  costs,  but 
not  an  allowance. 


There  may  be  an  appeal  in  this  case. 


After  the  foregoing  decision  had  been  rendered,  the 
plaintiff's  counsel  discovered  that  the  judge  had 
granted  interest  only  from  the  commencement  of  the 
suit,  and  moved  to  correct  his  decision  by  granting 
interest  from  the  time  the  money  was  paid,  which 
would  make  a  difference  of  about  $3,000  in  plaintiff' s 
favor. 

George  A.  Black  {Scudder  A  Carter,  attorneys),  for 
the  motion, — ^Uiged  in  substance,  that  the  stafute  alone 
conferred  the  right  of  action,  and  that  it  gave  the  right 
to  ^^stie  and  recover  ^^  the  money  ^^with  Zav^fvl 
interest  and  costs  of  suit,"  &c.  That  the  right  to 
recover  the  interest  antedated  the  suit,  or  else  one 
could  not  svs  for  the  interest.    That  this  statute  was 
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perhaps  the  only  one  giving  interest ;  that  it  escaped 
the  attention  of  Senator  Spekoeb,  in  Rensselaer  Glass 
Factory  ij.  Reid,  6  Cow.  687.  See  also,  Rnckman  v.  Pitch- ' 
er,  20  If.  T.  14 ;  McCormick  v.  Penn.  Cent.  R.  R.  Co.,  49 
Id.  316 ;  McCollnm  v.  Seward,  62  Id.  318 ;  Mailler  v. 
Express  Prop.  line,  61  Id.  316 ;  Purdy  v.  Philips,  11 
Id.  406^  Graham  v.  Chrystal,  2  Abb.  Ct.  App.  Dec. 
268. 

IsacLC  L.  Egbert^  opposed. 

Thie  motion  was  granted  in  April,  1877,  and  it  was 
ordered  accordingly. 


MILES  V.  TITUS. 
iT.  n  Superior  Court ;  Special  Term^  March^  1877. 

Appeal. — Plbabd^o. — ^Rbfbreb. 

Where  a  plaintiff  in  an  action  is  not  estopped  by  the  result  of  a 
preTioos  action  from  insisting  upon  his  rights,  an  action  will  not 
lie  to  refohn  the  pleading  therein. 

The  proper  remedy  of  a  party  injured  by  an  order  confirming  a  ref- 
eree's report,  even  when  containing  a  reservation  of  the  party's 
light  to  bring  an  action,  is  to  appeal  from  the  order. 

Where  the  only  wrong  complained  of  in  a  complaint  was  that  sched- 
nles  referred  to  in  the  description  of  certain  leases  were  ambigu- 
ous on  their  face,  or  had  been  made  so  by  an  order  of  the  court,  or 
incorrectly  described  the  rights  intended  to  be  conveyed  ; — HM^ 
on  demurrer,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  it  did  not  allege  in  what  state 
ttie  schedules  were  when  the  leases  were  made;  whether  they  con- 
formed to  the  intentions  of  the  parties,  and  if  they  did,  what  were 
the  facts  which  called  for  changing  them  against  the  intentionB  of 
the  parties,  or  if  not,  how  the  schedules  should  be. 

Demurrer  to  complaint. 
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This  action  was  brought  by  William  A.  Miles  and 
Charles  H.  Bailey,  as  executors  of  the  last  will,  &c.,  of 
William  B.  Miles,  against  Eliza  A.  Titus,  to  have  a 
former  judgment  of  this  court,  in  a  suit  of  the  said 
Eliza  A.  Titus,  the  plaintiffs,  and  others,  against  Anna 
J.  D.  Burr,  and  others,  opened,  and  that  the  plalntifb 
and  defendant  herein  have  leave  in  some  way  to  raise 
an  issue  as  between  themselves,  as  to  the  extent  of 
their  respective  ownership  of  two  certain  lots  of  land 
known  as  61  and  63  Chrystie  street,  in  the  city  of  New 
York,  besides  other  relief,  and  also  for  an  injunction. 

The  complaint  stated,  that  on  or  about  January  26, 
1847,  Polly  Buchanan  and  Ann  Johnson,  being  the 
owners  in  fee  of  four  lots  of  land  between  the  Bowery 
and  Chrystie  street,  "  containing  together  in  breadth 
on  the  Bowery  and  Chrystie  street,  fifty  feet,  in  length 
on  the  northerly  side,  two  hundred  and  nine  feet,  and 
in  length  on  the  southerly  side,  two  hundred  and 
twelve  feet,  with  the  appurtenances,"  leased  the  same 
to  Mary  Luff  for  the  term  of  twenty-one  years,  from 
April  30, 1847,  at  the  yearly  rent  of  $900  and  taxes  and 
assessments.  That  this  lease  contained  a  covenant 
that  the  lessors  would  purchase  the  buildings  which 
were  erected  during  the  term,  according  to  an  appraise- 
ment  to  be  made,  or  would  renew  the  lease  at  a  rent  to 
be  determined  by  the  rent  of  lots  of  land  in  the 
neighborhood.    Tliat  this  lease  was  duly  recorded. 

That  afterwards  on  the  same  day,  the  said  Mary 
Luff  leased  to  Gteorge  H.  Titus  for  twenty-one  years 
from  May  1, 1847,  at  a  yearly  rent  of  $400  together  with 
taxes  and  assessments,  two  of  the  aforesaid  lots,  being 
bounded  and  containing  easterly  in  front  by  Chrystie 
street,  fifty  feet,  westerly  in  the  rear  by  the  other  two 
aforesaid  lots,  fifty  feet,  northerly  and  southerly  by 
other  land,  one  hundred  feet,  ^^  with  the  appurtenances, 
and  with  privilege  of  reserving  an  alley  of  three  feet 
in  width,  in  the  clear,  to  extend  from  Chrystie  street  to 
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rear  of  lot  fronting  on  the  Bowery,  on  the  northerly 
side  of  the  lots."  That  the  last  mentioned  lease  con- 
tained the  same  covenants  as  to  appraisement  or 
renewal  as  the  first  one  referred  to.  That  this  lease 
was  in  equity  and  effect  a  transfer  and  assignment  by 
Mary  Luff  of  so  much  of  said  lease  to  her  and  the 
covenants  therein  as  affected  the  part  leased  thereby 
to  George  H.  Titus.  That  this  second  lease  was  duly 
recorded. 

That  on  or  about  February  1,  1849,  the  said  George 
H.  Titus  leased  to  William  B.  Miles  and  Abial  Miles 
for  nineteen  years  from  April  30,  1849,  at  the  yearly 
rent  of  $700  and  taxes  and  assessments,  a  part  of  the 
premises  last  above  described,  being  a  house  and  prem- 
ises known  as  No.  61  Chrystie  street,  and  also  the 
buildings  and  premises  across  the  rear  of  lots  Nos.  61 
and  63  Chrystie  street,  and  the  land  on  which  the  same 
stood,  ^'saving  and  reserving  to  the  said  party  of  the 
first  part,  a  strip  of  land  three  feet  in  width  from  off 
the  most  northerly  part  of  the  lot  No.  63  hereby  de- 
mised, and  extending  to  the  whole  depth  of  the  said 
lots  as  far  as  the  rear  of  the  lots  fronting  the  Bowery, 
also  the  right  to  cut  away  any  building  then  remaining 
on  the  said  premises  hereby  reserved  at  any  time. 
That,  in  lieu  of  the  covenant  for  valuation  of  buildings 
and  of  renewal,  there  was  in  the  latter  lease,  a  provision 
that  the  lessor  would  allow,  at  the  expiration  of  the 
lease,  the  value,  as  appraised  by  same  appraisers  as 
provided  for  in  other  leases,  of  a  new  brick  building, 
in  case  the  lessee  should  erect  one.  That  this  lease 
was  duly  recorded. 

That  in  1849  William  B.  Miles  and  Abial  Miles 
erected  a  new  brick  building,  which  was  standing  at 
the  termination  of  the  lease  and  is  yet.  That  the 
building  extended  entirely  across  the  rear  of  the  two 
lots  on  Chrystie  street,  and  was  thirty-four  feet  three 
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inches  in  depth,  the  outside  of  the  rear  wall  being 
eighteen  inches  easterly  from  the  rear  line  of  the  two 
lots,  and  the  outside  of  the  front  wall  facing  Chrystie 
street  being  on  a  line  parallel  with  Chrystie  street,  and 
distant  sixty-four  feet  three  inches  therefrom.  That 
the  cellars  and  vaults  under  said  building  were  con- 
structed for  ale  vaults,  and  three  large  ventilators  were 
carried  up  and  extended  out  from  the  front,  and  into 
the  yard,  nearly  to  n  certain  fence.  That  the  building 
was  three  stories  high,  with  windows  in  each  story  in 
front  facing  Chrystie  street,  and  an  entrance  reached 
through  an  alley-way  leading  from  Chrystie  street. 
That  the  upper  part  of  the  building  was  used  as  a  Jew- 
ish synagogue. 

That  at  the  time  of  the  erection  of  the  building,  and 
long  before  the  lease  was  made  by  George  A.  Titus  to 
William  B.  Miles  and  Abial  Miles,  there  was  a  line  of 
fence  running  parallel  with  Chrystie  street,  extending 
across  the  whole  of  said  premises,  except  the  alley- 
way, "which  fence  indicated  and  was  the  line  of  divi- 
sion between  the  curtilage  or  yard  of  the  rear  portion 
of  said  premises  and  the  curtilage  or  yard  of  the  front 
portion  of  said  premises,  and  was  so  recognized." 

That  this  fence  was  about  five  feet  east  of  the  front 
wall  of  the  rear  building,  and  the  yard  thus  formed 
contained  the  aforesaid  ventilators,  and  also  a  water- 
closet,  which  was  so  constructed  on  the  line  of  the 
fence  that  one  side  was  used  for  the  front  part  of  the 
premises  and  the  other  side  by  the  rear. 

That  on  September  18,  1857,  Abial  Miles  assigned 
his  right  to  the  last-mentioned  lease  to  William  B. 
MUes,  which  lease  was  duly  recorded. 

That  said  William  B.  Miles  died  June  19,  1868, 
leaving  a  will  by  which  he  appointed  his  wife,  Martha 
M.  Miles,  executrix,  and  the  plaintiffs  executors,  which 
will  was  duly  proved  and  the  executors  duly  qualified. 

That  when  the  leases  expired  in  1868  the  lessors 
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fused  to  renew  or  grant  compensation  for  the  bnildings, 
wherefore  an  action  was  commenced  in  this  court  by 
the  defendant  herein,  Eliza  A.  Titus,  together  with 
Martha  M.  Miles,  William  A.  Miles  and  Charles  H. 
Bailey  against  Anna  J.  D.  Burr^  Catharine  E.  L.  Mid- 
dlebrook,  Charles  H.  Burr,  George  B.  Burr,  Mary  E. 
Burr,  John  P.  Jube,  Caroline  C.  Hettinger  and  Charles 
H.  Burr,  Jr.,  in  which  all  the  plain tiflFs  jointly  em- 
ployed the  same  counsel,  and  Eliza  A.  Titus  veritied 
the  complaint.  That  this  was  a  joint  action  by  the 
plaintiffs.  That  the  issues  joined  in  said  action  were 
referred  to  John  C.  Bushnell,  Esq.,  who  reported 
January  3,  1870,  that  the  value  of  the  front  buildings, 
Nos.  61  and  63  Chrystie  street,  owned  by  Eliza  A. 
Titus,  was  $3,780,  and  of  the  rear  buildings  $16,822.40, 
&c.  That  certain  schedules  descriptive  of  the  property 
were  attached  to  the  report  and  referred  to  therein. 
That  judgment  was  given  in  favor  of  the  plaintiffs  in 
that  action,  and  that  renewal  leases  were  executed 
accordingly.  That  the  one  to  Eliza  A.  Titus,  after  de- 
scribing the  front  of  the  two  lots  on  Chrystie  street,  con-^ 
tinned  as  follows :  ''Being  the  same  premises  described 
in  Schedule  P,  annexed  to  the  report"  of  the  said 
referee,  *'with  the  appurtenances,"  for  twenty-one 
years,  at  a  rent  of  $625.  That  the  one  to  the  plaintiffs 
herein  was  "bounded  westerly  by  the  rear  of  lots  83^ 
85  and  85 1-2  Bowery,  northerly  by  an  alley-way 
three  feet  in  width,  leading  from  Chrystie  street  to  the 
rear  of  said  lots  on  the  Bowery,  easterly  by  premises 
now  occupied  by  Eliza  A.  Titus,  being  the  front  part  of 
lots  61  and  63  Chrystie  street,  and  southerly  by  lot  59 
Chrystie  street,  now  occupied  by  the  estate  of  William 
B.  Miles,  deceased,  being  the  same  premises  now  occu- 
pied by  the  estate  of  William  B.  Miles,  and  which  are 
described  in  Schedule  C,  annexed  to  the  report  of"" 
the  said  referee,  &c.,  "witb  the  appurtenances,^"  for 
twenty-one  years,  at  a  yearly  rent  of  $625.    That  said 
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leases  were  duly  recorded  in  February  and  March, 
1870. 

That  at  the  time  of  the  execution  of  these  leases 
the  aforesaid  fence  between  the  front  and  rear  lots 
was  standing,  and  the  plaintiffs  regarded  the  new 
lease  as  simply  renewing  and  extending  the  term  of 
their  former  ownership,  occupancy,  &c.,  and  that  they 
and  their  tenants  continued  so  to  occupy  them  as 
before,  until  March,  1876,  when  the  defendant  took 
down  the  front  buildings,  and  began  to  dig  out  for 
new  foundations,  and  claimed  a  right  to  close  up 
the  aUey  way.  That  plaintiffs  thereupon  began  an 
action  in  the  supreme  court  to  restrain  her  from  so 
doing,  and  obtained  an  injunction.  That  the  issues  in 
that  action  were  referred  to  WiUiam  H.  Leonard,  Esq., 
to  hear  and  determine  the  same.  That  the  proceed 
ings  in  the  action  of  Eliza  A.  Titus,  and  others,  against 
Anna  J.  D.  Burr,  and  others,  and  the  proceedings 
therein,  were  introduced  in  evidence  on  the  trial,  and 
during  the  trial  it  was  given  out,  on  the  part  of  the 
defendant,  that  the  schedules  had  been  improperly 
altered.  That  the  referee  found  that  plaintiffs  were 
entitled  to  the  right  of  way,  as  a  way  of  necessity 
merely,  and  therefore  he  could  change  it,  which  he 
did,  giving  a  way  to  and  from  Chrystie  street,  four 
feet  off  from  the  northerly  side  of  the  premises  leased 
to  the  defendant  by  Burr  in  1870,  and  of  a  height  not 
less  than  ten  feet,  with  an  injunction  restraining  de- 
fendant from  interfering  therewith,  and  judgment  was 
entered  accordingly,  and  both  parties  had  api)ealed 
therefrom.  That  the  referee  also  unnecessarily  found 
that  the  schedules  had  been  altered,  but  without  the 
consent  of  the  parties  to  the'action. 

That  in  December,  1875,  the  defendant  and  David 
H.  King,  and  William  H.  Megson,  acting  in  co-opera- 
tion with  her  in  her  interest  and  behalf,  began  to 
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out  and  exercise  ownership  over  the  yard  or  curtilage 
lying  between  the  fence  and  the  front  of  the  rear  build- 
ing, and  said  that  they  intended  to  remove  the  ven- 
tilators and  water-closet,  and  prevent  the  plaintiffs 
from  the  use  of  any  of  the  land  in  front  of  the  said 
building.  That  thereupon  William  A.  Miles  and  Abial 
M.  Hawkins,  the  lessees  of  the  lower  part  of  the  build- 
ing, commenced  an  action  in  the  supreme  court  against 
the  three  persons  aforesaid,  to  restrain  them  from  so 
doing,  and  an  injunction  was  obtained  until  the  fur- 
ther order  of  the  court,  but  the  action  has  not  yet  been 
tried.  That  at  about  the  same  time  an  action  was 
commen/^d  in  this  court  by  the  Jewish  synagogue  to 
restrain  the  same  defendants,  in  which  an  injunction 
was  also  obtained  by  the  plaintiffs.  That  this  action 
had  been  tried  before  his  Honor  Judge  Sedgwick,  but 
no  decision  had  been  rendered. 

That  the  defendants  in  both  of  these  actions  claim 
that  Eliza  A.  Titus  owns  as  lessee  all  the  land  from  the 
front  on  Chrystie  street,  to  a  line  parallel  therewith, 
and  distant  sixty-five  feet  and  nine  inches  westerly 
therefrom,  which  includes  the  whole  of  said  yard,  and 
about  eighteen  inches  of  the  front  of  the  rear  building, 
and  alleged  that  the  schedules  before  referred  to  gave 
the  same  to  them,  but  that  they  had  been  changed. 
That  a  motion  had  been  made  in  this  court  in  the  said 
action  of  Titus  and  others  against  Burr  and  others 
which  resulted  in  a  reference  to  Francis  N.  Bangs, 
Esq.,  to  ascertain  the  truth  as  to  the  changes  in  the 
schedules,  and  that  after  hearing  evidence  he  reported 
that  certain  changes  had  been  made,  but  he  could  not 
determine  when  or  by  whom ;  and  to  his  report  he 
attached  copies  of  said  schedules  as  he  found  that  they 
existed  before  the  alleged  changes  were  made.  That 
an  application  was  made  to  this  court  on  behalf  of  said 
Eliza  A.  Titus  to  confirm  said  report  and  to  adjudge  as 
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to  such  schedules  aud  the  changes  therein.  That  upon 
the  argument  plaintiffs'  counsel  urged,  that  if  the 
schedules,  as  reported  by  Mr.  Bangs,  were  to  control 
the  lights  of  these  plaintiffs,  gross  injustice  would  be 
done,  and  asked  to  have  the  said  judgment  opened  so 
&.r  as  to  enable  the  forming  of  an  issue  therein  between 
the  plaintiffs  and  defendants  herein,  and  to  have  that 
issue  tried  by  the  same  referee.  That  the  court  there- 
upon suggested  that  in  the  motion  then  pending  it 
could  not  make  such  an  order,  and  that  the  only  proper 
method  of  bringing  the  question  before  the  court  was 
by  the  plaintiffs  instituting  an  action  for  that  purpose, 
and  that  thereupon  the  court  confirmed  Mr.  Bangs' 
report,  without  prejudice  to  the  rights  of  the  plaintiffs 
therein,  to  apply  to  the  court  to  determine  the  respec- 
tive rights  of  the  plaintiffs  therein  as  between  them- 
selves to  the  said  premises. 

That  as  there  was  no  'issue  between  the  plaintiffs 
in  that  suit  as  to  their  respective  rights,  the  action  of 
the  referee  in  preparing  the  sdiedules,  &c.,  was  extra- 
judicial and  unauthorized. 

That  the  plaintiffs  herein  did  not  discover  any  alter- 
ation, until  the  defendant  raised  the  question.  That 
if  the  schedules  as  claimed  and  interpreted  by  the  de- 
fendant are  to  control,  the  plaintiff's  premises  will  be 
rendered  much  less  valuable  than  they  now  are,  if  they 
be  not  rendered  entirely  worthless.  That  the  sched- 
ules, as  claimed  by  defendant,  did  not  correctly  repre- 
sent the  ownership  of  said  premises  between  the 
plaintiffs  and  defendant,  and  constituted  an  apparent 
cloud  upon  the  title  of  the  plaintiffs.  That  if  any 
alterations  were  made  in  the  schedules,  they  were  not 
made  with  the  knowledge,  consent,  procurement,  or 
privity  of  the  plaintiffs. 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  appeared  on  the  face  of  the  complaint : 
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— ^I.  That  there  was  a  defect  of  parties  defendant,  that 
the  defendants  named  in  the^  suit  of  William  A.  Miles 
and  Charles  H.  Bailey,  as  executors,  &c.,  against  Anna 
J.  D.  Burr,  and  others,  whose  names  are  set  forth  in 
the  complaint  herein,  should  have  been  made  parties 
defendant. 

n.  That  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Jacoh  F.  MiUer  {MiUer  &  YanYolkenJburgTC)^  for 
demurrer. — I.  This  seems  to  be  a  bill  of  review,  to 
review  the  judgment  in  the  case  of  Eliza  A.  Titus,  and 
others,  against  Anna  D.  Burr,  and  others.  The  relief 
sought  can  only  be  had  by  appeal  from  the  judgment, 
the  time  for  which  has  long  since  x>assed.  Does  a  bill 
of  review  lie  under  the  Code?  See  sections  268  and 
323.  The  case  of  Wright  t).  MiUer  (1  Sav^f.  Ch.  103, 
and  8  N.  T.  9)  arose  before  the  Code. 

II.  If  a  bill  of  review  will  lie  in  any  case,  this  is  not 
one  of  them  (2  Barb.  Ch.  91 ;  Story's  Eq.  PI.  §  404  ; 
2  DaniePs  Pr.  [3  Am.  Ed.]  1576  and  1630,  note  4 ; 
Moore  v.  Moore,  2  Ves.  8r.  696 ;  Pendleton  v.  Fay,  3 
Paige,  204 ;  Elliott  v.  Balcom,  11  Oray,  268 ;  Dexter 
z.  Arnold,  6  Mason,  303 ;  Whiting  v.  Bank  of  U.  S., 
13  Peters,  6 ;  Wiser  v.  Blackley,  2  John^.  Ch.  488 ; 
Triplett  v.  Wilson,  6  Cat.  47 ;  Burr  v.  Poang,  3  Desau. 
696 ;  Diaz  v.  Merle,  4  Paige,  269 ;  Willan  v.  Willan, 
16  Ves.  87 ;  Livingston  v.  Hubbs,  3  Johns.  Ch.  124 ; 
Hammersly  v.  Lambert,  2  Id.  124). 

III.  All  the  x)arties  to  the  original  bill  should  be 
made  x)arties  to  the  bill  of  review,  and  such  a  bill  can- 
not be  filed  without  discovery  of  new  matter,  or  by 
special  leave  of  the  court  first  obtained  upon  x>etition 
and  security  given  (2  Barb.  Ch.  94 ;  Story's  Eq.  PI.  § 
836  ;  Webb  7>.  PeU,  1  Paige,  664). 

lY.  A  bill  taken  by  consent  cannot  be  set  aside  by 


183  ABBOTTS    NEW   CASES. 


lIlllB  V.  TitUB. 


a  bill  of  review,  or  one  of  that  nature  (2  DanieVs  Ch. 
Pt.  1675 ;  Webb  v.  Webb,  3  Swanst  658 ;  Lansing  v. 
Albany  Ins.  Co.,  Sapk.  182). 

V.  The  bill  cannot  be  maintained  whertf  the  pro- 
priety of  the  decree  is  questioned ;  and,  if  it  is  filed 
without  special  leave  first  had,  may  be  demurred  to  for 
irregularity;  and  if  any  person  not  a  party  to  the 
original  suit  has  b^ome  interested  in  the  subject 
matter,  he  must  be  made  a  i)arty  to  the  bill  of  review 
(2  Daniels  Oh.  Pt.  1675,  1676,  1579,  1580 ;  Webb  tJ. 
Webb  and  Lansing  v.  Albany  Ins.  Co.,  supra;  Perry 
%.  Phillips,  17  Yes.  173,  ^76 ;  Hellish  n.  Williams,  1 
Yerm.  166 ;  Whiting  i).  Bank  of  U.  S.,  supra;  Story's 
Eq.  PI.  §  420 ;  Dexter  v.  Arnold,  supra). 

VI.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  No  fraud  in  obtaining  the 
decree  in  Titus  n.  Burr,  or  mutual  mistake,  or  any  other 
reason  which  would  render  it  void,  is  alleged.  The 
decree  has  been  acted  ux)on.  Leases  have  been  made 
under  it.  The  Miles  executors  were  not  entitled  to  a 
new  lease  of  any  part  of  the  land,  but  the  defendant 
alone.  The  instruments  from  Mary  Luflf  to  George  H. 
Titus,  and  from  him  to  Wm.  B.  and  Abial  Miles,  were 
not  assignments  but  under-leases  {Taylofs  Landlord 
and  Tenant^  14,  426 ;  Davis  v.  Morris,  36  N.  T.  575 ; 
Post  v.  Kearney,  2  Id.  396 ;  Piggot  v.  Mason,  1  Paige, 
414 ;  Van  Rensselaer  ^.  Gallup,  5  Den.  460 ;  Collins  v. 
Hasbrouck,  56  N.  T.  157).  Even  if  the  complaint  caUs 
them  equitable  assignments,  the  demurrer  does  not 
admit  it,  for  it  is  only  a  conclusion  of  law  (Groesbeck 
7).  Dunscomb,  4^  Haw.  Pr.  302 ;  Chitty  on  PL  217). 
No  one  is  estopx>ed  from  denying  conclusions  of  law  ; 
estoppels  apply  to  conclusions  of  facts  (Brewster  v. 
Striker,  2  N.  T.  19;  Striker  v.  Mott,  28  Id.  82). 
Judgments  must  be  supi>orted  if  possible  without 
violating  the  rules  of  law ;  hence  it  will  be  presumed  in 
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support  thereof  that  a  fact  necessary  to  its  support  was 
found,  even  if  not  stated  by  a  court  or  referee  (Cooi)er 
V.  Bean,  6  Lans.  319 ;  Grant  v.  Morse,  22  jy.  T.  323 ; 
Baker  v.  'Mayor,  IT.  T.  Weekly  Dig.  Nov.  6,  1876 ; 
McDonald  v.  Christie,  42  Barb.  36,  39;  Paige  v. 
Fazackerly,  36  Id.  392).  Facts  assumed  upon  the  trial 
as  existing,  will  be  regarded  on  appeal  as  admitted 
(Cooi)er  V.  Bean,  6  Lans.  322 ;  Booth  v.  Bunce,  31  iV. 
r.  250).  The  general  conclusion  of  the  referee  is  to  be 
construed  as  involving  a  conclusion  upon  all  material 
questions,  although  such  a  finding  is  not  expressed  in 
terms  (22  iT.  Y.  323).  The  rqf  eree  had  a  right  to  decide 
the  questions  {Code,  §  274 ;  Story's  Eq.  Jur.  §  28  ;  iT. 
T.  Weekly  Diff.-Sejpt.  11,  1876).  The  judgment  in 
Titus  0.  Burr  is  conclusive,  not  only  to  all  that  was  ad- 
judicated in  that  case,  but  also  as  to  all  that  might 
have  been  (t!lemens  v.  Clemens,  37  iV.  T.  74  ;  Harris  v. 
Harris,  36  Barb.  88).  The  descriptions  in  the  schedules 
are  unambiguons  and  conclusive,  and  parol  testimony 
cannot  be  given  to  vary  or  contradict  them.  As  to  the 
correct  interpretation  of  the  descriptions  therein,  and 
as  to  the  controlling  effect  of  the  particular  description, 
see  the  following  cases:  Barton  v.  Dawes,  10  Com. 
Bench  JR.  261-265 ;  Llewellyn  v.  Earl  of  Jersey,  11 
Mees.  <£•  Wels.  182 ;  Doe  v.  Galloway,  5  Barn.  &  Adol. 
61 ;  Doe  v.  Hubbard,  15  Adol.  &  El.  236;  Stephens  on 
Evid.  [Am.  Ed.]  107 ;  2  Waslib.  on  Heal  Prop.  672 ; 
GrilBths  v.  Penson,  1  Excheq.  H.  [Hurls t.  &  Colton] 
862 ;  Maitland  v.  Mackinnon,  Id.  607 ;  Roe  v.  Vernon, 
6  East,  51 ;  Wood  «.  Rowcliffe,  6  Id.  407 ;  Barton  v. 
Dawes,  19  /.  C.  B.  302  ;  Jackson  v.  Marsh,  6  Cow.  283 ; 
Jackson  7).  Clark,  7  Johns.  223  ;  Jackson  v.  Moore,  6 
Caw.  717 ;  Thatcher  v.  Howland,  2  Met.  241 ;  Bosworth 
7).  Sturtevant,  2  Cash.  392 ;  Parks  v.  Loomis,  6  Oray, 
467.  The  fence  is  not  mentioned  even  in  the  descrip- 
tion, and  is  not  a  monument,  mete  or  bound,  and  fur- 
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nishes  no  application  of  the  role  that  metes  and  bounds 
control  distances  (Sawyer  v.  KendaU,  10  Oush.  246; 
Melvin  v.  Proprietors  of  Locks,  6  Met.  15,  28 ;  Whiting 
V.  Dewey,  16  Pick.  43).  The  plea  of  possession  will 
not  avail  the  plaintiffs  against  a  deed  or  lease.  Twenty 
years  adverse  possession  is  necessary.  Indeed  a  lease 
wiU  be  presumed  in  favor  of  the  person  having  the 
record  title  (2  H.  S.  294 ;  Code,  §  86 ;  Jackson  v.  Lunn, 
8  Johns.  Cas.  109 ;  Jackson  v.  Parker,  Id.  124 ;  Jack- 
son V.  Sharp,  9  Johns.  163 ;  Jackson  v.  Waters,  12  Id. 
865 ;  Jackson  v.  Thomas,  16  Id.  293 ;  Bedell  n.  Shaw, 
69  N.  r.  60 ;  ChurchiU  v.  Onderdonk,  Id.  138 ;  Wheeler 
r>.  Clark,  58  iT.  T.  267). 

Q.  Me  Adam,  opposed. — ^I.  There  is  no  defect  of 
parties  defendant.  No  relief  is  asked  against  any  one 
other  than  Eliza  A.  Titus.  The  action  with  resi)ect  to 
the  judgment,  &c.,  in  Titus  v.  Burr,  is  without  preju- 
dice to  the  rights  of  any  other  parties  to  said  judgment. 
Plaintiff  has  no  controversy  with  the  others  mentioned 
in  the  demurrer.  The  demurrer  is  not  well  taken 
under  sections  118  and  119  of  the  Code  (Hillman  v. 
Hillman,  14  How.  Pr.  456,  460 ;  Newbould  v.  Warrin, 
14  Abb.  Pr.  80 ;  Wooster  v.  Chamberlain,  28  Barb. 
602). 

n.  The  complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  that  it  seeks  to  have  remedied 
an  inadvertent  wrong  in  the  action  of  the  referee  in 
Titus  V.  Burr,  by  the  schedules  attached  to  his  report. 
There  was  no  issue,  evidence,  representation,  or 
appearance,  in  that  action  to  warrant  it,  and  the  appa- 
rent, although  not  real  adjudication  on  the  point, 
should  not  have  any  force  in  determining  the  rights  of 
the  parties  to  this  action.  These  schedules  may  be 
regarded  as  a  cloud  on  plaintiff's  title,  and,  if  upheld, 
great  injustice  will  be  done  to  them.  The  case  pre- 
sented is  not  an  illegal  ruling  from  which  an  appeal 
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can  be  taken,  but  an  irregularity  in  an  extra-judicial 
action.  The  action  is  sustained  by  McKay  v.  Simpson 
(3  Sup'm.  CL  \T.  &  C]  65).  See  also  McCall  v.  Mc- 
CaU  (54  N.  Y.  641). 

Sedgwick,  J. — I  do  not  see  in  the  avennents  of  the 
complaint  any  cause  of  action. 

The  complaint  takes  the  position  that  the  issues  in 
Miles  V,  Burr  did  not  require  an  adjudication  as  to  the 
several  rights  of  the  parties  to  this  action,  that  those 
several  rights  were  never  submitted  to  the  referee,  and 
that  what  he  did  in  the  matter  was  unauthorized  and 
invalid  as  an  adjudication.  If  that  be  so,  the  plaintiff 
is  not  injured  by  the  result  of  that  action,  as  such,  for 
it  forms  no  estoppel  (Stevens  t).  Hall,  2  RdbL  624; 
Campbell  zj.  Consalus,  25  N.  Y.  613 ;  People  ex  rel. 
Reilly  «.  Johnson,  28  Id.  63 ;  Sweet  u.  Tuttle,  14  Id. 
465),  and  there  can  be  no  justification  for  taking  hold 
of  that  action,  reforming  its  pleadings,  and  calling 
upon  the  same  referee,  or  another,  to  adjudicate  the 
issues  of  substantially  a  new  action. 

The  implication  of  the  complaint  is  very  strong, 
perhaps  incontrovertible,  that  the  action  of  the  referee 
was  upon  the  request  of  the  parties.  They  voluntarily 
took  the  leases,  knowing  the  contents.  At  least,  his 
action  was  the  equivalent  of  a  partition  of  the  undivi- 
ded rights  of  the  plaintiffs  in  the  decree.  Whatever 
they  voluntarily  and  knowingly  agreed  to,  must  stand. 
If  there  were  mistake,  misrepresentation,  surprise,  or 
anything  of  that  nature,  which  gives  them  a  right  to 
set  aside  and  modify  a  voluntary  arrangement,  no  ad- 
judication stands  in  the  way  of  the  plaintiff's  obtaining 
his  rights ;  but  no  such  mistake  is  alleged  in  this 
complaint. 

If  the  order  made  upon  Mr.  Bangs'  report,  even 
with  the  reservation  of  the  plaintiff's  right  to  bring  an 
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action,  injured  them,  their  sole  remedy,  and  a  sufficient 
one,  was  to  apx)eal.  The  order  did  not,  however,  re- 
serve the  right  to  bring  an  action  in  tUs  particular 
form. 

The  only  wrong  that  plaintiff  complains  of,  is  that 
the  schedules,  which  were  referred  to  in  the  descrip- 
tion of  the  leases,  are  ambiguous  on  their  face,  or  have 
been  made  so  by  the  last  order,  or  incorrectly  describe, 
first  or  last,  the  rights  intended  to  be  conveyed  by  the 
leases.  Otherwise,  there  is  no  doubt  as  to  the  extent 
of  the  land  demised,  as  plaintiff  claims.  If  that  be  so, 
the  plaintiff  must  state  the  facts  which  constitute  the 
wrong.  In  what  state  were  the  schedules  when  the 
leases  were  made  ?  Did  they  then  conform  to  the  in- 
tentions of  the  parties  1  If  they  did,  what  facts  are 
there  which  call  for  changing  them  against  the  inten- 
tions of  the  parties?  If  they  did  not,  how  was  it 
meant  the  diagram  should  be  i  In  such  case,  in  what 
way  and  to  what  extent,  is  the  defendant  liable  to  an 
action  ?  I  cannot  find  in  the  complaint  enough  to  show 
what  the  plaintiff's  rights  are,  even  if  an  action  of  the 
kind  would  lie,  as  to  which  there  has  been  no  argu- 
ment. 

I  am  of  opinion  that  there  should  be  judgment  for 
defendant,  on  the  demurrer,  with  costs. 


WOOD  V.  HOPR 
CfUy  Court  of  Brooklyn  ;  General  Term^  May^  1876. 

Rbfebbnce. 

Whether  a  cause  is  referable  is  to  be  determined,  not  by  the  answer, 
but  by  the  complaint. 
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Hence  where  the  complaint  alleged  a  conversion  of  property,  but  it 
was  claimed  by  the  answer  that  the  property  was  received  nnder  a 
contract,  and  therefore  the  remedy  of  plaintiff  was  to  sue  for  dam- 
ages for  breach  thereof; — Beld,  that  the  action  was  founded  in 
tort,  and  not  on  contract,  and  was  not  therefore  referable  without 
consent.* 

Appeal  by  plaintiff  from  an  order  of  reference. 

This  action  was  brought  by  Mary  Ann  Wood  against 
her  son-in-law,  Thomas  Hope,  to  recover  the  value  of 
certain  shares  of  bank  stock,  alleged  to  have  been  given 
him  by  her,  on  account  of  false  representations  made 
by  him  to  her,  with  the  understanding  that  they  should 
be  returned,  but  which  he,  having  sold,  had  converted 
to  his  own  use. 

The  defendant  alleged  that  the  shares  of  stock  were 
delivered  to  him  by  the  plaintiff  in  conformity  with  a 
cojjartnership  agreement  between  them,  for  the  purpose 
of  hyx)othecation,  to  raise  money  to  purchase  and  sell 
cotton  and  woolen  goods.  That  thp  result  of  the  part- 
nership was  a  total  loss,  and  the  stock  was  sold  by  the 
pledgees,  with  the  exception  of  some  shares,  which  he 
claimed  he  had  fully  paid,  together  with  his  share  of 
the  losses  of  the  partnership,  and  denied  that  he  owed 
the  plaintiff  anything. 

A  motion  for  a  reference  was  made  by  defendant,  on 
the  ground  that  the  trial  would  involve  the  examina- 
of  long  accounts,  &c.  An  order  of  reference  having 
been  granted,  the  plaintiff  appealed. 

Edward  2>.  McCarthy^  for  appellant, — Claimed  that 
the  character  of  the  action  must  be  determined  by  the 
complaint,  and  the  answer  could  not  change  it ;  that 
the  complaint  charged  fraud,  and  therefore  the  action 
was  not  referable.  He  cited  Townsend  x.  Hendricks 
(40  How.  Pr.  143),  in  support  of  his  argument. 

«  See  C^  ^  OvcU  Procedure  1877,  S  1018. 
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Julien  T.  Dames  and  Edward  B.  HiUon  {DavieSj 
WorTc^  McNamee  &  HiUon^  attorneys),  for  respondent. 
— I.  The  trial  of  an  action  involving  an  issue  of  fact 
which  requires  the  examination  of  a  long  account  on 
either  side  should  be  referred,  notwithstanding  the 
complaint  may  contain  allegations  of  fraud  {Code^  § 
271,  subd.  1 ;  Atocha  r>.  Garcia,  15  Ahh.  Pr.  303 ; 
Batchelor  v.  Albany  City  Ins.  Co.,  6  Abb.  Pr.  N.  8. 
240 ;  Harden  v.  Corbett,  6  Hun^  622 ;  Sheldon  v.  Wood, 
3  Sand/.  739. 

II.  This  is  an  action  "ea?  contractiij^^  not  "ca?  de- 
licto,^^  and  is  referable  (Austin  v.  Bawdon,  44  If.  Y. 
63  ;  Connaughty  v.  Nichols,  42  Id.  83 ;  Harden  v.  Cor- 
bett, supra). 

III.  If  a  case  be  referable,  the  propriety  of  the  ex- 
ercise of  the  power  is  not  reviewable  on  appeal  (Ronalds 
1).  Mechanics'  Bank,  37  Super.  Ct.  [6  J.  &  S.'\  208 ; 
Welsh  V.  Darragh,  62  N.  T.  690). 

McCuE,  J. — ^We  are  of  opinion  that  this  case  comes 
within  the  rule  laid  down  in  Townsend  v.  Hendricks, 
40  How.  Pr.  143,  that  the  action  is  founded  in  tort 
and  not  on  contract,  and  was  not  therefore  referable 
against  the  will  of  either  party. 

The  plaintiff  loaned  the  securities  in  question  to  the 
defendant,  to  enable  him  to  obtain  a  temporary  loan  on 
the  same,  he  agreeing  to  return  the  securities  to  the 
plaintiff  before  July  1,  following  the  date  of  the  trans- 
action. Instead  of  using  them  as  he  represented  he 
would,  the  defendant  sold  them  and  converted  the 
proceeds  to  his  own  use. 

It  is  claimed  that  because  the  defendant  agreed  to 
return  the  securities  it  is  a  case  of  contract,  and  that 
the  remedy  of  the  plaintiff  is  to  recover  damages  for 
the  breach,  and  it  may  well  be  that  if  the  matters  set 
up  in  the  answer  are  properly  admissible  in  evidence 
on  the  trial,  the  defendant  will  establish  a  perfect 
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defense ;  but  whether  the  cause  is  or  is  not  referable,  is 
to  be  determined,  not  by  the  answer  but  by  the 
complaint. 

The  complaint  alleges  that  the  plaintiff  was  induced 
to  part  with  her  securities  on  the  faith  of  certain 
representations  which  were  untrue,  and  which  were 
made  by  the  defendant  with  intent  to  deceive  the 
plamtiff. 

It  wiU  be  observed,  too,  that  the  cause  of  action  set 
forth  arose  not  out  of  any  violation  of  the  terms  of  the 
so-called  agreement,  but  out  of  the  misrepresentations 
on  the  strength  of  which  the  defendant  obtained 
possession  of  the  plaintiff's  property.  We  think  it  is 
a  misuse  of  terms  to  call  a  state  of  facts  like  this  an 
agreement  or  contract  in  any  legal  sense.  The  allega- 
tion that  the  defendant  sold  the  securities  and  con- 
verted them  to  his  own  use  is  not  so  much  an  averment 
of  the  breach  of  a  contract  as  it  is  the  assertion  of  a 
fact  which  shows,  if  it  be  true,  that  the  representations 
made  were  fraudulently  made,  and  with  intent  to 
deceive  the  plaintiff. 

We  have  examined  the  case  of  Harden  v,  Corbett 
reported  in  6  Sun,  622,  which  is  cited  as  the  most 
recent  decision  upon  this  very  important  question  of 
practice,  but  we  think  there  is  a  marked  distinction 
between  that  case  and  the  one  at  bar. 

In  that  case  it  was  alleged  that  the  defendant 
received  the  securities  as  the  plaintiff's  attorney  and 
agent,  and  promised  and  agreed  to  hold  the  same  for 
her  and  to  account  for  and  pay  over  the  same  to  her 
when  demanded.  It  is  fair  to  infer  that  this  very  rela- 
tion of  principal  and  agent,  and  attorney  and  client, 
had  given  rise  to  a  condition  of  reciprocal  rights  and 
obligations  and  that  there  were  duties  to  be  x)erf ormed 
on  both  sides.  So  also  in  the  case  of  Austin  v.  Baw- 
don  (44  JT.  Y.  63),  the  securities  in  suit  had  been 
delivered  by  a  bank,  whose  receiver  the  plaintiff  subse- 
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qnently  became,  to  the  defendants,  to  hold  as  collateral 
against  an  indebtedness,  real  or  assumed,  dne  from  the 
bank  to  the  defendants,  and  the  court  say:  ^^ There 
was  an  implied  agreement  or  contract  on  the  part  of 
the  defendants,  resulting  from  the  nature  of  the  origi- 
nal transaction  between  them  and  the  bank,  that  the 
securities  should  be  returned  to  the  bank  on  the 
settlement  and  satisfaction  of  that  account  by  the 
bank,  which  was  recognized  by  the  portion  of  the 
agreement  between  the  plaintiff  and  the  defendants 
particularly  set  forth  in  the  complaint." 

The  agreement  referred  to  in  the  concluding  para- 
graph just  cited,  was  an  agreement  entered  into  be- 
tween the  plaintiff  after  he  was  api)ointed  receiver  of 
the  bank,  by  which  the  controversies  existing  between 
him,  as  such  receiver,  and  the  defendants,  had  been 
referred  to  referees  for  settlement. 

The  case  at  bar  presents  no  such  features,  but  bears 
a  very  close  analogy  to  the  case  of  Townsend  v.  Hen- 
dricks. Townsend  had  entered  into  an  agreement  with 
the  defendant  to  buy  a  large  quantity  of  copi)er,  and 
to  carry  the  same  for  him  upon  certain  advances  which 
the  plaintiff  agreed  to  make.  The  complaint  alleged, 
that  by  false  and  fraudulent  representations  made  by 
them  as  to  the  purchase  of  copper  for  his  account,  the 
plaintiff  had  been  induced  to  deliver  to  the  defendants 
certain  railroad  bonds,  and  to  pay  them  certain  sums 
of  money. 

The  plaintiff  alleged  that  the  defendants  had  not 
purchased  the  copper  as  agreed,  but  that  they  had 
procured  the  advances  by  fraud,  and  with  intent  to 
cheat  and  deceive  the  plaintiff.  The  court  held  it  to 
be  a  case  of  tort,  and  not  of  contract^  and  we  think  the 
case  at  bar  comes  strictly  within  the  rule  then  laid 
down. 

The  order  of  reference  should  therefore  be  vacated 
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and  the  cause  restored  to  the  regular  calendar  for  trial, 
with  costs  of  appeal. 

Reynolds,  J. — ^I  concur  in  the  foregoing.  The 
complaint  alleges  a  contract  to  show  how  the  defendant 
came  into  x>ossession  of  the  securities ;  but  the  gist  of 
the  action  is  in  the  subsequent  conversion,  which  is 
substantially  alleged.  It  is  therefore  an  action  for 
tort. 


PALMER  V.  FOLEY. 
iT.  T.  Superior  Ct.j  Special  Term;  December ^  1876. 

ReFEBENCB. — IJKBERTAKnTG  OK  INJUNCTTOK. 

Where  plaintiff  in  an  injunction  suit  has  leave  to  discontinue  on  pay- 
ment of  costs,  defendant  does  not,  by  consenting  to  entry  of  an 
order  discontinuing  without  costs,  preclude  himself  from  moving 
for  a  reference  to  ascertain  the  damages  sustained  by  reason  of  the 
injunction. 

The  reference  fixes  the  measure  of  damages  on  the  undeiiaking,  but 
not  the  liability. 

Motion  for  reference  to  ascertain  damages  nnder  an 
undertaking  given  on  the  issne  of  an  injunction. 

The  action  was  by  Francis  A.  Palmer  against  John 
A.  Foley. 

A.  R.  Dyett^  for  the  motion. 

William  Hildreth  Fields  opposed. 

Vait  Vorst,  J.— By  the  order  of  Justice  Sedgwick, 
of  December  17, 1873,  leave  was  granted  to  the  plaintiff, 
-within  ten  days  after  the  service  of  a  supplemental 
answer,  to  enter  an  order  dismissing  the  complaint  in 
this  action  on  payment  of  costs. 
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On  April  21, 1874,  the  plaintiflTs  attorney  paid  to  the 
defendant's  attorney  $100  costs,  and  a  stipulation  was 
signed  by  the  attorneys  ^or  the  respective  parties,  that 
the  action  be  discontinued  without  costs,  and  that  an 
order  to  that  effect  be  entered,  and  on  the  following 
day  an  order  was  made  and  entered  at  special  term 
discontinuing  the  action. 

Such  an  order  must  be  regarded  as  a  final  disposi- 
tion of  the  action,  and  with  its  termination  the  injunc- 
tion was  in  effect  dissolved. 

The  simply  consenting  by  the  defendant's  attorneys 
to  the  entry  of  an  order  discontinuing  the  action,  after 
the  direction  of  the  judge  by  his  order  of  December 
previous  allowing  it,  can  hardly  be  urged  as  a  valid 
reason  why  an  order  should  not  now  be  made  directing 
an  inquiry  as  to  the  items  of  the  defendant's  damages, 
sustained  by  occasion  of  the  injunction. 

The  final  liability  of  the  sureties  of  the  undertaking, 
after  all,  is  to  be  determined  by  a  direct  proceeding 
upon  it. 

The  inquiry  as  to  damages  only  determines  the 
amount  of  the  defendant's  damages,  in  the  event  that 
the  parties  to  the  undertaking  are  finally  adjudged  by 
action  to  be  liable  on  the  instrument.  In  Carpenter  v. 
Wright  (4  Barb.  665)  it  is  said,  "The  reference  will 
settle  the  measure  of  liability,  if  the  parties  to  the 
undertaking  shall  be  held  to  be  liable,  but  not  the  fact 
of  liability  "  (Leavitt  v.  Dabney,  2  Sweeny y  613). 

The  motion  for  a  reference  is  granted. 
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ETPERT  t.  BOLENIUS. 

N.  F.  Supreme  Court,  First  Department;  Ohamherej 
arid  Special  Term,  February,  1877. 

Abrbst. 

Borrowing  money  by  falsely  representing  that  certain  wholly  worth- 
less bonds  delivered  to  the  lender  as  security  for  the  loan,  are  good, 
is  a  willful  injury  to  property  such  as  a  female  is  liable  to  arrest 
for.* 

An  affidavit  to  obtain  an  order  of  arrest  of  a  woman,  which  alleged 
the  forgery  and  utterance  of  bonds  by  her  on  which  she  obtained 
money  by  falsely  representing  them  genuine,  throws  the  burden  of 
proof  on  the  defendant,  and,  in  the  absence  of  any  explanation,  wiU 
be  sufficient  to  sustain  an  order  of  arrest  granted  thereon. 

Motion  to  vacate  an  order  of  airest. 

The  motion  was  based  npon  the  summons,  order  of 
arrest,  and  the  affidavit  npon  which  it  was  granted. 

This  action  was  bronght  by  Catharine  Eypert 
against  Nannette  Bolenins,  sued  as  Nannette  Sperry, 
for  the  recovery  of  $1,046  alleged  to  have  been  fraudu- 
lently obtained  by  defendant  from  plaintiff. 

liie  plaintiff's  affidavit,  on  which  the  order  of  arrest 
was  granted,  after  stating  that  the  defendant,  at  the 
city  of  New  York,  on  or  about  January  13,  1876, 
obtained  from  her  $1,046  in  money,  alleged  as  follows : 
^^  At  said  time  and  place  the  said  defendant  exhibited. 
to  deponent  two  documents,  the  originals  of  which  will 
be  exhibited  to  the  justice  to  whom  application  will  be 
noade  in  this  action  for  an  order  of  arrest  of  the  defen- 
dant, and  produced  on  the  trial  of  this  action ;  said  two* 

*  The  provision  of  thie  New  Code  of  Civil  Procedure  is  substan- 

tiaUy  the  same  on  this  point.    §  658.     See  also  Duncan  v.  Eaten,  6« 

HuiA.  1. 

Vol.  11.^18 
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docnments  purported  to  be  and  were  then  and  there 
by  the  defendant  represented  and  stated  to  be  first 
mortgage  bonds  of  the  Leeds  &  Farmington  Sailroad 
Comi)any,  State  of  Maine,  for  the  sum,  one  of  one 
thousand  dollars  and  the  other  of  five  hundred  dollars, 
the  princix)al  payable  July  1,  A.  D.  1896,  and  the  in- 
terest jiayable  January  1  and  July  1  of  each  year,  the 
payment  of  the  principal  and  coui)ons  of  the  said 
bonds  guaranteed  by  the  Maine  Central  Railroad 
Company  in  pursuance  of  a  contract  dated  July  27, 
1871,  said  guarantee  being  signed  by  James  Cushing, 
treasurer  of  the  said  Maine  Central  Railroad  Company. 

^'The  said  bonds  were  dated  July  1,  1871,  had  at- 
tached to  them  coupons  for  the  x>ayment,  in  the  $1,000 
bond,  of  thirty  dollars  January  1  and  July  1  of  every 
year  until  the  principal  became  due,  and  in  the  bond  of 
$500,  of  fifteen  dollars  upon  said  dates. 

"Said  bonds  puri)orted  to  be  signed  by  D.  W. 
Clarke,  treasurer,  H.  M.  Payson,  president,  and  Rens- 
selaer Cram,  Gteorge  E.  B.  Jackson,  and  John  W. 
Perkins,  trustees. 

"  At  said  time  and  place  said  defendant  stated  that 
said  bonds  were  genuine  and  of  the  value  they  pur- 
ported to  be,  asked  this  plaintiff  to  loan  to  her  said 
one  thousand  and  forty-five  dollars  for  the  payment  of 
a  judgment  then  pressing  upon  her,  and  stated  to 
deponent  that  if  deponent  would  advance  said  money 
and  extricate  her  from  her  trouble  arising  out  of  said 
judgment  she  would  dei)osit  with  this  deponent  said 
bonds  and  coupons,  and  that  deponent  should  collect 
said  coupons  as  they  became  due,  and  then  and  there 
delivered  to  this  defendant  said  bonds  and  coupons, 
and  made,  executed  and  delivered  to  this  deponent  an 
instrument  of  which  the  following  is  a  copy,  and  the 
original  of  which  this  deponent  is  ready  to  produce : 

"  *  New  Yoek,  January  81,  1875. 
"  *  I  hereby  authorize  C.  Eypert  to  keep  certain  bonds 
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in  safe  keeping  until  I  the  undersigned  have  made  a 
settlement  with  her  in  full. 

"  'Nankette  Speert.' 

^^  And  this  deponent  says  that  then  and  there  said 
defendant  also  asked  this  deponent,  as  a  further  se- 
curity, to  take  an  assignment  of  the  judgment  to  be 
paid  by  said  moneys. 

"  Tliis  deponent  believed  said  representations  of  said 
defendant,  and  upon  the  faith  of  said  belief  advanced 
said  one  thousand  and  forty-five  dollars,  and  received 
said  bonds  and  authorization. 

**  Said  rf^presentations  of  said  defendant  were  wholly 
false,  said  bonds  were  f orgeries"^  and  counterfeits,  and 
were  uttered  by  said  defendant  falsely,  fraudulently 
and  feloniously. 

"The  coupons  thereto  attached  for  $30  and  $16, 
payable  January  1,  1876,  were  by  this  deponent  pre- 
sented to  said  company  for  payment,  and  pronounced 
forgeries. 

"This  deponent  has  made  inquiries  as  to  the  charac- 
ter of  the  said  defendant,  and  the  answers  to  the 
inquiries  are  unfavorable,  that  her  character  is  bad. 
The  defendant  within  the  past  two  years  has  repre- 
sented herself  to  be  Nannette  Si)erry,  Nannette  Eck- 
hardt,  and  Mrs.  Bolenius. 

"This  dejyonent  has  in  this  court  commenced  an 
action  for  the  recovery  of  said  one  thousand  and  forty- 
five  dollars  against  the  above  i^tmed  defendant  by 
summons.  No  part  of  said  money  has  ever  been  paid 
to  her,  although  repeatedly  by  said  defendant  promised 
to  be,  and  said  defendant  is  now  indebted  to  deponent 
for  said  amount  with  interest. 

"This  deponent  asks  in  this  action  that  the  said 
defendant  may  be  arrested  therein  and  dealt  with 
according  to  law." 

On  this  affidavit  an  order  of  arrest  was  granted  on 
January  15,  1877,  and  the  defendant  was  arrested 
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thereunder  January  29,  and  held  to  bail  in  the  sum 
of  $1,500., 

Defendant  now  moves  to  set  aside  the  order  of 
arrest. 

John  E,  BrodsJcy^  for  the  motion. — L  A  female 
can  only  be  arrested  in  an  action  for  willful  injury  to 
person,  character  or  property:  this  is  not  such  an 
action  {Code^  %  179,  subd.  5). 

II.  In  an  action  to  recover  a  debt  from  a  female,  she 
is  exempted  from  arrest  by  section  179,  although  she 
may  have  fraudulently  contracted  it  (Wheeler  v.  Hart- 
well,  4  Bosw.  684).      - 

III.  The  affidavit  on  which  the  order  of  arrest  was 
granted  is  defective.  1.  It  should  set  forth  the  particu- 
lar representations  made  to  induce  the  loan;  the 
general  allegation  that  they  were  false  and  fraudulent 
not  enough  (Drai)er  7>.  Beers,  17  Ahh.  Pr.  163).  2. 
Proof  of  actual  intent  to  defraud  must  be  shown  (Bir- 
chell  V,  Strauss,  28  Barb.  293 ;  Claflin  v.  Frank,  8  Abb. 
Pr.  412 ;  Smith  v.  Jones,  4  Robt.  655).  3.  The  source 
and  nature  of  information  derived  from  others  should  be 
particularly  set  out  and  the  reason  given  why  a  posi- 
tive statement  cannot  be  procured  (Whitlock  t.  Roth, 
10  Barb.  78 ;  Blason  v.  Bruno,  33  Id.  620 ;  De  Weerth 
^.  Feldner,  16  Abb.  Pr.  295).  4.  It  must  be  shown 
that  the  defendant  knew  the  representions  were  false, 
and  made  them  with  intent  to  defraud  (Smith  v.  Jones, 
supra;  Marsh  ^.  Falker,  40  N.  T.  662  and  576  n.). 

IV.  A  female  is  exempt  from  arrest  in  all  cases 
except  those  enumerated  when  the  injuries  are  at- 
tended with  willfulness  (Duncan  t.  Katen,  6  Hun^  1), 

Charles  8.  Spencer,  opposed. 

Barrett,  J. — ^The  defendant  was  not  arrested  for 
fraud  in  contracting  a  debt,  but  for  dmrvages  on  the 
case.  The  right  to  the  use  and  enQoymerd  of  the 
money  was  property;  as  well  as  the  money  itself. 
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That  Tight  was  not  only  willfully  injured,  it  was  will- 
fully destroyed. 

The  destruction  consisted  in  the  entire  loss  of  the 
enjoyment^  which  was  property.  The  willfulness  con- 
sisted in  the  accomplishment  of  that  destruction 
through  the  uttering  of  forged  instruments. 

The  allegation  of  forgery  and  of  the  utterance  was 
sufficient  to  throw  the  burden  on  the  defendant,  and  as 
no  explanation  is  attempted,  the  motion  must  be  denied 
with  $10  costs. 


No  si,ppeal  was  taken. 


ALLEN  tj.  HYDE, 

iT.  Y.  Supreme  Courts  First  Department;  Spedal 
Term  and  ChamherSj  Ncnember^  1876. 

Abbbst. — ^Nb  Exbat. 

Ke  exeat  should  not  be  granted  in  an  action  on  an  ordinary  legal 
demand,  nor  where  the  Hability  of  defendant  sought  to  be  arrested 
18  in  doubt.* 

*  The  new  Code  of  Civil  Procedure  abolishes  the  writ  by  name,  { 
548,  but  preserves  it  in  substance  by  an  express  provision  defining 
the  cases  in  which  arrest  may  be  ordered  on  the  same  grounds. 

The  peculiarities  of  this  class  of  arrests  are,  1.  That  the  court 
has  a  discretion  to  grant  or  refuse  the  order  ({  551,  cited  below),  while 
in  other  cases  of  arrest  as  a  provisional  remedy  it  is  disputed  whether 
the  court  should  exercise  a  discretion.  15  AJSb.  Pr.  127 ;  11  Alb.  Pr.  iV.  8, 
885 ;  18  Id.  258.  The  new  Code  provides  that  an  order  may  be  granted 
if  a  proper  case  is  shown.     §  551,  last  clause,  as  amended  in  1877. 

2.  That  it  can  be  granted  without  security. 

8.  That  it  can  only  be  granted  by  the  court. 

The  rule  in  the  case  in  the  text  is  applicable  under  the  new  act. 
Aa  to  practice  in  obtaining  the  writ,  see  Yiadero  «.  Viadero  (7  J9tm, 
818). 

The  provisions  of  the  new  Code  of  Civil  Procedure  (1877)  upon 
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Motion  to  vacate  ne  exeat  will  not  be  denied  on  the  ground  that  de> 
fendant  has  given  bail,  unless  the  facts  as  to  the  security  given  are 
shown  to  the  court,  and  establish  a  waiver. 

William  R.  Allen,  as  receiver  of  the  assets  of  Merry- 
weather  &  Co.,  sued  Temple  Wilcox,  Edward  L.  Hyde 
and  another,  and  obtained  a  writ  of  ne  exeat  under 
the  following  alleged  circumstances:  Hyde  was  a 
clerk  or  partner  in  the  firm  of  Temple,  Wilcox  &  Co., 
a  firm  to  whom  at  Japan  and  England  Merryweather  & 
Co.  had  made  consignments.  One  such  consignment 
had  been  sold  and  account  of  sales  rendered.  Of  the 
arrival  of  the  others  advices  had  not  yet  been  received 
here.  Hyde  having  been  here  about  three  months  on 
the  business  of  his  employers,  was  about  to  return  to 
to  Japan,  when  he  was  arrested  on  the  present  writ. 

Plaintiffs  sued  for  $5,000,  and  alleged  that  Hyde 
was  a  partner  in  the  firm,  consignees.  No  complaint 
had  been  served. 

Defendant  took  an  order  to  show  cause  why  the 
writ  should  not  be  vacated ;  but  after  serving  it,  gave 
bail  as  required. 

Weeks  <6  Forster^  for  the  motion  to  vacate. 

J,  W.  AngeU^  opposed. — I.  The  writ  of  ne  exeat  has 
not  been  abolished  (Breck  n.  Smith,  64  Barh.  212; 
Beckwith  t.  Smith,  4  Lans.  182 ;  Forrest  v.  Forrest,  5 
How.  Pr.  125 ;  S.  C,  10  Barh.  46 ;  9  N.  Y.  Leg.  Obs. 
89 ;  3  Code  H.  141 ;  Bushnell  v.  Bushnell,  7  Bow.  Pr. 
389 ;  S.  C.  affirmed  in  15  Barb.  399 ;  Glenton  v.  Clover, 
10  Abb.  Pr.  422 ;  Neville  v.  Neville,  22  ffow.  Pr.  600 ; 
See  Rogers  v.  Mich.  S.  &  Northern  Ind.  R.  R.  Co.,  28 
Barb.  640;  3  H.  S.  [6th  Ed.]  334,  §  114;  Hayes  v. 
WiUio,  11  Abb.  Pr.  N.  8.  167). 

the  subject  are  the  following :  Cases  in  which  the  order  may  be 
granted.  §  550,  subd.  4,  551.  Security  discretionary  with  the  court. 
§  560.  Motion  to  vacate,  when  to  be  made.  §  567,  compare  §  558. 
And  plaintiff  may  move  to  increase  bail.    §  567.    Giving  bail.    ^  573. 
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n.  As  a  general  rule  the  writ  will  be  allowed  on  an 
equitable  demand,  and  will  not  be  allowed  on  a  mere 
legal  claim  (Mitchell  v.  Bunch,  2  PaigCy  606 ;  Seymour 
V.  Hazard,  1  Johns.  Ch.  1 ;  De  Rivafinoli  v.  Corsetti,  4 
Paige,  264;  Brown  v.  Haflf,  6  Id.  235;  Jenkins  v. 
Parkinson,  2  Mylne  &  Keen,  5 ;  Pratt  v.  Wells,  1  Barb. 
426).  Under  the  former  practice  some  exceptions  to 
this  rule  existed  where  there  was  concurrent  jurisdic- 
tion between  chancery  and  common  law  (Seymour  v. 
Hazard,  1  Johns.  Oh.  1).  But  applying  this  principle 
to  cases  under  the  Code,  the  cases  in  which  the  writ 
might  issue  would  be  widely  extended  (Ireland  v. 
Nichols,  1  Sweeney,  208 ;  S.  C,  37  How.  222  ;  Hayes  v. 
WiUio,  11  Ahh.  Pr.  N.  S.  167).  And  even  under  the  old 
practice,  the  rule  against  the  allowance  of  the  writ,' 
where  the  matter  was  of  legal  cognizance,  was  not  un- 
derstood to  be  inflexible,  but  would  be  made  to  yield  to 
cases  of  necessity  when  justice  would  be  defeated  with- 
out the  aid  of  the  writ  (Porter  v.  Spencer,  2  Johns.  Ch. 
169). 

m.  The  writ  may  issue  against  a  foreigner  (Wood- 
ward D.  Schatzel,  3  Johns.  Ch.  412  ;  Mitchell  ij.  Bunch, 
2  Paige,  606 ;  Forrest  v.  Forrest,  5  Haw.  Pr.  125).  So 
against  even  a  foreign  executor  (McNamara  v.  Dwyer, 
7  Paige,  239).  It  may  be  issued  on  issuing  summons 
in  the  ordinary  manner  (Bushnell  d.  BushneU,  1  How. 
Pr.  389 ;  S.  C.  affirmed  in  15  Barb.  399.) 

IV.  As  to  proceedings  of  the  service.  Upon  service 
of  the  writ  the  sheriff  must  make  a  return,  &c.  (2 
WaiVs  Pr.  281).  If  the  defendant  has  been  arrested  he 
may  procure  his  discharge  as  follows :  1.  To  be  released 
on  security.  2.  To  move  to  have  proceedings  set  aside 
on  the  ground  of  irregularity  (2  Waifs  Pr.  282). 
There  is  no  claim  in  the  moving  papers  that  there  is 
any  irregularity,  and  even  if  there  was,  the  same  has 
been  waived   by  an   appearance   of   the  defendant. 
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The  only  application  the  defendant  can  make  is  to 
be  released  on  security. 

y •  The  plaintiff  can  introduce  affidavits  in  opposi- 
tion to  the  motion,  as  in  cases  of  other  application  to 
vacate  or  modify  a  provisional  remedy  (Flack  9.  Holm, 
1  Jac.  &  WalJc.  406,  414).  The  denial  of  all  indebted- 
ness by  the  defendant  will  not  avail  as  a  reason  for  dis- 
charging a  ne  exeat,  when  such  indebtedness  has  been 
previously  sworn  to  by  the  plaintiff  (Jones  v.  Alephsin, 
17  Ves.  470). 

Lawrence,  J. — ^The  motion  to  vacate  the  writ  of 
ne  exeat  issued  in  this  case  should,  I  think,  be  granted, 
for  these  reasons :  1st.  The  prex>onderance  of  proof  is 
to  the  effect  that  Hyde  was  not  a  member  of  either  of 
the  firms  which  are  alleged,  in  the  affidavits  on  which 
the  writ  was  obtained,  to  be  indebted  to  the  late  firm 
of  Merryweather  &  Co.,  of  which  the  plaintiff  is  the 
receiver.  2nd.  It  is  an  inflexible  rule  that  to  entitle  a 
complainant  to  the  writ  of  ne  exeat  there  must  be  a 
present  debt  or  duty  or  some  existing  right  to  relief 
against  the  defendant  or  his  property,  either  at  law  or 
in  equity  (2  WaiPs  Pr.  274,  and  cases  cited).  In  this 
case  the  weight  of  the  testimony  is  that  the  defendant 
is  not  a  member  of  the  firms  alleged  to  be  indebted  to 
the  receiver.  8rd.  As  a  general  rule  the  writ  does  not 
issue  except  in  cases  of  equitable  demands,  and  is  not 
allowed  on  a  merely  legal  claim  (2  Waifs  Pr.  278). 
The  claim  in  this  case  is  an  ordinary  legal  claim,  aris- 
ing out  of  an  ordinary  commercial  transaction.  4th. 
The  papers  before  me  do  not  appear  to  show  what 
security  the  defendant  has  given,  if  he  has  given  any 
at  all,  bringing  the  case  within  the  rule  as  to  waiver,  as 
stated  by  the  chancellor  in  Jesup  v.  Hill  (7  Paige^  96). 
I  do  not  feel  constrained,  therefore,  to  hold  that  the 
defendant  has  done  anything  which  amounts  to  a 
waiver  of  his  right  to  move  to  vacate  the  writ.    It 
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should  be  vacated  for  the  reasons  above  seated,  but  the 
defendant  must  stipulate  not  to  sue  for  false  imprison- 
ment or  arrest. 


ANONYMOUS. 

T.  Bupreme  Ct.^  First  DepartmerU;  Chambers^ 

February^  l^STl. 

Abbbst. — ^Special  Bail. 

Where  a  defendant  in  an  action  has  been  arrested  under  the  non-im- 
priaonment  act  of  1881,  he  ahoold  be  disehaiged  upon  giving 
special  bail  as  required  by  the  statute. 

Whether  the  Code  has  not  changed  the  form  of  bail  in  all  actions, 

Motion  to  discharge  from  imprisonment  a  defendant 
arrested  under  non-imprisonment  act. 

The  defendant  in  this  action  was  arrested  under  the 
^^act  to  abolish  imprisonment  for  debt  and  to  punish 
fraudulent  debtors,"  passed  April  26,  1831.  He  con- 
troverted the  facts  and  circumstances  alleged,  and  tes- 
timony was  given  thereon.  At  the  conclusion  of  the 
trial  he  was  adjudged  guilty,  and  committed.  He 
thereupon  sued  out  a  writ  of  habeas  corpus,  claiming 
that  as  there  was  an  action  pending  to  recover  the 
amount  in  controversy,  he  was  entitled  to  baa  during 
the  pendency  of  the  suit,  which  was  argued  before  Mr. 
Justice  Babrett  on  February  6,  1877.  On  February 
7,  Mr.  Justice  Barrett  delivered  the  following 
opinion : 

^'I  have  examined  the  law  applicable  to  this  case, 
and  my  impression  is  rather  in  favor  of  the  right  to  a 
discharge  on  putting  in  and  perfecting  special  bail 
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under  the  act  of  1845.  But  I  will  hear  coimsel  farther 
before  finally  making  up  my  mind." 

The  motion  was  re-argaed,  when  the  justice  inti- 
mated his  opinion  was  the  same  as  before,  but  dismissed 
the  writ  on  the  ground  that  it  was  not  the  proper  form 
in  which  to  bring  the  matter  before  him. 

An  order  to  show  cause  was  then  obtained  by  de- 
fendant's  attorney,  and  argued  before  Presiding  Jus- 
tice Davis. 

Adolphus  D.  PapSj  lot  the  defendant,  in  favor  of 
the  motion,  contended : — ^L  Defendant  is  entitled  to 
ball,  during  the  pendency  of  this  action,  under  the 
Laws  of  1845,  ch.  214.  The  legislature  intended  by 
said  act  to  relieve  a  man  from  the  necessity  of  making 
an  assignment  or  paying  the  debt,  until  judgment  has 
been  obtained.  The  justice  adjudging  a  defendant 
guilty  does  not  jyass  upon  the  fact  whether  a  debt  is 
due  or  not,  but  only  upon  the  fact  whether  fraud  has 
been  committed.  ThQ  act  leaves  the  plaintiff  in  the 
same  condition  when  judgment  is  obtained,  as  at  the 
time  the  commitment  is  issued  {Laws  of  1846,  ch.  214 ; 
Oraham^s  Practice^  3d  ed.  title  Special  Bail ;  Bur- 
TilVs  Practice,  titles  Special  Bail  and  Non-Imprison- 
ment Act.  And  as  to  form  of  bail,  see  BurrUPs  Ap- 
pcTidix). 

C.  Fine,  for  plaintiff,  opposed,  contended : — ^I.  The 
act  of  1845  only  applies  when  defendant  has  made 
application  for  an  assignment  (See  Laws  of  1831,  Non- 
imprisonment  Act,  and  Laws  of  1845,  ch.  214). 

Davis,  P.  J. — ^The  defendant  in  the  action  is  en- 
titled to  be  discharged,  upon  giving  special  baU,  as 
required  by  the  statute.  The  order  is  not  to  be  effec- 
tive until  such  bail  shall  be  entered  upon  notice  to 
plaintiff' s  attorney.  There  may  be  some  doubt  whether 
the  Code  has  not  changed  the  form  of  taking  bail  in  ail 
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actions,  but  for  greater  safety  the  bail  will  be  taken  in 
the  form  of  a  bail-piece,  under  the  old  practice,  and 
also  by  executing  an  undertaking  in  the  form  prescribed 
by  the  Code. 

There  was  no  appeal. 


SPAULDISra  V.  LYON. 

Jf.  T.  Supreme  Qt.^  First  Department ;  CJiamhers^ 

I^ovember,  1876. 

AFFmAYIT  OF  BbBTIGB. — JUDOMSNT. — ^EXBCTTIION. 

An  affidayit  of  service  of  summons,  made  by  an  attorney  and  founded 
on  information  received  from  bis  clerk,  wbo  made  tbe  alleged  ser- 
vice, but  without  proof  that  the  clerk  knew  the  person  served  to 
be  the  defendant,  and  that  he  left  with  him  the  summons,  &c.,  and 
without  stating  the  place  and  manner  of  service,  is  insufficient, 
and  judgment  entered  thereon  is  without  jurisdiction.* 

Although  a  motion  for  leave  to  issue  execution  cannot  be  opposed  by 
impeaching  the  judgment,  yet  if  on  a  cross  motion  the  judgment  is 
vacated,  the  execution  must  fall  with  it.t 

Motion  for  leave  to  issue  execution,  and  motion  to 
set  aside  judgment. 

On  December  ^21,  1867,  the  plaintiff  entered  up 
judgment  by  default  against  the  defendant,  upon  an 
afladavit  of  service  made  by  the  plaintiflPs  attorney, 
which  stated  that  his  clerk  had  in  the  month  of  June, 
of  that  year,  personally  served  the  defendant  with  a 
summons  in  the  action.    That  deponent's  knowledge 


*  This  rule  is  the  same  under  the  new  Code  of  Civil  Procedure, 

434,  927. 

t  The  new  Code  of  Civil  Procedure  does  not  appear  to  alter  the 
role  on  this  subject.     See  §§  1375,  128^1290. 
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was  derived  from  a  statement  of  his  clerk,  made  to  him 
at  the  time  of  the  service,  and  the  entry  made  by  him 
in  the  register  at  that  time  ;  that  the  clerk  had  subse- 
quently left  his  employ,  and  could  not  be  found  siter 
diligent  effort,  and  that  he  knew  the  party  so  served  to 
be  the  defendant  in  the  action.  Execution  was  imme- 
diately issued,  and  returned  unsatisfied. 

On  November  8,  1876,  application  was  made  by 
another  attorney  for  the  plaintiff,  for  leave  to  issue 
another  execution.  Defendant's  attorney  thereux)on 
made  a  motion  to  vacate  the  judgment,  on  the  ground 
that  the  court  had  never  acquired  jurisdiction  over 
the  party,  and  that  the  judgment  was  void  on  the  face 
of  the  judgment  roll. 

The  two  motions  were  heard  at  the  same  time. 

Charles  S.  SimpIdnSy  for  motion  for  leave  to  issue 
execution. 

Samvsl  Brovmj  for  motion  to  set  aside  the  judg- 
ment. 

Upon  the  motion  to  vacate  the  judgment  the  follow- 
ing opinion  was  delivered : 

liAWKENCE,  J. — ^The  proof  of  the  service  of  the 
summons  upon  defendant  was  defective  and  insufficient, 
and  did  not  authorize  the  entry  of  judgment  against 
defendant.  Section  138  of  the  Code  requires  that  the 
person  making  the  service  should  make  his  affidavit 
thereof,  and  section  139  provides  that  from  the  time  of 
the  service  of  the  summons  the  court  shall  be  deemed 
to  have  acquired  jurisdiction,  &c.  Section  246  requires 
the  plaintiff,  in  an  action  arising  on  contract,  to  file 
proof  of  i)ersonal  service  of  the  summons  on  the  defen- 
dant. There  is  no  such  proof  in  this  case,  as  the  affi- 
davit of  Mr.  Meeks,  the  plaintiff's  attorney,  amounts 
only  to  a  declaration  that  his  office  clerk  had  told  him 
that  he  had  made  such  service.  This  does  not  amount 
to  proof  of  x>ersonal  service  on  the  defendant.    The 
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present  mle,  and  the  rule  in  force  when  the  judgment 
was  entered,  required  the  person  making  the  service  of 
the  summons  and  complaint  to  state  the  place  and 
manner  of  service,  and  that  he  knew  the  person  served 
to  be  the  person  mentioned  and  described  in  the  sum- 
mons as  the  defendant  therein,  and  whether  he  left  the 
same  with  the  defendant  {CodCj  Rule  18,  present  Rule 
23).  In  this  case  the  x)erson  who  made  the  service 
does  not  make  the  affidavit,  and  the  person  who  stated 
that  the  clerk  who  is  alleged  to  have  made  the  service 
told  him  thereof,  does  not  state,  and  cannot  state  of 
his  own  knowledge,  that  the  summons  and  complaint, 
or  either  of  them,  were  left  with  the  defendant,  nor 
does  he  know  of  his  own  knowledge  that  any  service 
was  made.  I  think  that  there  is  no  sufficient  proof 
that  the  defendant  was  ever  served  with  the  summons 
and  complaint,  and,  in  the  absence  of  an  affidavit  of 
the  person  alleged  to  have  made  such  service,  the  affi- 
davit of  the  defendant  denying  the  same  seems  to  be 
controlling.  The  motion  to  vacate  the  judgment  must  be 
granted  with  costs.  Even  the  alleged  admission  by  the 
defendant  of  the  existence  of  the  judgment,  does  not 
aid  the  plaintiflE.  If  jurisdiction  was  never  acquired 
by  personal  service  of  the  summons,  an  admission  by 
the  defendant  that  there  was  a  judgment  against  him, 
does  not  render  a  void  judgment  valid.  Furthermore, 
the  defendant  expressly  avers  that  he  never  heard  of 
the  action  until  he  was  served  with  the  motion  papers 
on  November  9,  thus  contradicting  the  alleged  admis- 
sion urged  by  the  plaintiff. 

Motion  granted. 

Upon  the  motion  for  leave  to  issue  execution,  the 
following  opinion  was  delivered : 

Lawrence,  J. — The  motion  for  leave  to  issue  exe- 
cution herein  must  be  denied.  If  the  application  stood 
alone,  it  might  be  said  with  much  force,  that  this  court 
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had,  in  the  case  of  Lee  v.  Watkins  (3  Abb.  Pr.  243) 
held  that  ui>on  such  an  application  the  court  can  not 
go  behind  the  judgment  or  inquire  into  its  validity^ 
nor  can  the  judgment  debtor  be  heard  to  show  that  no 
summons  was  ever  served  upon  him.  In  that  case  the 
court  held  that  the  judgment  might  be  declared  a  null- 
ity, but  that  on  such  a  motion  the  question  could  not 
be  entertained.  This  motion  was  heard  at  the  same 
time  with  a  motion  to  vacate  the  judgment  on  the  de- 
fendant's i)art,  and  as  I  have  reached  the  conclusion 
that  the  court  never  obtained  jurisdiction,  and  have 
vacated  the  judgment,  this  motion  must  be  denied. 

Motion  denied. 


WOOSTER  V.  WUTERICH. 
If.  T.  Superior  Ct. ;  Special  Term,  December^  1876. 

LbATB  to  I88X7B  EXECUTION. 

The  issuing  of  an  execution,  for  the  first  time  after  five  yean  from 
the  entry  of  judgment,  without  application  to  the  court,  is  not 
void,  but  only  voidable  in  the  discretion  of  the  court.* 

Motion  by  defendant  to  set  aside  judgment  and  ex- 
ecution. 

Emma  C.  Wooster,  the  plaintiff,  obtained  a  judg- 
ment by  default  against  Christian  Wnterich,  the 
defendant,  on  September  20,  1869,  for  $1,324.16.  The 
judgment  roll  was  duly  fQed  in  the  office  of  the  clerk 
of  New  York  county  on  that  day,  but  no  execution 

*  The  provisions  of  the  new  Code  of  Civil  Procedure  bearing  on  this 
question  are  substantially  the  same.  §$  1877, 722-724.  See  also  Wade 
«.  De  Leyer,  40  Sufer.  Ct,  [7.  <£  5.]  541. 
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was  issued  by  the  attorney  who  obtained  the  judg- 
ment. 

In  October,  1876,  the  plaintiflf  applied  to  another 
attorney  to  collect  the  amount  of  the  judgment,  who 
issued  an  execution  to  the  sheriff,  supposing  one  had 
been  before  issued  and  returned  nvZla  bona. 

The  defendant,  immediately  after  the  sheriff  had 
made  a  demand  upon  him,  moved  to  set  aside  the 
judgment  and  execution.  He  alleged  in  his  affidavit 
in  supi>ort  of  the  motion,  in  substance,  that  he  had 
never  been  served  with  a  summons  and  complaint,  or 
any  other  pai)ers  in  the  action ;  that  he  never  had  been 
informed  or  knew  that  there  was  a  judgment  against 
him ;  that  no  efforts  had  been  made  to  collect  the  judg- 
ment until  this  execution  was  issued,  although  he  had 
been  in  business  in  the  same  place  in  the  city  of  New 
York,  and  perfectly  responsible  long  before  and  ever 
since  the  time  the  judgment  was  alleged  to  have  been 
obtained,  and  it  could  have  been  enforced  at  any  time. 

Lewis  8.  Ooebely  for  the  motion. 

TTiomas  B.  Browning^  opposed,— Cited,  Bank  of 
Gfenesee  v.  Spencer,  18  If.  T.  160 ;  Bellinger  v.  Ford, 
21  Barb.  811 ;  Winebrener  v.  Johnson,  7  Abb.  Pr.  JST. 
8.  202 ;  Montrait  v.  Hutchins,  49  Row.  Pr.  106. 

Speib,  J. — ^In  this  case  the  plaintiff  obtained  a  judg- 
ment against  the  defendant,  but  execution  was  not  issued 
until  after  five  years  alter  the  entry  of  the  judgment. 
It  apx>ears  that  the  attorney  who  issued  the  execution 
was  under  the  impression  that  an  execution  had  been 
issued  and  returned  "no  goods  found."  Motion  is 
now  made  to  set  aside  the  judgment  and  execution. 
The  motion  to  set  aside  the  judgment  must  be  denied 
on  the  merits.  The  issuing  of  the  execution  is  not 
void,  but  only  voidable  in  the  discretion  of  the  court. 
The  Code  (§§  283  and  284)  forbids  the  issuing  of  the 
execution  after  the  lapse  of  five  years,  without  an 
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application  to  the  court  on  notice  and  proof  that  the 
judgment,  or  a  part  of  it,  remained  unsatisfied.  Al- 
though it  is  generally  the  rule  that  where  an  act  is 
done  contrary  to  the  provisions  of  a  statute  it  is  wholly 
void,  unless  it  fall  withiu  the  class  of  merely  directory 
provisions ;  this  rule  of  the  common  law  as  to  the 
effect  of  the  statutes  was  modified  by  section  174  of 
the  Code,  which  declares  among  other  things,  that  the 
court  may,  ^  ^  whenever  any  proceeding  taken  by  a  pairty 
fails  to  conform  in  any  respect  to  the  provisions  of  this 
Code,  in  like  manner  and  on  like  terms  permit  an 
amendment  of  such  proceedings,  so  as  to  make  it  con- 
formable thereto."  This  case  affords  an  illustration  of 
the  wisdom  of  this  enactment^  for  without  it  the  rights 
of  the  parties  would  be  sacrificed  to  the  requirements 
of  form.  The  judgment  warranted  the  process  by  exe- 
cution, and  it  had  not  been  paid  or  released.  The 
motion  must  be  denied. 


There  was  no  appeal. 


MATTER  OP  CLARK. 

N.  T.  Sfwpreme  Ct.^  First  Departmeni;  OTiambers^ 

December  y  1876. 

Leatb  to  issue  Exkcution. 

A  surrogate's  order  granting  leave  to  issue  execution  against  execu- 
tors is  a  sufficient  adjudication  of  existence  of  assets,  as  against  a 
receiver  of  the  estate.* 

Where,  after  an  application  had  been  made  to  the  surrogate  for  leave 

*  As  to  the  rule  under  the  new  Code  of  Civil  Procedure,  see  $$ 
188a-18S3. 
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to  issue  execation  against  executors,  and  before  the  order  had  been 
granted,  a  receiver  of  the  property  of  decedent  was  appointed  in 
an  action  in  the  supreme  court, — Bdd^  that  upon  the  surrogate 
granting  leave,  the  supreme  court  would  give  the  receiver  leave 
to  pay  the  amount  due  on  the  execution. 

Motion  for  leave  to  issue  execution  against  the 
goods,  chattels,  &c.,  of  John  H.  McCram,  deceased. 

In  February,  1876,  Samuel  and  Alexander  Clark 
obtained  a  judgment  against  the  executors  of  John  H. 
McCrum.  On  March  15  a  i)etition  was  filed  and  pro- 
ceedings taken  in  the  surrogate's  court  of  New  York 
county,  for  leave  to  issue  an  execution  upon  the  judg- 
ment against  the  executors,  under  the  statute,  on  the 
ground  that  there  were  assets  in  their  hands  applicable 
thereto.  The  order  was  granted  on  May  6  following, 
and  an  execution  issued  in  pursuance  of  the  order. 

On  March  28,  1876,  an  order  was  entered  in  the 
supreme  court,  in  an  action  brought  by  one  of  the 
executors  against  the  others,  appointing  Joseph  J. 
O'Donohue  receiver  of  the  property  of  decedent. 

Oeorge  V.  N.  Baldwin^  for  plaintiff, — Moved  that 
the  receiver  have  leave  to  pay  the  sheriff  the  amount 
due  on  the  execution  out  of  moneys  in  his  hands,  or 
relinquish  to  the  sheriff,  and  that  the  sheriff  levy  upon 
and  sell  property  enough  to  satisfy  it. 

J.  P.  Lowery^  opposed. 

Davis,  P.  J. — ^While  the  surrogate's  order  remains 
in  force  it  is  a  sufficient  basis  for  issuing  execution, 
and  must  be  regarded  as  an  adjudication  that  the  assets 
are  abundant  to  justify  the  making  of  the  order.  The 
execution  is  rendered  unavailing  by  the  appointment 
and  possession  of  the  receiver.  The  court  can  only 
carry  the  order  of  the  surrogate  into  effect  by  allowing. 
the  order  now  asked  for.    Motion  granted. 

Vol.  n.— 14 
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OBEBWARTH  v.  MoLEAN. 
iT.  T.  Common  Pleas ;  General  Term^  Marchy  1877. 

COUBT    OF    GOMHON    PlSAS.— -MASHnS    COUBT. — MaKPIHAL. — ^EZBCU- 

TION. — TrANBCBIFT. 

By  2  L,  1872,  p.  1408,  c.  620,  |  8,  one  obtaining  a  judgment  in  the 
marine  court  can  enforce  it  either  by  execution  to  a  marshal  issuing 
out  of  that  court,  or,  if  he  has  filed  a  transcript  of  the  judgment 
with  the  county  clerk,  by  execution  to  the  sherifL 

In  such  a  case  the  judgment  creditor,  by  filing  a  transcript  in  the 
county  clerk's  ofice,  makes  his  election  to  follow  the  latter  course, 
and  cannot  thereafter  issue  execution  out  of  the  marine  court  to  a 
marshal.  Before  filing  the  transcript  he  may  first  issue  execution 
out  of  the  marine  court,  and  after  it  has  been  returned,  wholly  or 
partly  unsatisfied,  or  after  sale  thereunder,  he  may  file  his  transcript 
and  issue  execution  to  the  sheriff. 

The  filing  of  the  transcript  supersedes,  and  is  an  abandonment  of,  his 
right  to  the  execution  in  the  marine  court,  and  whatever  there  re- 
mained to  be  done  thereunder;  and  the  marshal  can  do  nothing 
thereafter. 

A  marshal  proceeding  in  ignorance  of  the  filing  of  the  transcript  may 
be  protected  as  to  his  subsequent  acts,  but  those  in  whose  behalf  it 
was  filed,  or  other  persons  knowing  the  facts,  are  liable  for  direct- 
ing or  authorizing  him  to  proceed. 

Appeal  by  defendants  from  a  judgment. 
Seldf  as  above.    Opinion  by  J.  P.  Daly,  J. 
Heed  &  DraTcCy  for  appellants. 
BlvmensUel  &  AscTier^  for  respondents. 
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MOORE  7).  JACKSON. 

Superior  Court  of  Bvffalo;  General  Term^   Decem- 
ber, 1875. 

NiTISANCB. — ^NaYIGABLE  StBEAMS. — ^RaPT8. — ^VOID   CoiTTBACT. 

The  riparian  owner  cannot  appropriate  any  part  of  a  liavigable 
stream  which  is  a  public  highway,  by  erections  or  obstructions  of 
a  continuous  character.  Rafts  of  timber,  continuously  moored,  con- 
stitute an  illegal  encroachment  or  purpreiture^  and  a  pubUc  nui- 
sance is  thereby  created. 

The  degree  of  the  obstruction  is  not  to  be  measured  or  considered  ; 
for  there  is  no  power  to  abridge  the  natural  rights  of  the  public. 

An  action  cannot  be  sustained  by  the  riparian  owner  for  the  worth  of 
the  use  and  occupation  against  one,  who  has,  by  his  consent, 
moored  rafts  continuously  in  the  navigable  public  highway,  nor 
will  an  agreement  to  pay  for  such  use  be  enforced.* 

This  was  an  appeal  by  defendant  from  a  judgment 
rendered  by  a  court  of  a  justice  of  the  peace  in  favor  of 
the  plaintiff. 

It  appeared  that  the  plaintiff,  for  several  years,  was 
in  the  occupation  of  a  tract  of  land  which  fronted  for 
about  one  thousand  feet  on  the  Eleven  Mile  creek,  in  the 
town  of  Tonawanda,  in  Erie  county.  The  defendant, 
at  different  times  while  the  plaintiff  so  occupied  his 
premises,  caused  his  cribs  of  logs,  which  wete  floating 
in  the  creek,  to  be  kept  stationary  along  the  side  of  the 
bank,  by  being  fastened  to  stakes  driven  in  the  ground ; 
thus  occupying,  on  occasions,  as  much  as  was  necessary 
for  his  purpose,  and  from  May  to  September,  1874,  oc- 
cupying continuously  about  760  feet  of  the  front. 
The  action  was  brought  to  recover  the  value  of  the  use 
and  occupation.    It  appeared  by  the  testimony  of  the 

*  See  also  Melchoir  «.  McCarty,  81  Wise.  262;  B.  C,  11  Am,  B.  605; 
Holt  V.  Green,  78  Pa.  St.  198  ;  8.  C,  13  Am.  B.  787. 


212  ABBOTT'S    NEW   CASES. 

Moore  v.  Jackson. 

plaintiff,  on  cross-examination,  that  the  Eleven  Mile 
creek  was  a  public  highway  and  used  for  the  purposes 
of  navigation  in  front  and  opposite  the  premises  so  owned 
or  occupied  by  the  plaintiff. 

Oeo.  W.  CothraUy  for  appellant. 

Wadsworth  &  Whiter  for  respondents. 

By  the  Court.* — Sheldok,  J. — ^The  Eleven  Mile 
creek  being  a  public  highway,  and  used  as  such  for 
the  purposes  of  navigation,  the  riparian  owner  had  no 
greater  right  to  its  use  than  the  public,  and  no  author- 
ity to  maintain  or  allow  others  to  maintain  any  obstruc- 
tion in  the  waters  thereof.  His  ownership  of  the  abut- 
ting land  drew  to  him  no  rights  over  the  water  or  to  the 
land  under  the  water  other  than  those  possessed  by  the 
general  pubUc.  It  being  a  public  highway,  he  could  do 
nothing  which  interfered  with  the  full  enjoyment,  by  aU 
others,  of  its  use  as  such  highway.  And  if  he  appro- 
priated any  part  of  it  by  erections  or  obstructions  of  a 
continuous  character,  he  created  a  public  nuisance,  and 
was  liable  to  be  proceeded  against  by  indictment  or  in- 
formation. 

The  mooring  of  the  cribs  of  logs  in  the  manner 
stated  was  an  unlawful  obstruction,  and  a  public  nui- 
sance was  thereby  created  in  the  creek  (Hart  v.  The 
Mayor,  &c.,  9  Wend.  571,  584).  A  mere  temporary  oc- 
cupation of  a  i)art  of  a  highway  by  persons  engaged  in 
bifQding,  or  in  i«ceivingordelivering  goods  from  stoi«s, 
or  the  like,  is  allowed  from  the  necessity  of  the  case  ; 
but  a  systematic  and  continued  encroachment  on  a  high- 
way, though  for  the  purpose  of  carrying  on  a  lawful 
business,  is  unjustifiable  (People  v.  Cunningham,  1 
DeniOj  524,  530 ;  9  Wend.  684,  supra  ;  King  v.  Rus- 
sell, 6  Bast,  427  ;  Rex  v.  Jones,  3  Campbell,  230).  The 
right  of  the  plaintiff  permanently  to  appropriate  the 

*  Present,  GLnrroK,  Ch.  J.,  and  Sheldon  and  Sanrs,  J  J. 
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creek,  either  by  himself  or  to  allow  others  so  to  do,  was 
entirely  unfounded.  The  court,  in  Hart «.  The  Mayor> 
supra^  speaking  in  relation  to  a  float  moored  in  a  basin 
or  river,  said :  *'  This  float,  if  permanently  moored  and 
continued  in  the  open  i>art  of  the  river,  thereby  render- 
ing navigation  less  safe  and  convenient,  would,  I  appre- 
hend, most  clearly  be  a  pubUc  nuisance,  liable  to  be  in- 
dicted as  such,  or  to  be  abated  without  indictment  by 
any  individual  who  might  be  injured  or  aggrieved  by  it.  ^ ' 

The  law  has  always  regarded  any  unauthorized  con- 
tinuous obstruction  of  a  public  highway  as  a  nuisance 
per  86  (Per  Djenio,  Ch.  J.,  14  N.  T.  606).  The  general 
principle  is  settled,  that  any  obstruction  of  a  public 
highway,  for  an  unreasonable  length  of  time,  however 
lawful  the  business  which  is  sought  to  be  prosecuted, 
is  indictable  as  a  public  nuisance,  although  room  enough 
might  still  be  left  for  the  accommodation  of  the  public. 
The  public  are  entitled  to  the  use  and  enjoyment  of  the 
whole  of  the  highway,  and  no  individual  can  appropri- 
ate a  portion  of  it  to  his  own  exclusive  use,  and  shield 
himself  from  responsibility  to  the  public  by  saying  that 
enough  is  still  left  for  the  accommodation  of  others  (9 
Wend.  571,  supra). 

There  can  be  no  question  but  what  the  rafts  as 
continuously  moored  were  an  unauthorized  and  illegal 
encroachment  upon  a  public  highway  for  private 
purposes.  It  is  what  in  law  is  called  a  purpresture^ 
which  is  defined  hj  Co.  Litt.  277,  6,  "a  clandestine 
encroachment  and  appropriation  of  the  land  of  another, 
or  upon  land  or  waters  that  should  be  commpn  or 
public.'' 

Judge  Story,  in  his  Equity  Jurisprudence,  section 
921,  says:  '' Purpresture,  according  to  Lord  Coke, 
signifies  a  close  or  enclosure,  that  is,  when  one  en- 
croaches, or  makes  that  several  to  himself  which  ought 
to  be  common  to  many.  .  .  But,  in  its  common  accep- 
tation, it  is  now  understood  to  mean  an  encroachment 


214  ABBOTT'S    NEW   CASES. 

Moore  «.  Jackson. 

upon  the  king,  either  ux)on  part  of  his  demesne  lands, 
or  upon  rights  and  easements  held  by  the  crown  of 
the  public,  such  as  upon  highways,  public  rivers, 
forts,  streets,  squares,  bridges,  quays  and  other  pub> 
lie  accommodations."  Sir  William  Blackstone,  in 
his  Commentaries,  vol.  4,  page  167,  says:  "Where 
there  is  a  house  erected  or  an  enclosure  made  upon 
any  part  of  the  king's  demesnes,  or  of  an  highway  or 
common  street,  or  public  watery  or  such  like  public 
things,  it  is  properly  called  a  purpresture.''  See  also 
the  opinion  of  Justice  Potteb  in  the  Delaware  and 
Hudson  Canal  Co.  7).  Lawrence,  delivered  at  general 
term,  third  department  (upon  which  the  case  was 
affirmed  in  the  court  of  appeals  in  July,  1874),  see  2 
Huriy  163,  &c.,  in  which,  at  page  180,  he  says,  "It 
may  be  conceded  that  an  individual,  for  his  own  pri- 
vate purposes,  without  title  to  the  soil,  would  be  guilty 
of  an  obstruction,  which  would  be  a  public  nuisance, 
who  should  erect  a  wharf  or  make  any  other  encroach- 
ment upon  a  navigable  stream,  port  or  harbor."  The  case 
of  Hart «.  The  Mayor,  &c. ,  of  Albany,  supra^  * '  was  a  case 
of  clear,  unautTiorized  and  illegal  encroachment  for  pri- 
vate purposes.  It  is  what,  in  law,  is  proi)erly  called 
a  purpresture,  which  is  a  ^clandestine  encroachment 
and  appropriation  of  the  land  of  another,  or  upon  land 
or  waters  that  should  be  common,  or  public'  A  party 
who  is  only  entitled  to  free  passage  upon  a  public 
highway,  upon  land  or  water,  has  no  right  to  occupy 
it  by  any  permanent  obstruction ;  and  any  such  obstruc- 
tion can  be  abated  by  indictment,  or  by  an  individual 
who  is  injured  or  aggrieved  by  it ;  and  such  obstruc- 
tions may  be  declared  to  be  nuisances,  whether  they  are 
shown  to  produce  injury  or  not.  Even  benefits  or 
advantages  to  the  public  cannot  be  shown  in  defense. 
A  purpresture  is  per  se  a  nuisance.^ ^  According  to 
authority,  a  purpresture  may  be  defined  to  be,  an  unau- 
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thorized  encroacliinent  upon,  and  appropriation  of 
land  or  waters  which  are  common  and  public. 

These  rules  of  law  apply  to  all  highways,  whether 
streets  and  roads  or  navigable  streams,  with  equal  force, 
and  are  founded  upon  the  manifest  necessity  of  assur- 
ing to  the  public  the  full  and  unobstructed  use  of 
public  rights.  It  was  in  this  view  that  the  supreme 
court  of  Tennessee  held  that  every  obstruction  or 
erection  in  a  stream  declared  navigable  by  law,  which 
injures  the  navigation  of  such  stream,  is  a  nuisance 
(Gold  V.  Carter,  9  Eumphrey,  369). 

An  attempt  has  been  made,  in  cases  where  the  erec- 
tion or  obstruction  was  productive  of  some  substantial 
benefit  to  the  local  community,  to  justify  its  continu- 
ance, but  the  courts  have  inflexibly  adhered  to  the 
strict  and  only  safe  rule  of  the  common  law,  that  the 
public  rights  are  to  be  jealously  guarded  and  not  in- 
fringed upon  under  any  pretext,  or  by  any  specious 
pretense  of  benefit.  Nor  is  the  degree  of  the  obstruc- 
tion to  be  measured  or  considered.  It  wiU  not  avail 
to  say  there  is  room  enough  left  for  all  the  public. 
There  is  no  power  to  abridge  the  natural  rights  of  the 
public  in  the  least  degree ;  for,  if  the  imperfect  judg- 
ment of  man,  however  august  the  tribunal  may  be,  is 
once  allowed  to  measure  the  degree  of  obstruction  that 
may  lawfully  exist,  the  public  would  eventually  find 
that  private  enterprise  had  usurped  the  prerogatives 
and  rights  which  should  never  have  been  impaired. 
In  the  case  before  us,  if  we  grant  for  a  moment  that 
any  right  existed  to  moor  the  rafts  in  the  stream, 
where  shall  we  stop  in  determining  how  many  rafts  of 
equal  size  shall  be  allowed  to  occupy  continuously 
the  very  place  designed  by  nature  for  the  free  and 
equal  use  of  all  men  ? 

There  can  be  no  doubt  but  what  the  occupation  of 
the  stream  by  the  plaintiflf,  or  by  his  license,  was  illegal 
and  unauthorized.    He  can  found  no  right  on,  and  no 
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claim  can  accme  to  him  from,  such  a  p^rersion  of  tbe 
natural  and  common  privileges  of  all  men.  He  might 
as  well  seek  to  recover  for  the  use  of  the  free  air  above 
his  farm.  The  law  will  imply  no  obligation  to  i>ay  him 
a  price  for  such  consideration,  and  even  an  express 
agreement  should  be  considered  as  void,  as  being  ille- 
gal and  against  public  policy. 

In  this  view  of  the  case,  the  judgment  appealed 
from  must  be  reversed,  with  costs. 


NATIONAL    STATE    BANK    OP    NEWARK    v. 

BOYLAN. 

If.   T.  Superior  Court;  Special  Term^  March^  1877. 

DEicuaBsa. — Ck)UKTBB-CLAiic.~Pi3iADn7a. — ^National  Bask. — 

Ububt. 

Under  the  United  States  statutes  prohibiting  national  banks  from 
taking  greater  interest  than  allowed  by  the  State  where  they  ore 
located,  if  the  borrower  voluntarily  pay  usurious  interest,  he  cannot 
recover  it  back,  unless  within  two  years  after  the  usurious  trans- 
action, he  brings  the  action  provided  by  the  statute  for  that  par- 
pose.* 

Advantage  of  a  limitation  of  such  a  kind  may  be  taken  by  demurrer 
instead  of  by  answer. 

Whether,  where  some  parts  of  a  counter-claim  refer  to  interest 
paid  within  the  two  years*  limitation  and  other  parts  not,  a  demur- 
rer will  lie  to  the  whole,  quere. 

One  of  two  joint  defendants  cannot  set  up  any  matter  for  a  counter- 
claim, unless  there  can  be  under  the  pleadings  a  several  judgment 
against  him. 

Demurrer  to  answer. 

The  National  State  Bank  of  Newark  brought  this 

*  Compare  Hintermister  v.  First  Nat.  Bank,  64  N.  F.  212  ;  rev^g^ 
3  Hufiy  845. 


ABBOTT'S    NEW   CASES.  217 

National  State  Bank  of  Newark  v,  Boylan. 

u. , 

action  against  James  B.  Boylan  and  John  Boylan  to 
recover  the  amount  of  two  judgments  obtained  by  the 
plaintiff  against  the  defendants  in  the  supreme  court 
of  New  Jersey  ;  one  being  for  $3059.01,  obtained  Au- 
gust 25, 1876,  and  the  other  for  $1851.94^  obtained  Sep- 
tember 18,  1876. 

The  defendant  John  Boylan,  answering  separately, 
denied  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  each  and  every  allegation  of  the  com- 
plaint not  expressly  admitted  or  denied. 

Then  on  information  and  belief  he  alleged  the  incor- 
poration of  the  plaintiff  originally  under  the  laws  of 
New  Jersey  and  subsequently  under  the  laws  of  the 
United  States  as  a  national  bank.  '^  That  at  the  time 
of  the  commencement  of  this  action  there  was  not  nor 
is  there  now  any  claim,  demand,  or  cause  of  action  ex- 
isting in  fsLYOT  of  said  plaintiff  and  against  this  defend- 
ant upon  which  defendant  was  primarily  or  originally 
liable.  And  that,  if  any  claim,  demand,  or  cause  of  ac- 
tion existed  at  the  time  of  the  commencement  of  this 
action,  or  now  exists  against  defendant  and  in  favor  of 
plaintiff,  that  the  same  is  and  was  the  original  and 
proi)er  debt  or  obligation  of  the  defendant  James  B. 
Boylan,  and  this  defendant  is  only  liable  thereon  as 
surety  and  conditionally. ' '  That  plaintiff  had  sufficient 
collateral  security  in  its  hands  to  pay  the  debt,  but  had 
refused  to  so  apply  it. 

By  way  of  counter-claim  the  defendant  alleged  on  in- 
formation and  belief  that  at  the  time  of  making  several 
loans  and  discounts  set  forth  in  detail  the  legal  rate  of 
interest  in  New  Jersey  was  seven  per  cent.  That  at 
the  same  time  the  United  States  statute  allowed 
national  banks  to  receive  the  same  interest  allowed  by 
the  laws  of  the  State  where  the  bank  is  located,  and  no 
more,  and  that  when  a  greater  amount  was  knowingly 
taken,  the  entire  interest  should  be  forfeited  ;  that  in 
case  the  greater  rate  had  been  paid,  the  person  by  whom 
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it  had  been  paid  or  his  legal  representatives  could  re- 
cover back  from  the  association  taking  or  receiving  it, 
within  two  years  from  the  time  the  asurions  transaction 
occurred,  twice  the  amount  of  interest  so  paid.  That 
plaintiff's  bank  is  located  at  Newark,  in  the  State  of 
New  Jersey,  and  that,  prior  to  the  making  of  each  of  the 
discounts  referred  to,  plaintiff  and  defendant,  in  viola- 
tion of  each  of  the  said  statutes,  knowingly  made  a  usu- 
rious agreement  for  said  loans,  and  that  usurious  inter- 
est was  received  by  plaintiff  in  pursuance  of  such 
agreement. 

After  setting  forth  more  than  sixty  sex)arate  usuri- 
ous loans  or  discounts  between  February  11,  1871,  and 
June  7,  1875,  the  answer  continued,  in  substance,  that 
each  of  the  notes  so  discounted  was  either  the  note  of 
the  defendant,  John  Boylan,  or  a  note  made  for  the 
purpose  of  raising  money,  and  had  no  valid  or  legal  in- 
ception prior  to  the  discount  thereof.  Also,  that  prior 
to  the  discounting  of  these  notes  the  plaintiff  made 
various  loans  to  the  defendant,  for  which  he  paid 
usurious  interest,  amounting  in  all  to  $5,000  over  and 
above  lawful  interest.  That  prior  to  the  action  the 
plaintiff  did,  as  aforesaid,  have  and  receive  to  the  use  of 
the  defendant  the  sum  of  $7,368.14,  for  money  paid  by 
him  to  said  plaintiff  in  excess  of  legal  interest  upon 
loans.  Wherefore  he  asked  for  a  dismission  of  the 
complaint  as  to  him,  and  judgment  for  $7,952.53. 

The  plaintiff  demurred  to  this  answer. 

Martin  &  Smithy  for  plaintiff. 

Oliver  J.  Wells^  for  defendant. 

Sedgwick,  J. — ^The  decision  of  this  demurrer  in- 
volves a  construction  of  section  30  of  13  U.  8.  Stat  at  Z., 
June  3,  1864,  as  to  the  time  within  which  an  action  for 
an  excess  of  interest  received  by  the  plaintiff  on  a 
usurious  loan  by  it  to  the  defendant  may  be  brought. 
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The  act  declares  that  every  association  may  receive 
on  a  loan  or  discount,  "interest  at  the  rate  allowed  by 
the  laws  of  the  State  or  Territory,  where  the  bank  is 
located,  and  no  more."  .  .  "And  the  knowingly 
taking,"  &c.,  "a  rate  of  interest  greater  than  aforesaid 
shall  be  held  and  adjudged  a  forfeiture  of  the  entire  in- 
terest, which  the  .  .  .  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid  thereon.  And,  in 
case  a  greater  rate  of  interest  has  been  paid,  the  person 
or  persons  paying  the  same  .  .  may  recover  back,  in 
an  action  of  debt,  twice  the  amount  of  interest  thus 
paid,  from  the  association  taking  .  .  the  same :  Pro- 
mded,  That  such  action  is  commenced  within  two  years 
from  the  time  the  usurious  transaction  occurred." 

Whether  or  not  the  statute  gives  a  general  cause  of 
action,  based  upon  the  illegality  of  a  national  bank 
taking  more  interest  than  is  allowed  by  the  law  of  the 
State  where  the  bank  is  situated,  as  declared  by  the 
first  i)art  of  the  section,  in  addition  to  the  particular 
causes  of  action  given  thereafter,  such  general  cause  of 
action  to  be  governed  by  the  statute  of  limitations  of  the 
State  or  of  the  United  States,  in  case  there  should 
be  one,  is  to  be  determined  solely  by  the  intent  of  the 
section.  It  was  competent,  of  course,  for  Congress  to 
declare  that  a  borrower  should  have  no  such  general 
cause  of  action. 

I  am  of  opinion  that  the  section  provides  in  its 
special  clauses,  for  all  the  causes  of  action  that  result 
fron^  an  infraction  of  the  section.  The  special  clauses 
are  so  framed  and  attached  to  the  rest  of  the  section, 
that  thereby  is  implied  the  negative  of  there  being  a 
general  cause  of  action  so  to  call  it. 

The  statute  did  not  take  away  the  right  to  recover 
the  principal  of  a  loan  on  which  usurious  interest 
had  been  taken  or  agreed  for.  It  proceeds  to  say,  that 
the  taking  or  charging  a  usurious  rate,  is  to  be  held 
a  forfeiture  of  the  entire  interest,  and  if  a  usurious  rate 
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lias  been  paid,  twice  its  amount  may  be  recovered  back, 
provided  the  action  has  been  begun  within  two  years. 
An  entire  scheme  of  protection,  involving  a  policy 
peculiar  to  it,  is  thus  giyen  to  a  borrower.  In  csuse  the 
interest  has  been  paid,  twice  the  amount  of  the  usurious 
rate  may  be  recovered,  and  in  all  other  cases,  the  bank 
forfeits  all  right  to  the  interest. 

At  common  law,  if  the  borrower  were  oppressed,  as  ' 
he  was  supposed  to  be,  by  the  usurer,  and  paid  the 
usurious  rate,  he  could  recover  it,  because,  although  in 
pari  delicto^  he  was  a  victim.  The  United  States  stat- 
ute gives  an  action  in  such  a  case  of  a  peculiar  kind, 
which  makes  the  borrower  whole  and  enforces  the 
policy  of  the  statute. 

At  common  law,  if  he  had  not  paid  the  usurious  in- 
terest, and  then,  on  demand,  voluntarily  paid  it  with 
the  principal  due,  in  the  absence  of  some  statutory 
action  he  could  not  recover  the  excess  of  interest  back. 
Under  the  United  States  statute  the  interest  being 
forfeited,  if  the  borrower  voluntarily  pays  it,  without 
something  more,  but  for  the  action  to  be  brought 
within  two  years,  the  borrower  cannot  recover  it  back. 

So  that  we  see  the  statute  by  a  way  of  its  own 
provides  for  aU  the  cases  in  which  a  borrower  may  be 
protected,  just  as  did  the  common  law,  and  in  such  a 
form,  that  to  me  it  seems  clear,  that  the  particular 
provisions  are  meant  to  include  aU  the  consequences  to 
be  attached  to  a  violation  of  the  provision  that  says 
a  bank  shall  take  the  interest  of  the  particular  State 
and  no  more  (Farmer's,  &c.*  Nat.  Bank  v.  Dearing, 
1  Otto,  29 ;  Palen  v.  Johnson,  60  JST.  T.  49 ;  Smith  v. 
Marvin,  27  Id.  137;  Wheaton  v.  Hibbard,  20 
Johns.  290).  The  reasoning  of  Palen  v.  Johnson  is 
to  be  applied  in  this  case,  and  the  United  States  stat- 
ute takes  hold  of  the  right  of  action,  under  the  gen- 
eral prohibition,  and  regulates  its  exercise,  just  as  in 
that  case  the  statute  took  hold  of  the  right  under  the 
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section  declaratory  of  the  common  law  and  regulated 
its  exercise. 

Palen  v.  Johnson  is  a  precedent  to  allow  advantage 
being  taken  by  demurrer  of  a  limitation  of  this  kind, 
instead  of  by  pleading  the  statute  of  limitations. 

On  general  principles  it  seems  to  me  clear,  that,  if, 
especially  when  aU  circumstances  of  oppression  are 
wanting,  the  borrower  chooses  to  pay  voluntarily,  his 
action  is  confined  to  the  statute. 

There  are  some  parts  of  the  counter-claim  which 
refer  to  interest  received  within  two  years.  There  is 
a  doubt  raised,  whether  part  of  the  counter-claim, 
being  on  this  point  good,  a  demurrer  will  lie  to  the 
whole  counter-claim.  It  is  unnecessary  to  decide  this 
at  this  time,  because  I  find  a  fatal  objection  to  the 
whole  counter-claim. 

It  is  based  upon  an  objection  peculiar  to  the  defendant 
John  Boylan,  individually.  This  is  not  proper  matter 
for  a  counter-claim,  unless  [there  could  be,  under  the 
plea^gs,  a  several  judgment  against  him.  There 
could  not  be,  because  the  complaint  is  upon  a  judg- 
ment against  him  and  another  jointly.  Without  at  all 
deciding  that  if  this  judgment  were  against  an  indorser 
and  a  maker  of  a  note,  it  is  joint,  there  is  no  allegation 
of  the  answer  that  such  is  the  character  of  the  judg- 
ment, or  that  the  defendant  is  liable  thereon  as  a 
surety.  The  answer  says  that  if  the  plaintiff  have  any 
claim  against  him,  it  is  only  on  his  liability  as  surety, 
but  this  supposition  or  possibility  does  not  refer  to  the 
judgment  pleaded,  for  the  defendant  denies  that  there, 
was  such  a  judgment,  by  denying  any  knowledge  of  its 
execution  or  any  information  sufficient  to  form  a  belief 
as  to  its  existence  (Perry  v.  Chester,  12  Abb.  Pr.  N. 
8.  131 ;  Bathgate  v,  Haskin,  59  JV.  T.  633). 

The  demurrer  should  be  sustained  with  costs  with 
leave  to  amend  within  twenty  days  upon  payment  of 
costs.    No  amendment  should  be  permitted,  however, 
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which  inclndes  in  a  connter-claim  sums  jmd  for 
alleged  nsnrious  interest,  both  before  and  after  the 
commencement  of  the  two  years  specified  by  the  stat- 
ute, but  they  may  be  separately  stated,  so  that  the 
question  of  law  may  be  clearly  settled. 


There  was  no  appeal,  and  defendant  amended  his 
answer. 


HAUSELT  V.  VILMAR. 
If.   T.  Superior  Court;  Special  Terniy  Aprils  1877. 

ASSIONKENT  FOB  BENEFIT  OF  CbEDITOBS. 

An  assignment  for  the  benefit  of  creditors  is  not  a  fraud  upon  one 
creditor,  even  though  it  operate  to  give  the  whole  property  to 
another. 

It  is  not  fraudulent  to  deprive  a  creditor  of  a  resort  to  his  debtor's 
property,  if  the  disposition  actually  made  of  it  is  proper,  although 
this  disposition  is  in  fact  made  to  prevent  an  execution  being  levied 
on  the  property  conveyed. 

The  proximity  in  time  of  the  assignment  to  the  issuing  of  execution 
is  immaterial. 

If,  before  an  assignment,  a  creditor  gains  a  right  to  a  preference,  an 
assignment  that  would  have  the  effect  of  destroying  that  right  is 
fraudulent  as  to  it. 

Mere  falsehood  or  deception  does  not  ^ve  a  cause  of  action.'  It  must 
be  shown  that  injury  has  been  done  by  it. 

Where  a  debtor  said  that  if  he  had  time,  and  if  there  should  be  no 
judgment  or  execution  to  break  up  his  business,  he  could  pay 
everybody,  and  his  creditors  did  not  think  it  an  impossibility,  and 
there  was  a  common  negotiation  in  the  interest  of  the  creditors 
and  the  debtor  to  see  if  he  could  not  give  security  and  go  on  with 
business,  but  a  judgment  having  been  obtained  against  him,  he 
made  a  general  assignment  of  his  property  for  the  benefit  of  cred- 
itors ; — BMj  that  the  general  delay,  induced  by  the  debtor's  acts 
and  promises,  was  not  fraudulent. 
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Action  to  set  aside  an  assignment. 

This  action  was  bronght  by  Charles  Hanselt  and  J. 
T.  Schroeder  against  Frederick  Vilmar  and  Charies  F. 
Tag  to  set  aside  an  assignment  on  the  ground  that  it 
was  made  to  hinder,  delay  or  defraud  the  plaintiffs,  who 
were  judgment  creditors. 

The  plaintiffs  commenced  suits  against  Vilmar,  in 
December,  1875,  on  certain  notes  and  bills  of  exchange 
which  he  had  rei)eatedly  promised  to  pay.  After  the 
suits  had  been  commenced  he  obtained  delay  by  prom- 
ises to  pay,  and  negotiations  for  a  settlement  were  con- 
tinued after  entry  of  judgments  on  February  2,  1876. 

On  the  17th  of  the  same  mouth,  he  obtained  orders 
to  show  cause  why  a  stay  of  execution  on  the  judg- 
ments should  not  be  granted. 

The  motions  were  heard  on  the  28th  of  the  month, 
and  Yilmar  claiming  that  he  had  a  defense  upon  the 
merits,  a  reference  was  had  to  ascertain  the  facts,  and 
the  motions  were  adjourned. 

The  reference  was  concluded  on  the  next  day,  Feb- 
ruary 29th,  but  the  report  waa  not  ready.  Bankruptcy 
proceedings  were  threatened  by  the  defendant  before 
the  referee,  and  on  the  next  day  the  motions  coming 
on,  a  further  adjournment  was  opposed  by  plaintiffs  on 
the  ground  of  these  threats  of  bankruptcy,  which,  if 
taken,  would  render  their  judgments  nugatory.  The 
counsel  for  Vilmar  assured  the  court  that  no  proceed- 
ings in  •  bankruptcy  would  be  taken.  The  court  ad- 
journed the  motion  for  another  day. 

Upon  the  same  day  there  was  filed  in  the  county 
clerk's  office  an  assignment  of  all  Vilmar's  property  to 
the  defendant,  Charles  F.  Tag,  dated  February  28, 
1876. 

The  motions  for  vacation  of  the  judgments  were  de- 
nied, and  the  referee  reported  adversely  to  Vilmar.  On 
appeal  from  the  order  denying  motion  to  vacate  the 
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judgments  it  was  held  that  the  claim  of  Yilmar  that  he 
had  any  defense  to  the  suits  was  a  sham,  and  that  it 
was  equally  sham  that  the  judgments  had  been  fraudu- 
lently entered. 

The  assignee,  Charles  F.  Tag,  aiccepted  the  trust,  but, 
as  alleged,  left  Vilmar  in  full  possession  and  control  of 
the  business,  with  apparent  title  and  actual  power  of 
disposition  of  any  or  all  of  the  stock.  The  sale  of  the 
stock  was  continued  without  cessation  before  filing  the 
bond  or  schedules  by  the  assignee.  The  nominal  value 
of  the  stock,  which  was  unincumbered,  was  $60,000; 
the  actual  value  upwards  of  $30,000.  The  assignee  at 
private  sale  sold  the  whole,  excepting  those  sales  made 
by  Vilmar,  which  were  just  sufficient  to  pay  his  weekly 
stipend  without  realizing  any  thing  for  the  creditors,  to 
one  Stiastny,  for  $10,250,  who  retained  Vilmar  in 
charge  of  the  business  on  a  salary  of  from  $15  to  $20 
per  week.  The  assignee  allowed  Vilmar  to  remain  rent- 
free  in  the  house  he  owned,  and  the  furniture  of  which 
it  was  alleged  had  cost  $5000,  and  to  sell  and  dispose 
of  the  furniture. 

It  was  claimed  by  the  defense  that  this  fumituPB 
belonged  to  a  Mrs.  Nieman,  who  resided  with  Vilmar. 

Lewis  SanderSj  for  plaintiff. — ^I.  The  actual  intent 
to  hinder  or  delay,  '^ proved  ds  a  fact^^^  avoids  the  as- 
signment (Nicholson  t>.  Leavitt,  6  iV^.  Y,  516,  and  10 
Id.  698 ;  Van  Nest  n.  Yoe,  1  Sandf.  Ch.  9,  10 ;  Dal- 
ton  7).  Currier,  40  N.  H.  237).  Courts  should  confine 
themselves  to  the  words  of  the  legislature  (Everett  t). 
Wells,  2  Scott  N.  B.  531 ;  Potter's  Dwarris  Stat.  144 ; 
McCluskey  v.  Cromwell,  11  N.  T.  602). 

II.  A  debtor  cannot  use  the  process  of  the  court  to 
suspend  and  restrain  execution  upon  a  judgment  to 
which  there  was  no  defense,  and  under  cover  of  the 
stay  make  a  general  assignment  ( Jaques  v.  Greenwood, 
12  Ahh.  Pr.  232)  The  intent  of  the  assignee  was  imma- 
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terial,  the  statute  reaches  the  assignor  (Rathbnn  v, 
Platner,  18  Barb.  272). 

III.  There  is  not  an  act  of  Vilmar  or  an  omission 
of  Tag  which  does  not  violate  some  well-known  princi- 
ple of  law  governing  assignments,  or  require  explana- 
tion as  to  intent,  to  relieve  it  from  the  inhibition  of  the 
statute  (Adams  v.  Davidson,  10  iT.  T.  309 ;  Wilson  u. 
Ferguson,  10  JSbw.  Pr.  176 ;  Connah  v.  Sedgwick,  1 
Barb.  210 ;  Hitchcock  v.  St.  John,  1  Bqfm.  Oh.  521 ; 
Bussell  V.  Lasher,  4  Barb.  241 ;  Butler  v.  Stoddard,  7 
Baigcy  165  ;  Oram  v.  Mitchell,  3  If.  T.  Leg.  Obs.  163 ; 
Sank  of  Orange  Oo.  v.  Pink,  7  Paige^  94). 

Charles  WeTile^  for  defendant. 

Sedgwick,  J. — If  a  debtor  conveys  his  property 
upon  trust  to  j)ay  creditors  equally  or  some  by  prefer- 
ence, it  is  good,  and  yet  it  is  true  that  the  assignment 
absolutely  hinders  and  prevents  creditors  even  touching 
the  property  by  legal  process.  It  is  not  a  fraud  upon 
one  creditor,  even  though  it  will  oi)erate  to  give  the 
whole  to  another.  Still  the  assignment  takes  the  prop- 
erty out  of  the  reach  of  process  issued  in  behalf  of 
any  or  all  of  the  creditors.  The  character  of  the  assign- 
ment determines  that  it  is  not  fraudulent,  since  the  credi- 
tors preferred  have  a  right  to  take  the  whole,  as  against 
those  who  will  get  nothing  and  are  also  hindered. 

A  specific  and  conscious  purpose  to  exclude  one  by 
preferring  another,  is  not  fraudulent  under  the  statute;. 
The  legal  right  of  the  parties  are  recognized  audi 
applied. 

In  the  leading  case  of  Holbird  v.  Anderson  (5  T.  JR.. 
286),  Shepherd  obtained  a  judgment  against  Oharter, 
who  brought  a  writ  of  error,  and  delayed  execution 
until  Easter  term,  1792,  when  the  judgment  was 
affirmed.  On  May  7,  the  costs  in  that  suit  were  taxed,. 
and  the  same  day  Charter  wrote  a  letter  to  Shepherd,, 
requesting  farther  time,  which  was  refused.    On  May 
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8,  Charter,  knowing  Shepherd's  intention  to  tEkke  out 
execution,  which  he  was  entitled  to  take  ont  that  day, 
went  to  the  plaintiff  Holbird,  who  was  a  creditor 
of  his,  informed  him  of  his  situation,  and  executed  a 
warrant  of  attorney  to  confess  judgment,  and  on  which 
judgment  was  immediately  ent^^,  and  execution 
sued  out  and  delivered  to  the  sheriff  two  hours  before 
Shepherd's  execution  reached  the  sheriff's  office;  but 
the  sheriff  levied  under  Shepherd's  writ,  and  returned 
7iii22a&tma  to  the  plaintiffs.  The  plaintiff  recovered,  and 
a  new  trial  was  refused.  The  court  said  there  was  no 
fraud  in  the  case.  The  plaintiff  was  preferred  by  his 
debtor  Charter,  not  with  a  view  to  any  benefit  to  the 
latter,  but  merely  to  secure  payment  of  a  just  debt  to 
the  former,  in  which  I  see  no  illegality  or  injustice. 

The  principle  of  this  case  has  been  constantly 
followed,  and  the  result  is,  that  to  deprive  a  creditor 
of  a  resort  to  his  debtor's  property  is  not  fraudul^it  if 
the  disposition  actually  made  of  it  is  proper,  although 
this  disix)8ition  is  in  fact  made  to  prevent  an  execu- 
tion being  levied  on  the  proi)erty  assigned.  The  proxi- 
mity in  time,  of  the  assignment,  to  the  issuing  of  the 
execution,  is  immaterial,  because,  until  execution  isBU€6 
there  is  no  lien  ui)on  or  quasi  interest  in  the  proi)erty, 
which  the  debtor  must  respect,  as  it  limits  his  power  of 
disposition. 

And  so.  it  is  true,  that,  if  before  an  assignment,  a 
creditor  gains  a  right  to  a  preference,  an  assignment 
that  would  have  the  effect  of  destroying  that  rights  is 
fraudulent  as  to  it.  In  Spear  v.  Wardell  (1  N.  Y. 
144),  the  court  decided  that  a  creditor  beginning  and 
pursuing  proceedings  under  the  non-imprisonment  act 
acqxdred  a  right  of  priority  or  preference,  in  the  dis- 
tribution of  the  debtor's  estate,  and  that  a  voluntary 
assignment  for  the  benefit  of  creditors  generally,  pend- 
ing proceedings  against  him,  and  in  order  to  defeat  to 
the  prosecuting  creditor's  preference  of  payment,  was  a 
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fraud  npon  the  act  and  upon  the  rights  of  the  prosecut- 
ing creditor.  A  right  which  is  gained  by  the  interven- 
tion of  a  statute  has  no  more  vitality  than  a  right 
gained  in  any  other  way.  If  a  debtor  having  the  legal 
power  of  disi)osition  for  proper  purposes,  gives  to  a 
creditor  a  right  to  a  preference,  an  assignment  in  trust 
for  creditors,  the  legal  effect  of  which  is  to  disregard 
that  right,  should  be  deemed  in  fraud  of  it.  I  take 
this  to  be  the  effect  of  Jaques  v.  Greenwood  (12  Abb. 
Pr.  232).  Judge  Brady,  who  tried  the  case,  set  the 
assignment  aside,  basing  his  judgment  mainly  upon 
the  act  of  defendant's  attorney  in  obtaining  the  stay  of 
proceedings,  upon  his  assurance  that  no  assignment 
would  be  made,  which  agreement  the  judge  considered 
was  binding  upon  the  defendant,  and  the  violation  of 
which  rendered  the  assignment  void.  This  was  in  sub- 
stance an  agreement  upon  the  consideration  of  a  stay, 
that  the  creditor  should  have  the  benefit  of  a  levy  of 
an  execution  upon  the  property. 

I  do  not  think  the  general  term  of  the  common 
plea^i  meant  to  say  that  this  was  not  the  proper 
ground  of  sustaining  the  judgment,  although  they  said 
that  the  attempt  to  put  in  answers,  when  there  was  no 
defense,  and  obtaining  the  stay  were  parts  of  a  general 
scheme  to  delay  the  plaintiff  as  far  as  possible  in  the 
collection  of  the  debt. 

Is  an  attempt  to  put  in  answer  where  there  is  no  de- 
fense more  significant  of  fraud  or  a  desire  to  delay,  than 
is  actually  putting  in  a  plea  which,  after  it  secures  great 
delay, 'is  found  to  be  insufficient  or  untrue,  and  is  the 
obtaining  of  a  stay,  worse  than  taking  out  a  writ  of 
error  to  act  as  a  supersedeas,  when  the  law  afterwards 
determines  that  the  appeal  has  no  merits  ?  Such  delay 
is  unjustifiable,  but  does  it  at  any  point  give  the  creditor 
a  right  to  say,  that  an  assignment  made  afterwards 
was  meant  to  secure  that  delay,  and  therefore  to 
defraud.    As  to  delays  procured  simply  upon  appli- 
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cation  to  a  judge,  is  it  not  safer  ground  to  take,  that  from 
the  nature  of  the  rights  of  parties  to  a  litigation,  any 
step  proi)osed  in  prosecution  or  defense  does  not  give 
to  or  take  from  either  party,  any  other  right  than 
flows  from  the  action  of  the  court,  as  an  adjudication. 
There  may  be  an  order  based  upon  a  stipulation.  That 
in  substance  is  the  act  of  the  parties,  and  may  be  a 
contract. 

Whatever  may  be  said  of  an  assignment  with  pre- 
ferences, one  for  equal  distribution  gives  all  that  any 
creditor  can  equitably  claim,  before  he  gets  a  greater 
right  by  legal  process.  Spenoe  says  (2  Sp.  JEg.  Jur. 
350)  a  debtor  in  securing  an  equal  distribution  of  his 
property  among  his  creditors  is  "  performing  a  moral 
duty ;"  and  cites  Pickstoch  v.  Lyster  (3  MatUe  <6  S.  374). 
At  least  he  exercises  a  legal  right.  Can  it  be  main- 
tained that  securing  delay,  even  by  improper  means,  to 
give  opportunity  for  the  doing  of  this  duty  or  the 
exercise  of  this  right,  is  fraudulent }  Mere  falsehood 
or  deception  does  not  give  a  cause  of  action.  It  must 
be  shown,  that  injury  has  been  done  by  these  means. 
The  statute  makes  void  an  assignment  that  is  intended 
to  hinder.  When  the  assignment  is  shown  not  to 
hinder,  is  its  character  changed  by  the  means  used  to 
get  time  to  make  it ) 

It  is  said,  that  if  it  had  not  been  for  the  delay,  a 
lien  would  have  been  obtained  upon  the  goods  trans- 
ferred. The  same  thing  is  true  in  any  case,  if  a  le- 
gal and  valid  assignment  had  not  been  made,  where 
no  delay  is  procured.  A  delay,  perhaps-improper,  may 
have  been  caused  to  a  creditor,  but  it  is  not  the  assign- 
ment that  caused  it. 

As  to  the  present  case,  the  evidence  does  not  show 
that  there  was  an  agreement  not  to  make  an  assignment. 
How  can  it  be  ascertained  (if  this  court  is  competent  to 
make  the  investigation)  what  the  judge  acted  on  i  Did 
he  believe  the  assertion  or  rest  upon  it  ?    Did  he  think 


ABBOTT'S    NEW   CASES.  229 

.   .        ■■  ■  ■  ■  I  ■  . 

Hauselt  v,  Yilmar. 

that  it  was  immaterial  whether  it  was  trae  or  not,  see- 
ing there  were  sufficient  grounds  outside  of  it,  for  his 
action  ?  If  the  judge  had  known  that  there  was  an  as- 
signment for  equal  distribution,  would  he  have  com- 
mended it  as  equitable,  or  discountenanced  it,  or  said 
that  it  was  a  thing  he  had  no  right  to  control  ?  There  was 
no  order  made  upon  stipulation  ;  that,  in  substance,  is 
a  contract,  as  it  rests  upon  the  act  of  the  party. 

The  counsel  for  Vilmar  presented  at  least  a  plausi- 
ble claim  for  adjournment,  in  the  report  not  having 
been  made.  The  counsel  for  the  creditors  urged  that 
the  motion  should  go  on  without  the  report,  saying  he 
feared  that  Vilmar  would  go  into  bankruptcy.  The 
counsel  of  Vilmar  then  said  in  answer  to  an  inquiry  by 
the  judge,  that  Vilmar  would  not  go  into  bankruptcy. 
It  is  argued  that  it  was  understood  by  this,  that  he 
would  not  go  into  any  insolvent  proceeding.  Such  a 
construction  trenches  too  much  upon  the  privileges 
that,  from  general  policy,  counsel  must  have.  They 
act  for  others,  upon  the  understanding  that  the  other 
side  cannot  claim  any  concession.  The  parties  are  at 
arm's  length,  claiming  strict  rights.  The  one  counsel 
used  words  that  he  chose,  having  a  definite  meaning. 
Was  it  the  legal  duty  of  the  other  counsel  to  respond 
to  anything  but  the  words  ? 

In  truth,  what  occurred  was  truly  incidental,  and 
probably  had  no  relation  to  the  order  that  was  made. 
The  motion  was  put  off,  so  that  the  facts  on  which  it 
must  be  heard  could  be  presented  to  the  court.  In  fine, 
I  cannot  see,  as  matter  of  fact,  that  there  was  any  deceit, 
or  that  what  was  said  caused  a  postponement  of  the 
right  to  issue  execution. 

The  general  delay,  induced  by  Vilmar' s  acts  and 
promises,  were  not  fmudulent.  He  said  if  he  had  time, 
if  there  were  no  judgment  or  executions  to  break  up  his 
business,  he  could  pay  everybody.  His  creditors  did 
not  think  this  an  impossibility.    They,  as  well  as  he, 


230  ABBOTT'S    NEW   CASES. 

Porter  «.  Waring. 

saw  that  bis  property  had  cost  a  great  deal  of  money 
and  there  was  a  common  negotiation  in  the  interest  of 
the  creditors  generally,  as  well  bs  of  Y ilmar,  to  see  if  he 
conld  not  give  security  on  his  property  and  go  on  with 
business. 

I  have  examined  the  other  grounds  on  which  the 
assignment  is  claimed  to  have  been  fraudulent,  but  do 
not  think  they  are  valid. 

The  defendant  should  have  judgment  disnufising 
the  complaint  with  costs  and  no  allowance. 


There  will  be  an  appeal 
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SmBWALKs. — ^BrmBNCE. — Judicial  Notiok.^-Pboop  of  Mmnci^^ 

OBDmAscBB. — ^Appeal. 

The  word  *' sidewalk"  has  no  strict  legal  interpretation,  ts^^  "^ 

meaning  in  a  covenant  must  be  governed  by  evidence  as  ^     . 

.limits  andeztent of  the  sidewalk  in  question,  in  the  street  w)^^^ 

is  located. 
The  court  can  not  properly  take  judicial  notice  of  the  width  of  ^'^     . 

or  of  sidewalks.*   Nor  of  any  fact  connected  with  the  ssi**® 

generally  understood.  . 

Nor  can  the  court  take  judicial  notice  of  the  ordinances  of  *  ^^  y^ 

cipal  corporation  establishing  the  sidewalks,  and  defining   ^. 

width.     The  doctrine  of  judicial  notice  does  not  include  kna'^' 

*But,  perhaps,   where,  as  in  the  case  of  certain  highw^y^^' 
width  is  fixed  by  law,  the  court,  by  taking  notice  of  the  ^"^^^ ^^  ii* 
in  the  absence  of  evidence,  presume  a  road  to  be  of  the  ^^V^tt^- 
required  width.    Lawton  t>.  Commissioners  of  Highways,  2  C^*'      gy 
Cleveland  u.  Cleveland,  12  Wend.  172;  Peckham  c.  Henders^**' 
Barb,  207. 
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of  Hacts  80  remote  and  indefinite  as  to  require  extrinsic  evidence, 
and  which  are  dependent  upon  municipal  regulation,  and  the 
action  of  ihe  legielatiTe  poww  of  local  corporate  authorities.* 

*The  doctrine  of  judicial  notice  is  stated  in  the  books  as  a  rule  dis- 
poning with  proof,  or  with  avemient,  or  both,  on  certain  subjects. 
In  respect  to  public  general  statutes,  or  other  general  rules  of  law  of 
the  State  within  which  the  court  is,  there  is  no  inconvenience  in 
regarding  it  in  this  light.  But  with  respect  to  all  matters  of  fact,  the 
foandation  of  the  principle  is  essentially  different,  and  its  practical 
use  both  uncertain  and  precarious.  The  court  is  bound  to  take  notice 
of  the  law ;  hence  it  is  error  not  to  do  so.  But  in  respect  to  nearly 
aJR  mstters  of  fact  of  which  it  may  take  notice,  it  is  not  bound  to  do 
so;  and  whether  it  will  do  so  or  not,  depends  partly  on  the  nature  of 
the  subject,  the  issue,  the  apparent  justice  of  the  case,  partly  on  the 
information  of  the  court,  and  the  means  of  information  at  hand,  and 
partly  on  the  judicial  disposition.  The  language  of  the  cases  on  the 
rule  19  very  commonly  misleading,  in  saying  that  the  court  is  bound 
to  take  notice  of  such  or  such  a  fact,  when  aU.  that  is  meant  is  that 
the  court  may  do  so,  and  in  doing  so  complies  with  a  sense  of  justice 
in  the  particular  case.  The  cases  in  which  the  refusal  of  the  court 
to  take  notice  of  matter  of  fact  without  proof,  has  bee^  held  error, 
are  rare. 

In  its  application  to  matters  of  fact,  the  rule  is  rarely  serviceable 
as  a  mle  of  trial  evidenoe.  Its  practical  value  is  dn  the  law  of  ap- 
peal, not  in  the  law  of  evidence.  If  from  any  reason  evidence  to  sup- 
port the  judgment  was  lacking  at  the  trial,  or  fails  to  appear  ade- 
quately in  the  record,  the.  appellate  court  may,  and  often  will  take 
notice  of  that  which  is  generally  known  and  ought  to  be  so,  or  is  of 
public  and  general  concern,  and  has  been  duly  and  publicly  authenti- 
cated in  repositories  of  fact  open  to  the  world,  especially  if  of  an 
official,  scientific,  or  historical  nature.  Where  the  trial  court,  with- 
out objection  from  either  party,  has  thus  drawn  on  the  common  stock 
of  universal  and  unquestioned  knowledge,  and  has  proceeded  to 
judgment  in  reliance  thereon,  in  connection  with  the  evidence  in  the 
cause,  the  appellate  court  will  often  judicially  notice  the  existence  of 
the  fact  thus  assumed,  especially  if  it  is  properly  presented  to  their 
notice  by  counsel.  But  when  objection  is  taken  at  the  trial,  and  a 
party  challenges  proof  of  an  essential  fact,  his  adversary  has  usually 
no  very  strong  ground  for  insisting  on  a  finding  in  his  favor  without 
evidence.  Still  less  can  one  who  has  failed  for  want  of  evidence, 
justly  request  the  appellate  court  to  reverse  the  judgment  by  taking 
notice  on  appeal  of  that  which  did  not  appear  in  proof  on  the  trial. 
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Even  if  the  court  could  take  judicial  notice  of  a  municipal  ordinance, 
they  can  not  take  judicial  notice  of  matters  of  fact  necessary 
to  determine  whether  the  case  be  one  in  which  the  ordinance 
applies. 

The  rule  allowing  new  evidence  to  be  admitted  on  appeal,  is  confined 
to  record  evidence  read  in  support  of  a  judgment.  Such  evidence 
can  not  be  read  for  the  purpose  of  effecting  a  reversaL 

The  statute  (L.  1882,  chapter  158;  8  A  8,  6th  £d.  670,  $  108)— 
allowing  ordinances  of  the  city  of  New  York  to  be  read  in  evidence, 
relates  to  their  introduction  upon  a  trial,  and  does  not  make  them 
evidence  on  appeal.* 

Api)eal  by  plaintiff  from  a  jndgment  at  general  term 
of  the  supreme  court,  affirming  a  judgment  for  the  de- 
fendant. 

The  action  was  brought  by  Timothy  D.  Porter,  to 
restrain  William  E.  Waring  from  using  a  private 
stable,  as  constructed,  upon  the  alleged  ground  of  yio- 
lation  of  a  covenant  in  the  deed  conveying  the  lot  on 
which  the  building  was  erected. 

By  the  deed  of  conveyance,  dated  July  1, 1871,  the 
defendant  was  to  build  a  private  stable  ui)on  the  rear 
of  the  lot  conveyed,  of  specified  materials  and  plan  of 
construction,  and  the  deed  contained  these  words: 
'^  there  shall  be  no  opening  in  the  sidewalk  in  front  of 
the  stable." 

The  defendant  erected  upon  the  premises  described 
a  stable  of  the  description  expressed  in  the  deed, 
leaving  an  area  for  ventilation  which  the  plaintiff 
claims  is  in  the  sidewalk.  This  area  forms  the  subject 
of  the  contention  in  this  suit. 

The  stable  was  constructed  and  completed  under 

For  numerous  illustrations,  see  the  cases  collected  in  the  United 
Slates  Digegtj  title  Evidence,  n. 

*  The  act  makes  the  ordinances  so  read,  prima  fade  evidence  only. 
HoweU  V.  Buggies,  6  N,  T,  444.  See  also  Logue  «.  Gillick,  1  E,  D. 
Smithy  898;  Kennedy  9.  Newman,  1  Semdf.  187;  Code  of  (JwU  Pro- 
eedure^  J  941. 
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the  dally  personal  observation  of  the  plaintiff,  who  re- 
sided, during  the  entire  progress  of  the  building,  upon 
the  next  adjoining  lot. 

The  only  evidence  that  there  was  any  sidewalk,  or 
of  its  location,  was  in  a  certain  diagram,  put  in  as  an 
exhibit,  and  in  the  testimony  verifying  the  diagram, 
by  which  it  appeared  that  the  opening,  or  area  com- 
plained of,  was  not  in  the  sidewalk. 

The  cause  was  tried  at  sx)ecial  term.  The  court 
found  that :  ^'  There  is  an  open  area  in  front  of  the 
stable;"  that  "this  oi)ening  is  within  the  line  of 
fence,  adopted  by  the  owners  of  all  the  lots,  from  the 
Third  avenue  to  Lexington  avenue ; "  and,  that  "no 
part  of  the  opening  is  in  the  sidevi^k;"  and  dis- 
missed the  complaint. 

The  plaintiff  appealed  to  the  general  term,  which 
affirmed  the  judgment  below  ;  and  from  that  judgment 
he  then  appealed  to  this  court. 

Appellant  printed  at  the  end  of  his  case  on  ap- 
I)eal,  an  extract  from  the  ordinances  of  the  city,  and  a 
certificate  made  by  the  superintendant  of  street  im- 
provements, stating  the  width  of  the  street  in  question, 
which  he  desired  to  have  considered  by  the  court. 

Theodore  W.  Dwightj  for  appellant. 

Henry  IT.  Anderson  {Anderson  <fe  Young ^  attorneys), 
for  respondent, — Urged,  that  this  was  not  a  case  where 
record  evidence  could  be  adduced  on  appeal,  under  the 
rule  in  Jarvis  t?.  Sewall,  40  Barh.  456 ;  Rockwell  r>, 
Merwin,  45  N.  Y.  168  ;  Catlin  ?>.  Grissler,  57  Id.  373,— 
cited  StilweU  v.  Carpenter,  reported  at  p.  238  of  this 
vol.  That  the  court  could  not  notice  municipal  ordi- 
nances :  People  ex  rel.  Houston  v.  Mayor,  7  How.  Pr. 
81 ;  Fauntleroy  t?.  Hannibal,  1  Dillon^  118,  Tiote  / 
Lenahan  v.  People,  3  Hun,  164,  affi'd,  62  N.  Y.  623. 

.     Miller,  J.— By  the  covenant  in  the  deed  from  the 
plaintiff  to  the  defendant,  for  the  violation  of  which 
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this  action  was  brought,  the  defendant  had  a  right  to 
erect  a  stable  on  the  rear  part  of  the  lot  conveyed  to 
him  ;  but  it  was  provided  that  there  should  be  no  open- 
ings in  the  sidewalks  in  front  of  the  stable.  The  judge 
before  whom  the  case  was  tried  found  that  there  was 
an  open  area  in  front  of  the  stable,  and  that  no  jpsat  of 
the  opening  was  in  the  sidewalk. 

It  was  not  questioned  upon  the  trial  that  there  was 
an  opening  in  front  of  the  stable,  some  five  feet  wide  ; 
but  no  i)06itive  evidence  was  given  by  any  person  fa- 
miliar with  the  lines  of  the  street,  or  with  the  width  or 
location  of  sidewalks  therein,  nor  any  ordinance  or  res- 
olution of  the  common  council,  or  survey  made  by  a 
competent  engineer  or  public  official  for  the  purpose  of 
establishing  the  exact  location  of  the  sidewalk. 

A  diagram  of  the  premises  introduced  in  evidence 
showed  that  the  opening  was  within  a  line  of  fence 
adopted  by  the  owners  of  lots  between  Third  and  Lex- 
ington avenues,  and  that  no  part  of  the  opening  was 
within  the  limits  of  what  was  used  or  claimed  as  a  por- 
tion of  the  sidewalk.  It  is  true  that  there  was  some 
evidence  for  the  plaintiff  that  the  opening  was  in  the 
sidewalk,  but  there  was  no  direct  proof  to  the  effect 
that  the  fence  erected  by  the  owners  was  not  on  the 
line  of  the  street,  or  that  it  was  on  the  sidewalk,  or 
that  such  portion  of  the  street  as  the  law  required  was 
not  used  for  the  purpose  of  a  sidewalk.  No  witness 
was  called  to  show  any  measurement  or  survey,  or  to 
prove  that  the  sidewalk  was  encroached  upon.  The 
diagram  was  reaUy  the  only  proof  of  the  actual  location, 
and  it  showed  that  a  uniform  line  had  been  established 
by  the  owners  for  fences,  railings  and  areas,  and  that 
the  stable  was  in  the  rear  of  that  line  several  feet,  with 
an  area  in  front  of  the  stable  which  came  up  to  the 
sidewalk  and  did  not  encroach  upon  it.  As  the  case 
stood  the  finding  of  the  judge  is  fully  sustained  by  the 
evidence.    What  constitutes  a  sidewalk  in  the  sense  in 
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wMch  it  was  employed  in  the  coyenant  in  question  de- 
pends upon  the  proof  given  upon  the  trial.  The  word 
of  itself  has  no  strict  legal  interpretation,  and  its  mean- 
ing and  imx>ort  must  be  governed  by  facts  showing  the 
limits  and  extent  of  the  same  in  the  street  where  it  is 
located.  And  although  courts  may  take  judicial  notice 
of  what  is  usually  within  the  knowledge  of  most  men, 
as  i)erhaps  of  the  weU  known  and  admitted  fact  that 
streets  in  the  city  of  New  York  are  public  highways, 
and  of  other  matters  which  are  equally  notorious  and 
well  understood,  yet  it  by  no  means  follows  that  they 
can  take  notice  of  the  width  of  streets  or  of  sidewalks, 
or  of  any  fact  connected  with  the  same  not  generally 
understood,  nor  of  the  ordinances  of  the  corporation 
which  establish  the  same,  define  their  width,  and  pre- 
scribe and  regulate  their  limits  and  extent.  These  de- 
tails are  to  be  proven  by  competent  evidence,  and  can- 
not within  any  well  settled  rule  established  by  the  de- 
cisions of  the  courts,  be  considered  as  embraced  within 
the  knowledge  of  a  judge  upon  a  trial  without  testi- 
mony to  show  the  actual  state  of  the  facts. 

If  the  court  could  take  judicial  notice  of  the  or- 
dinances of  a  municipal  corporation,  it  would  involve 
the  consideration  of  aU  the  numerous  enactments, 
whether  printed  or  otherwise,  which  the  common 
council  have  adopted  which  relate  to  the  subject  of  the 
controversy,  and  the  existence  of  many  of  which  might 
be  entirely  unknown  to  the  parties  or  their  counsel.  It 
would  open  the  door,  in  many  cases,  to  mere  con- 
jecture, and  involve  an  inquiry  as  to  local  enactments, 
the  time  when  they  took  effect,  the  priority  of  the 
same,  and  their  application  to  the  case  in  litigation, 
which  it  would  be  difficult  to  dispose  of  without  proof, 
and  which  are  not  properly  embraced  within  the  or- 
dinary scope  of  judicial  knowledge  in  the  determina- 
tion and  trial  of  cases.  The  authorities  cited  by  the 
appellant's  counsel  do  not  extend  the  doctrine  stated 
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SO  as  to  include  knowledge  of  facts  so  remote  and  in- 
definite as  to  require  extrinsic  evidence,  and  which  are 
dependent  upon  municipal  regulation,  and  the  action 
of  the  legislative  power  of  local  corporate  authori- 
ties. 

No  case  has  been  cited  which  establishes  the  doc- 
trine that  a  judge  upon  a  trial  has  a  right  to  assume  that 
such  ordinances  are  to  be  regarded  as  evidence,  and  to 
exercise  a  controlling  weight,  without  proof  of  the 
same,  in  the  disposition  of  cases.  But  even  if  they 
could  be  so  considered,  there  are  difficulties  in  render- 
ing the  ordinance  sought  to  be  introduced  and  the 
certificate  of  the  street  commissioner  effective  in 
proving  facts  which  aid  the  plaintiff's  case,  without  ex- 
traneous evidence  to  show  the  application  to  the  case 
presented  in  the  record  before  us,  which  cannot  be 
overcome  or  surmounted.  The  evidence  now  offered 
to  be  read  provides  for  the  width  of  sidewalks  in  all 
streets  which  ^^are  ])aved  or  shall  hereafter  h^  paved  or 
repaved^^  between  the  line  of  the  streets  and  kennels, 
and  declares  that  in  all  streets  sixty  feet  wide,  the 
sidewalk  shall  be  of  the  width  of  fifteen  feet,  and  in 
streets  of  less  or  greater  width,  that  the  sidewalks 
shall  be  of  a  different  width.  The  provision  referred 
to  could  not  be  applied  in  the  case  at  bar  until  the 
court  is  informed  by  sufficient  evidence  that  Thirty- 
sixth  street,  between  Third  and  Lexington  avenues, 
was  actually  paved  before  this  action  was  commenced ; 
what  the  width  of  said  street  actually  was,  and  where 
the  kennels  were  located. 

How  can  it  be  determined  that  the  ordinance  ap- 
plied, without  evidence  to  show  that  these  conditions 
were  complied  with  ?  Who  can  tell  the  width  of  the 
sidewalk  until  the  width  of  tl^e  street  is  shown }  As 
there  was  no  proof  of  these  material  facts,  the  evidence 
in  question  would  be  of  no  avail  to  the  plaintiff.  As 
to  the  certificate  of  the  superintendent  of  street  im- 
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provements,  it  may  also  be  remarked  that  there  is  no 
anthority  cited  which  renders  it  competent  evidence. 

For  the  reasons  already  stated,  the  reading  of  the 
ordinance  and  the  certificate  upon  the  argument  at  the 
general  term  and  npon  this  appeal,  would  be  unim- 
I>ortant  and  would  not  aid  the  plaintiff's  case,  for  as 
we  have  seen,  neither  of  them  could  affect  the  merits  or 
obviate  the  defect  in  the  plaintiff's  testimony.  But 
even  if  they  were  otherwise  competent,  the  omission 
to  introduce  them  upon  the  trial  cannot  be  supplied 
by  their  presentation  to  the  appellate  tribunal  upon 
the  argument  of  the  case,  and  the  rule  which  sanctions 
the  introduction  of  record  evidence  upon  an  api)eal, 
has  no  application  to  the  ordinances  of  a  municipal 
corporation,  and  a  certificate  of  the  character  of  the 
one  presented  under  the  circumstances  of  this  case. 
None  of  the  authorities  cited  sustain  the  position  that 
such  i)apers  may  be  read  upon  the  hearing  of  an  ap- 
peal, and  it  is  usually  in  cases  where  record  evidence 
has  been  imperfectly  proved  on  the  trial,  or  where  it 
is  evident  that  the  record  itself  cannot  be  contradicted 
or  varied,  so  that  a  new  trial  would  not  alter  the  case, 
that  such  record  can  be  read  to  supply  the  deficiency, 
and  then  only  in  support  of  the  judgment. 

In  Stilwell  v.  Carpenter  (62  i\r.  T.  639),  it  was 
held,  that  while  records  are  sometimes  received  on  ar- 
gument in  an  appellate  court  to  cover  an  omission 
through  inadvertence  of  proof  on  the  trial,  this  is  only 
permitted  to  uphold  the  judgment,  not  to  reverse  it, 
as  a  reversal  is  only  for  error  committed  below,  and 
there  can  be  no  error  in  deciding  contrary  to  a  record 
not  produced.  This  case  is  directly  in  point,  and  de- 
cisive of  the  question  discussed. 

The  provision  of  Laws  of  1832,  chap.  168,  which 
authorizes  ordinances  of  the  common  council  of  the 
city  of  New  York  to  be  read  in  evidence  in  all  courts, 
relates  to  their  introduction  upon  a  trial  in  the  various 
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courts^  and  not  to  their  being  in  an  appellate  tribtraaL 
In  any  view  which  may  be  taken  of  iikB  subject,  we 
think  it  is  entirely  plain  that  the  papers  mentioned 
could  not  upon  any  legal  ground  be  read  upon  the  ar- 
gument. As  the  case  stood,  the  several  requests  to 
the  court  to  find  by  the  appellant' s  counsd  were  not 
material,  and  the  refusal  of  the  judge  in  tegaoA  to 
tiiem  was  not  erroneous. 

The  conclusions  arrived  at  in  reference  to  each  of  the 
questions  considered,  disi)ose  of  tl^  whole  case,  and  in 
that  aspect  it  is  not  important  to  consider  some  other 
XK)ints  made,  to  which  our  attention  has  been  directed. 

There  was  no  error  ux>on  the  trial,  and  the  judg- 
ment must  be  affirmed. 

All  the  judges  concurred. 


.r) 


.^^ 
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AflsifiKHKNT. — ^Parties. — Evidbngb. — ^Vbhifibd  Asrawxa,  how  ss- 

BUTTED. — Release. — ^Evidence  on  appeal. — Sheritf^s  bale. 

— ^DiscBEDrnKO  witness. — Satisfagtioit  op  JUDGBIEirr. — 

Sbt-off. — Rbprbsbntatitk   pabtt. — AoTioir  to 

yacatb  Judgment. — Jurisdiction  of 

Surrogate. 

Where  a  non-negotiable  obligation, — e,  g.^  a  judgment, — ^is  taken  in 
the  name  of  one  not  the  eqnitable  owner,  but  as  collateral  for  his 
claim  against  the  eqnitable  owner,  payment  of  it,  made  by  the 
debtor,  to  the  equitable  owner,  becomes  effectual  when  the  lien  of 
the  nominal  holder  is  discharged  by  satisfaction  of  his  dain. 

The  test  whether  the  debtor^s  payment  satisfies  the  obligation,  is  not 

*  A  memorandum  of  the  decision  in  the  text  appears  in  63  IT.  F. 
689. 
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whether  the  tliiTd  perscm  oouldhflyenmbitained  tn  action  upon  the 
obligation. 

The  former  equity  rule,  malriirg  a  verified  aaswer  denying  an  allega- 
tion in  the  bill  equivalent  to  teatimony  requiring  two  witaeaace  to 
rebut  it,  is  not  applicable  under  the  Code. 

The  parties,  now  having  the  right  to  offor  themaelvea  aa  witnesses, 
occupy  the  position  of  other  witnesses,  and  where  the  testimony  of 
either  conflieta  with  that  of  another  witness,  though  there  be  no 
other  testimony  upon  the  point  in  dispute,  the  prepoodefaiice  la  to 
be  detennined  hf  the  tribunaL* 

Records  are  sometimes  received  on  the  argument  of  aa  appeal  to  euro 
an  OB^ssion,  through  inadvertence  of  proof  at  tiie  trial;  but  this  is 
permitted  only  to  uphold  a  judgment.  The  court  cannot  rafvefse, 
if  no  error  was  committed  below,  f 

To  rely  on  a  fact  proven,  and  urge  it  aa  the  ground  for  the  judgment 
of  the  court,  without  disclosing  anotfaor  fact  known  to  tiie  party 
which  would  wholly  avoid  its  effect,  is  a  concealment  material  to' 
the  question  of  fraud  in  obtaining  a  judgment,  in  case  the  fact 
witiiheld  is  not  known  to  the  adverse  party. 

A  sale  on  execution  after  a  release  <d  the  judgment,  given  by  the 
equitable  owner  of  it,  is  without  authority;  and  one  privy  to  the 
release  acquires  no  title  by  purchasing  at  the  sale.  Nor  does  hie 
assignee,  unless  he  can  show  that  he  is  a  htma  Jlde  purchaser  for 
value,  and  establish  an  estoppel  against  the  judgment  debtor. 

A  witness,  though  uncontredicted  and  unimpeached,  may  be  disbe- 
lieved on  the  ground  of  intrinsic  improbability. 

Where  one,  claiming  to  be  a  hona  Jide  purchaser  testified,  in  general 
terms,  to  his  good  faiths  but  his  cross-examination  drew  out  state- 
ments showing  his  conduct  unusual,  imprudent,  and  inconsist^it 
with  the  purpose  claimed  by  him  ; — Sddy  that  the  judge  did  not 
err  in  discrnliting  his  teatimony,  although  uncontiadicted  and 
unimpeached.^ 

*  But  in  such  ease  the  question  ia  one  for  the  jury,  unless  there  is 
such  a  prepondemnoe  of  testimony  against  the  party  as  would  take  the 
case  from  the  jury  were  the  party  only  a  disinterested  witness.  It 
seems  now  to  be  generally  conceded  that  the  court  should  not  take 
the  case  from  the  jury  solely  on  the  testimony  of  a  party.  Hodge  e. 
City  of  I^nffalo,  1  Ahb.  N.  0, 856;  Miller  e.  Ins.  Co.  of  North  America, 
Id.  470. 

t  To  the  same  effect,  Porter  v.  Waring,  p.  280  of  this  vol. 

X  This  rale  becomes  especially  important  on  questions  like  that  in 
the  text,  where  the  witness  testifies  on  a  question  of  his  own  intent. 
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Althoagh,  while  a  judgment  is  held  by  an  assignee  having  a  lien 
thereon,  the  right  of  the  debtor  on  recovering  a  cross- judgment 
against  the  original  creditor  to  claim  a  set-off  is,  in  so  far, 
suspended;  yet,  on  the  satisfaction  of  the  lien  claimed  by  the  third 
person,  the  right  of  set-off  arises ;  and  this  notwithstanding  that  the 
latter  judgment  was  recovered  after  the  assignment  was  made. 

Parol  evidence  of  the  existence  of  a  judgment  is  sufficient  to  estab- 
lish it  in  support  of  a  right  of  set-off,  unless  objection  to  that  mode 
of  proof  is  taken  at  the  trial. 

Neither  an  action  to  set  aside  a  sheriff's  sale  and  deed  on  the  ground 
that  the  judgment  on  which  it  was  founded  was  previously  paid, 
nor  an  action  to  vacate  a  decree  or  judgment  for  fraud  of  a  party  in 
procuring  it,  is  obnoxious  to  the  objection  that  it  is  an  attempt  to 
review  a  judgment  or  decree  by  a  new  action. 

A  release  to  the  debtor,  by  the  pledgor  of  a  judgment,  while  the 
judgment  is  subject  to  the  lien  of  the  pledgee,  is  effectual  to  dis- 
charge the  whole  liability  of  the  debtor  upon  the  judgment 
whenever  the  lien  of  the  pledgee  is  satisfied. 

Designating  a  party  in  the  title  of  the  action  as  '*  A.  B.,  executor  of 
S.  B.,  deceased,"  not  using  the  word  ''as,"  or  its  equivalent, 
is  merely  a  description  of  the  person. 

If  the  title  of  the  action  does  not  declare  the  character  in  which  the 
plaintiff  sues,  it  may  be  supplied  from  the  body  of  the  complaint.* 

*  That  plaintiff  could  join  both  capacities,  see  Day  «.  Stone,  15  JJtb. 
Pr.  If,  8.  187,  and  cases  cit^d. 

After  an  action  had  been  brought  for  an  accounting  and  the  protec- 
tion of  the  trust  fund,  until  plaintiff  could  secure  administration,  she 
obtained  administration,  and  this  fact  defendant  set  up  by  answer,  to 
defeat  the  action.  Eeldf  that  the  action  need  not  be  abandoned,  and 
that  plaintiff's  omission  to  aver  the  taking  out  of  letters,  &c.,  could 
be  supplied  from  defendant's  answer,  and  she  was  entitled  to  full 
relief  (Haddow  v.  Lundy,  69  JV.  T.  820). 

A  judgment  against  one  sued  as  an  individual  does  not  bind  him  as 
a  trustee,  and  is  not  an  estoppel  in  a  subsequent  action  in  which  he 
appears  in  his  representative  capacity  (Rathbone  v.  Hooney,  58  iV.  F. 
468).  Whether  it  may  charge  him  as  trustee,  with  notice,  compare 
Burr  «.  Bigler  (16  Ahb.  Pr.  177). 

If  the  summons  and  complaint  had  showed  that  plaintiff  appeared 
only  a»  executrix,  &c.,  an  amendment  would  have  been  necessary 
(Austin  «.  Munro,  47  iV.  Y.  860,  affi'g  4  Lom.  67). 

As  to  what  allegations  show  appearance  in  official  capacity,  see 
Griggs  «.  Griggs,  56  JV.  Y.  504 ;  66  Barb.  287. 
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The  plaintiff  was  designated  in  the  title  executrix,  &c.,  and  the  com- 
plaint stated  that  in  the  will  she  was  named  executrix  and  sole 
devisee.  Edd,  that  she  could  sustain  the  action  in  both  capacities. 

The  objection  that  a  plaintiff  cannot  sue  both  as  executor  and 
devisee, — both  in  his  individual  capacity  and  as  a  representative  or 
trustee, — ^if  sustainable  at  all,  cannot  be  first  taken  on  appeal. 

A  court  of  equity  may  set  aside  the  judgment  or  decree  of  another 
court  when  it  has  been  obtained  by  the  fraud  of  the  party. 

For  such  purpose  fraud  intervening  in  the  proceedings  by  which  the 
judgment  was  obtained,  occurring  in  the  very  concoction  or  pro- 
curing of  the  judgment,  and  not  known  to  the  opposite  party  at  the 
time,  and  for  knowing  which  he  is  not  chargeable  with  neglect  or 
inattention,  must  be  shown. 

A  pleading  by  one  who  is  an  executor,  in  a  case  where  he  may 
recover  in  his  individual  capacity,  is  not  demurrable  because  he, 
while  describing  himself  as  executor,  does  not  allege  appointment 
(Murray  v.  Church,  1  J7un,  49). 

See,  on  the  subject  of  description  of  parties,  the  cases  collected  in 
5  Alb.  if.  T.  Dig.  2nd  ed.  pp.  86,  170,  171,  187,  202,  IT  1764;  4  Id,  661, 
670,  672,  675;  Haddow  v.  Lnndy,  59  if.  T,  820;  Eingsland  v,  Ryck- 
man,  6  Dalpy  13;  Shuttleworth  v.  Winter,  55  N.  T.  624. 

The  rule  requiring  the  character  of  the  party  to  appear,  like  most 
of  the  other  rules  of  allegation  in  pleading,  is  founded  upon  these 
considerations :  , 

1.  The  adverse  party  is  entitled  to  notice  of  the  questions  he  is  to 
come  prepared  to  try. 

2.  The  court  is  to  be  provided  with  a  definite  issue  within  which  to 
present  the  case  to  the  jury. 

8.  The  record  is  to  be  so  expressed  that  the  judgment  recovered 
may  show  what  was  determined  between  the  parties,  so  as  to  close 
the  controversy  to  the  extent  of  defined  limits. 

4.  In  the  case  of  representative  parties,  the  last  reason  is 
additionally  important,  for  the  rights  or  remedies  of  beneficiaries  who 
are  not  parties  to  the  action  may  be  embarrassed  by  uncertainty  as  to 
the  scope  and  effect  of  the  judgment. 

5.  To  these  it  may  be  added  that  the  question  of  capacity  is 
material  on  the  question  of  costs. 

But  notwithstanding  these  considerations,  it  is  well  settled  that 
the  action  does  not  fail  because  of  being  brought  in  the  individual 
capacity,  where  the  cause  of  action  accrued  on  a  contract  made-witb 
the  representative  as  distinguished  from  one  devolving  on  him  in  that 
capacity  by  the  creation  of  the  trust  or  representative  relation; 
Vol.  IL— le 
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The  fraud  must  consist  in  something  of  which  the  complaining 
party  by  reason  of  fraud  could  neither  arail  himself  in  the  court 
giving  judgment,  nor  by  suit  to  restrain  the  proceedings  there. 

Concealment  by  withholding  a  fact  essential  to  the  determination  of 
the  suit  is  a  ground  for  relief  against  a  judgment  recovered  thereby, 
as  well  as  fraud. 

If  a  party  proceeded  against  in  a  court  of  special  jurisdiction,  --sach 
as  the  surrogate's  court, — cannot  obtain  relief  against  fraud  by 
reason  of  the  limited  powers  of  that  court,  it  is  his  duty  to  bring 
an  action  in  a  court  of  equity  to  obtain  such  relief  before  a  final 
judgment  in  the  court  of  special  jurisdiction.  If,  with  knowledge 
of  the  facts  constituting  the  fraud,  he  fails  to  do  so,  he  cannot 
subsequently  sustain  an  action  for  relief  sgainst  the  judgment  of  the 
court  of  special  jurisdiction  on  the  ground  of  the  fraud  on  which 
it  was  founded. 

Where  the  CTidence  actually  admitted  without  objection  on  the  trial 
is  in  opposition  to  the  allegations  and  admissions  of  the  pleadings 
the  evidence  will  control  in  the  appellate  court.* 

The  surrogate's  court,  on  the  question  of  a  claim  of  a  creditor 
against  an  estate,  cannot  try  the  validity  of  the  judgments  of  other 
tribunals  of  competent  jurisdiction,  nor  the  right  of  the  executors 
to  set  off  against  such  judgment  a  judgment  in  favor  of  the 
decedent. 

The  claim  to  set  off  one  judgment  against  another  is  a  matter  of 
equitable  cognizance. 

The  surrogate  cannot  try  a  disputed  claim  of  a  third  person  against 
the  estate. 

If  the  claim  is  a  judgment  of  a  court  of  competent  jurisdiction,  he 
cannot  entertain  the  defense  that  the  equitable  title  is  in  a  debtor 
to  the  decedent. 

In  general,  a  motion  to  set  off  a  judgment  must  be  made  to  the  court 
which  gave  the  judgment  against  the  party  moving  for  the  set  off. 

A  decree  is  not  to  be  deemed  obtained  by  fraud  because  the  sacoess- 
f  nl  party  omitted  to  disclose  a  material  fact,  if  the  fact  would  not 
have  been  material  had  the  adverse  party  proved  a  material  fact 
known  to  him  before  the  trial. 

Be-argument  of  appeal. 

*  Compare  on  this  point,  Cochran  e.  Gottwald,  40  Sniper,  GL  (/.  S 
S,)  442;  Schrcyer  e.  Mayor,  &c.,  89  /<2.  1;  Darling  e.  Brewster,  55 
N.  T.  667 ;  Campbell  e.  Seaman,  63  N.  T,  669,  affi'g  2  8iq>'m  OU  (T. 
dt  C.)  281.  ^ 
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Charlotte  Stilwell,  executrix  of  the  will  of  Sylvanns 
B.  Stilwell,  in  January,  1869,  brought  this  actibn  against 
Jacob  Carpenter  and  William  H.  Davis,  to  set  aside  a 
sheriflPs  deed  and  a  surrogate's  decree,  on  the  grounds 
that  the  judgment  on  which  the  sheriffs  sale  was 
founded  had  been  paid  before  the  sale,  and  that  the 
surrogate's  decree  was  obtained  by  fraud  of  defendant 
Carpenter.  The  facts  material  to  the  apx>eal  were  as 
follows ; 

In  1845,  Jacob  Carpenter  and  wife  made  a  deed 
purporting  to  convey  to  Harris  Wilson  five  houses  and 
lots  on  Harrison  street,  in  Brooklyn,  by  a  deed  dated 
June  17,  1845,  which  was  absolute  on  its  face,  but  on 
which  was  indorsed  the  following :  "  This  deed  to  me 
from  Jacob  Carpenter  and  wife,  conveying  five  houses 
and  lots  of  ground,  is  to  be  held  by  me  and  not  re- 
corded till  August  21,  1846,  when  I  am  to  be  at  liberty 
to  sell  the  same  forthwith,  and  out  of  the  purchase 
money  retain  the  whole  amount  of  the  indebtedness 
of  the  said  Jacob  Carpenter  to  me,  and  to  account  to 
him  for  the  balance  without  the  necessity  of  having 
such  balance  liquidated  in  any  manner  before  such 
sale,  the  said  Carpenter  having  appointed  me  his  trus- 
tee for  the  purpose  above  mentioned,  with  fuU  power 
to  sell  said  houses  at  the  time  mentioned  without  the 
necessity  of  resort  to  any  court  of  law  or  equity  to  set- 
tle the  rights  of  the  parties  in  premises. 

"  June  21, 1845.  Habbis  Wilson. 

[Venue. '\ 

"  On  this  twenty-seventh  day  of  December,  one  thou- 
sand eight  hundred  and  forty-eight,  before  me  person- 
ally appeared  Harris  Wilson,  to  me  known  to  be  the 
same  person  described  in  and  who  executed  the  afore- 
going declaration  of  trust  and  acknowledged  before  me 
that  he  executed  the  same  for  the  purposes  therein 
mentioned.  **Geo.  Carpenter, 

Commissioner  of  Deeds." 


244  ABBOTT'S    NEW   CASES. 

StilweU  «.  Carpenter. 

Mary  S.,  wife  of  Jacob  Carpenter,  acknowledged  the 
deed  in  Queens  county,  on  June  20,  1845,  and  Jacob 
Carpenter  acknowledged  it  in  the  city  of  New  York  on 
June  21,  1845,  but  it  was  not  recorded  until  December 
28, 1848. 

In  1849,  those  five  houses  and  lots,  with  a  number 
of  others,  having  been  sold  by  the  sheriff  of  Kings 
county  under  executions  against  Jacob  Carpenter, 
were  redeemed  by  Sylvanus  B.  StilweU,  as  a  creditor  of 
Carpenter,  and  conveyed  to  him  by  sheriff's  deed, 
under  which  StilweU  entered  info  possession  of  the 
proi)eii:y  and  coUected  the  rents  thereof. 

In  1850,  Jacob  Carpenter  brought  an  action  of  eject- 
ment against  StUweU  in  the  city  court  of  Brooklyn,  in 
which  it  was  adjudged  that  the  sheriff's  sale  was  void, 
and  that  StilweU  acquired  no  title  under  the  sheriff's 
deed.  This  was  affirmed  in  the  court  of  appeals  in 
June,  1854  (See  Carpenter  v.  StUweU,  11  N.  T.  61). 

Carpenter  thereupon  brought  a  number  of  actions 
against  StUweU  for  the  recovery  of  the  renta  coUected 
by  .him  from  these  five  houses  and  the  other  property 
included  in  the  sheriff's  deed. 

StUweU,  however,  had  purchased,  in  1849,  and  then 
held  judgments  against  Carpenter  to  a  much  larger 
amount  than  the  amount  of  the  rents  claimed  to  have 
been  coUected  by  him. 

In  1854  the  claims  of  Harris  Wilson  against  Car- 
j)enter  as  security  for  which  Wilson  held  the  deed  of 
the  five  houses  before  referred  to,  had  been  paid  by 
Carpenter,  but  neither  StUweU  nor  his  representatives 
had  notice  of  such  payment  untU  the  year  1864.  Car- 
penter was  insolvent  at  the  time,  and  after  such  pay- 
ment procured  said  WUson  to  assign,  December  4, 1854, 
to  Gilbert,  his  (WUson' s)  apparent  claim  against  S.  B. 
StilweU  for  the  rents  of  the  said  five  houses,  coUected 
by  StUweU.  GUbert  received  and  held  the  same  ^t  the 
request,  and  for  the  benefit  of  Carpenter,  who  was  in- 
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debted  to  him  f or  about  $1,000,  for  money  lent  and 
services,  and  it  was  agreed  between  Carpenter  and  Gil- 
bert that  this  claim  against  Stilwell  should  be  held  by- 
Gilbert  as  security  for  the  debt  of  Carpenter,  and  sub- 
ject to  this  claim  of  Gilbert,  who  gave  a  memorandum 
note  to  George  W.  Carpenter,  ^  brother  of  Jacob 
Carpenter,  with  the  latter*  s  assent,  for  about  $3,000. 
The  note  was  not  negotiable  and  was  given  on  an 
agreement  appended,  that  if  he  did  not  recover  the 
claim,  the  note  should  be  returned  to  him,  and  if 
he  recovered  only  a  part,  he  was  to  pay  only  in 
proportion. 

This  note  was  afterwards  transferred  by  the  payee 
and  came  into  the  hands  of  one  Schultz,  who  brought 
an  action  on  it  against  Gilbert,  but  the  latter  made  a 
successful  defense. 

In  1855  Gilbert  brought  an  action  in  the  supreme 
court  in  his  own  name  as  assignee  of  Harris  Wilson, 
against  Sylvanus  B.  Stilwell  on  this  claim  for  rents, 
and  on  September  23, 1857,  recovered  judgment  for 
$7,625.61.    Upon  this  judgment  execution  was  imme- 
diately issued,  but  proceedings  were  stayed,  and  pend- 
ing the  stay,  Stilwell  projMJsed  to  Carpenter  to  settle 
up  the  litigation  between  them  and  all  the  claims  for 
rents  collected  by  him,  by  setting  oflE  against  such 
claims  for  rent  the  judgments  which  he  held  against 
Carpenter.     Thereui)on,  on  an  accounting,  including, 
as  aUeged  by  plaintifiF  but  denied  by  defendant,  the 
rents  of  the  five  houses  on  January  20,  1858,  Stilwell 
paid  and  discharged  the  whole  amount  of  such  rents 
and  profits  by  delivering  to  Carpenter  assignments  (in 
blank  accortoig  to  plaintiff,  but  according  to  defen- 
dant to  one  Garrett  L.  Mott  with  Carpenter' s  assent,  as 
security  for  a  debt),  of  the  judgments  held  by  Stilwell 
against  him  to  the  amount  of  rents  collected  by  Stil- 
well ;  and  Carpenter  thereupon  executed  and  delivered 
to  Stilwell  a  general  release  in  the  usual  form,  which 
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was  lost,  but  was  positively  testified  to  by  the  sabsciib- 
ing  witness. 

Gilbert  acquiesced  in  tliis  settlement  so  far  as  to 
abandon  his  levy  under  the  execution,  and  took  no  far- 
ther proceedings  to  enforce  the  judgment. 

Shortly  after  this,  and  on  February  6, 1868,  Stilwell 
died,  bequeathing  all  his  estate  to  Charlotte,  the  pres- 
ent plaintiff,  and  appointing  her  his  executrix.  The 
will  was  proved  and  letters  issued. 

On  October  12,  1858,  Carpenter  having  paid  Gilbert 
the  amount  due  him,  and  as  security  for  which  Gilbert 
held  his  claim  against  Stilwell,  Gilbert,  at  the  request 
of  Jacob  Carpenter,  assigned  the  said  judgment  to 
Qeorge  Curtis.  No  consideration  was  paid  by  Curtis, 
but  it  was  received  by  him  and  held  in  trust  for  Jacob 
Carpenter. 

On  November  30,  1859,  Curtis,  claiming  to  be  the 
assignee  of  the  said  judgment,  applied  to  the  surrogate 
of  Kings  county,  as  a  creditor  of  Sylvanus  B.  Stilwell, 
to  compel  the  plaintiff  in  this  action  to  pay  the  same. 
She  disputed  the  claim,  and  in  1861  the  surrogate  re- 
fused to  direct  her  to  pay  the  judgment,  because  there 
were  no  assets  applicable  therefor. 

Prior  to  December,  1862,  there  had  been  some  trans- 
actions in  stocks  between  Jacob  Carpenter  and  one 
Geo.  W.  Markham,  and  upon  a  settlement  of  these 
transactions  between  them,  Carpenter  had  agreed  to 
transfer  the  Gilbert  judgment  to  Markham,  and  on  or 
about  December  1,  1862,  in  pursuance  of  this  arrange- 
ment, Carpenter  delivered  to  Markham  an  assignment 
of  the  judgment  executed  by  George  Curtis,  dated  De- 
cember 1, 1862,  and  acknowledged  by  Curtis  December 
2,  1862. 

Afterwards  execution  was  issued  by  Curtis  upon 
said  judgment  to  the  sheriff  of  Kings  county,  who,  on 
February  3, 1863,  sold  the  ten  acres  of  land  in  question, 
which  were  bid  in  for  Curtis  as  the  judgment  creditor, 
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for  the  nominal  sum  of  $6,000,  but  no  amount  was,  in 
fact)  X>^d  upon  the  sale,  the  amount  being  credited  on 
the  judgment.  This  purchase  the  judge  found  was,  in 
fact,  made  in  behalf  or  in  trust  for  Jacob  Carpenter, 
who  afterwards  procured  the  certificate  of  sale  to  be 
assigned  to  his  son-in-law,  the  defendant,  WUliam  W. 
H.  Davis,  who  held  the  same  in  trust  for  him,  and  on 
March  2,  1868,  the  sheriff  of  Kings  county  gave  Davis 
a  sheriff's  deed  for  the  proi)erty. 

On  his  direct  examination  in  the  present  action 
the  latter  testified  in  substance  that  he  bought 
the  sheriff's  certificate  of  sale  and  paid  the  money; 
that  he  had  no  knowledge  of  any  kind  of  the 
facts  alleged  in  the  complaint  except  the  sheriff's 
sale  of  the  property.  On  the  cross  examination 
he  testified  that  he  resided  in  Pennisylvania ;  was  a 
son-in-law  of  Jacob  Carpenter  then  and  in  1866 ;  was 
not  related  to  Curtis  and  Markham ;  knew  Markham 
slightly  ;  did  not  do  business  in  New  York,  but  came 
there  occasionally ;  was  not  present  at  the  sheriff's  sale ; 
the  sheriff  gave  him  the  deed  because  he  bought  the 
certificate  of  sale  ;  bought  this  at  Car;)enter's  office  in 
New  York,  where  he  accidentally  went  while  he  was 
making  a  short  stay  in  the  city,  only  over  night ;  knew 
of  the  proi)erty,  but  did  not  examine  it ;  Carpenter 
first  broached  the  subject  of  his  buying  it,  with  whom 
he  talked  about  it,  but  no  papers  were  drawn  at  the 
time  he  first  spoke  of  it ;  never  took  anything  but  the 
sheriff's  deed  ;  paid  part  of  the  money  in  the  spring  of 
1866,  through  Carpenter  at  different  times  ;  could  not 
give  the  dates ;  paid  it  in  money  and  drafts ;  the  origi- 
nal arrangement  and  bargain  were  made  with  Jacob 
Carpenter ;  was  to  pay  $600  an  acre  and  back  taxes  ; 
did  not  know  how  much  taxes  were  ;  Carpenter  said  he 
would  have  a  search  made ;  had  never  seen  the  prop- 
erty ;  first  heard  of  it  in  the  spring  of  1868  (?)  when  it 
was  offered  to  him  for  sale  and  when  he  agreed  to  buy  it ; 
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Jacob  Carpenter  offered  it  for  sale  ;  did  not  make  in- 
quiries about  it,  nor  any  searches  ;  Carpenter  did  every- 
thing, and  he  paid  him  $8,000  in  his  own  checks  and 
drafts  ;  he  had  none  of  the  checks  with  him  or  at  home ; 
made  the  contract  in  1868  and  payments  between  that 
time  and  1869,  the  last  payment  being  made  in  1869  ;  re- 
ceived deed  in  1868  ;  did  not  think  he  ever  had  the  cer- 
tificate of  sale  ;  there  was  no  written  contract  but  there 
were  letters  between  Carpenter  and  him ;  was  a  lawyer 
and  journalist,  and  had  been  for  fourteen  years ;  did 
not  know  Carpenter's  business. 

On  the  redirect  he  testified:  "In  March,  1866,  I 
was  in  Carpenter's  office,  and  a  man  came  in  and  there 
was  some  conversation  about  the  property.  Major 
Butts  was  a  friend  of  mine,  and  I  advised  with  him 
about  it.  He  advised  me  to  buy  it  as  a  good  invest- 
ment, I  corresponded  with  him,  and  wrote  him  what 
I  could  get  the  property  for ;  he  advised  me  to  buy  it. 
I  have  bought  and  sold  real  estate,  but  am  not  a  real 
estate  operator ;  own  some  real  estate.  I  bought  this 
for  an  investment.' * 

The  court  of  appeals  having  reversed  the  decree  of 
the  surrogate,  stated  above,  refusing  to  direct  the 
plaintiflf  to  pay  the  judgment  claimed  by  Curtis, 
the  accounting  was  prosecuted  in  the  name  of  Qeo. 
W.  Markham  in  1864  and  1866,  and  the  evidence 
showed  that  Markham  had  purchased  the  judgment 
directly  from  Carpenter.  The  contention  of  the  par- 
ties before  the  surrogate  is  stated  in  detail  in  the  opin- 
ion. The  surrogate  decided  that  he  had  no  jurisdiction 
to  try  equitable  claims,  but  must  be  governed  by  the 
legal  title  to  the  judgment,  which  appeared  to  be  in 
Markham,  and  on  September  26,  1866,  he  made  a  de- 
cree directing  the  executrix  to  pay  Markham,  as 
assignee  of  the  judgment,  the  balance  over  and  above 
the  sum  realized  by  the  sale  upon  execution. 

After  the  commencement  of  this  action  this  decree 
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was  modified  by  a  decree  made  on  October  4,  1872,  di- 
recting the  plaintiff  to  pay  the  balance  to  Jacob  Car- 
penter. 

The  present  action  was  brought  in  the  supreme 
court  to  set  aside  the  sale  and  the  decree. 

On  the  trial  of  this  case,  it  apx)eared  that  in  Decem- 
ber, 1864,  Markham  executed  and  delivered  to  Jacob 
Carpenter  an  assignment  of  the  judgment,  which  as- 
signment was  held  by  Carpenter  at  the  time  it  was 
claimed  before  the  surrogate  that,  as  Markham  was 
the  legal  owner  thereof,  evidence  of  Carpenter's  inter- 
est was  not  available. 

The  summons  and  complaint  described  the  plaintiff 
thus:  "Charlotte  Stilwell,  executrix  of  Sylvester  B. 
Stilwell,  deceased;"  but  it  appeared  by  an  allegation 
in  the  complaint,  that  she  was  also  sole  devisee  of  the 
testator. 

The  supreme  court  sustained  the  action  and  gave 
judgment  for  the  plaintiff  (reported  in  1  Supreme 
Cimrt  \T.  &  a]  615). 

On  appeal  to  this  court  (reported  in  69  N.  Y.  414), 
it  was  held  in  1875,  that,  although  as  executrix, 
merely,  plaintiff  could  not  maintain  the  action  to  set 
aside  the  deed  on  the  sheriff's  sale,  she  was  entitled, 
in  that  capacity,  to  ask  relief  from  a  decree  against 
the  estate;  but  the  court  were  of  opinion  that  the 
facts  found,  as  presented  on  the  appeal,  did  not  au- 
thorize the  supreme  court  to  set  aside  the  decree  of  the 
surrogate,  because  it  appeared  that  the  facts  were 
known  to,  or  might,  by  the  exercise  of  reasonable  vig- 
ilance, have  been  ascertained  by  her,  before  the  decree 
was  rendered.  And,  moreover,  that  the  surrogate 
would  have  had  no  jurisdiction  to  set  off  the  judgment 
against  Carpenter,  though  held  by  him.  And  the 
judgment  api)ealed  from  was  accordingly  directed  to 
be  reversed. 

The  respondent  asked  for  a  re-argument  on  the 
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gronnd,  in  part,  that  certain  records  which  had  been 
produced  on  the  argament  of  the  apx)eal,  and  which  the 
court  had  not  considered  because  they  had  not  been 
put  in  evidence  below,  plaintiff  had  called  on  the  de- 
fendants to  produce  at  the  trial  and  they  declined  to 
do  so. 

» 

Samuel  Handy  for  api>ellants, — Insisted  that  the  com- 
plaint should  have  been  dismissed  as  to  the  defendant 
Davis,  citing  Hillman  v.  Stephens,  16  N.  T.  278 ;  Orif- 
fith  V.  Beecher,  10  Barb.  432  ;  Spraker  v.  Davis,  8  Cow. 
132 ;  Burhans  v.  Blanchaid,  1  Denio^  626.  As  to  the 
plaintiff '  s  representative  capacity :  Gkimer  v.  Manhattan 
Building  Assn.,  6  Ihiery  643  ;  Fowler  v.  Westervelt,  40 
Barb.  375 ;  Scranton  jl  Bank  of  Rochester,  33  Barb. 
527 ;  Forrest  v.  Mayor,  &c.,  18  Abb.  Pr.  360 ;  Code^  §  167, 
sub.  7 ;  Hall  v.  Fisher,  20  Barb.  442  ;  Latting  v.  Lat- 
ting,  4  San4f.  Ch.  31 ;  Warth  v.  Radde,  18  Abb.  Pr. 
396.  As  to  set-off :  JaoKison  v.  Bartlett,  8  Johns.  361 ; 
ELissock  17.  Grant,  34  Ban'b.  144. 

Benjamin  M.  StilweU,  for  plaintiff,  respondent,— 
Cited,  as  to  there  being  a  sufficient  designation  of  the 
character  in  which  plaintiff  brought  the  action  :  Bank 
of  Havana  v.  Magee,  20  iV'.  T.  365 ;  Scrantom  v.  Farmers' 
Bank  of  Rochester,  24  Id.  424.  As  to  sale  under  a 
paid  judgment :  Carpenter  v.  Stilwell,  11  N.  T.  61 ; 
Malloney  «.  Horan,  49  Id.  111. 

FoLGEB,  J. — ^The  appellants  have  made  elaborate 
points,  that  certain  of  the  findings  of  fact  are  without 
evidence  to  support  them,  and  that  thus  there  was  error 
of  law. 

The  testimony  has  been  examined  with  care  and 
patience.  I  am  convinced  that  there  is  testimony, 
which  relied  upon  in  preference  to  that  which  is  in 
conjQict  with  it,  sustains  the  findings  in  question ;  or 
that  the  evidence  adduced  would  not  necessarily  have 
sustained  a  contrary  finding. 
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It  appears  from  the  instrument  executed  to  Jacob 
Carpenter  by  Harris  Wilson,  that  the  latter  did  not 
take  an  absolute  interest  in  the  houses  and  lots  con- 
veyed to  him  by  the  former.  Hence  he  did  not  take 
an  absolute  interest,  (if  he  took  any),  in  the  claim 
against  Stilwell  for  the  rents  of  those  houses  and  lots. 
He  held  both  in  the  nature  of  mortgages. 

It  appears  from  the  answer  of  Gilbert  to  the  com- 
plaint of  SchultZy  put  in  evidence  by  the  plaintifl,  that 
the  indebtedness  to  Wilson,  for  which  the  latter  held 
the  conveyance  of  the  house  and  lots  and  the  claim, 
was  paid  before  the  assignment  of  the  claim  to  Gilbert. 
Thus  the  lien  of  Wilson  upon  the  houses  and  lots,  and 
upon  the  claim,  was  discharged,  and  Carpenter  was 
again  the  owner  thereof,  discharged  from  that  incum- 
brance. Wilson  did  assign  the  claim  to  Gilbert,  but  it 
was  at  the  request  of  Carpenter,  and  it  was  the  same  as 
if  Carpenter  had  himself  assigned  it  to  Gilbert,  after  a 
re-assignment  by  Wilson  to  Carpenter. 

This  assignment  to  Gilbert  was  not  an  absolute  one. 
It  was  to  secure  an  indebtedness  to  Gilbert,  ui)on  the 
payment  of  which  at  any  time  Carpenter  was  entitled 
to  a  re-assignment  to  him  of  the  claim,  or  rather,  by  a 
payment  of  it,  the  lien  upon  it  was  discharged,  and 
Carpenter,  the  owner  of  it,  would  own  it  without  in- 
cumbrance again.  The  note  of  Gilbert  to  George  Car- 
penter was  not  materially  different  in  legal  effect  from 
the  instrument  from  Wilson  to  Carpenter,  and  the 
whole  transaction  between  Gilbert  and  the  Carpenters, 
did  not  divest  Jacob  Carpenter  of  a  right  and  interest 
in  the  claim  as  owner,  subject  to  their  respective  liens. 

The  answer  of  Gilbert  to  the  complaint  of  Schultz, 
shows  that  on  October  13,  1858,  Jacob  Carpenter  was 
the  owner  in  equity  of  the  note  from  Gilbert  to  Gteorge 
Carpenter,  and  that  it  was  then  i)aid  to  Jacob  Carpen- 
ter, and  satisfied  by  Gilbert.  The  oral  testimony  of 
Gilbert  shows  that  this  payment  and  satis&ction  was 
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njK)!!  a  settlement  of  indebtedness  of  <]!arpenter  to  him, 
and  was  done  by  an  assignment  by  Gilbert  to  Curtis,  at 
the  request  of  Carpenter,  of  the  judgment  against 
Stilwell,  which  Gilbert  had  recovered  ui)on  the  claim. 
Gilbert  was  then  i)aid  his  indebtedness.  There  is  no 
showing  of  any  subsequent  claim  by  G^rge  Carpenter, 
and  the  special  term  might  well  infer  that  his  demand, 
if  any,  was  satisfied  then,  or  before  then. 

Jacob  Carpenter  did  thus  become  again  the  real 
owner  of  the  claim,  now  merged  in  the  judgment,  with- 
out incumbrance  upon  it.  Curtis  held  the  legal  title, 
but  held  it  for  Carpenter.  It  is  not  necessary  at  pres- 
ent to  trace  the  subsequent,  various  dealings  of  Car- 
penter with  the  judgment,  for  it  was  before  the  last 
named  date,  that  the  transaction  took  place  between 
him  and  Stilwell,  by  which,  it  is  claimed,  the  judgment 
was  i)aid,  satisfied  and  released. 

Here  the  appellants  cite  Eaton  v.  Alger  (47  If.  T. 
845).  That  case  lays  down  no  rule  at  variance  with 
the  view  here  taken.  It  was  there  ruled  at  circuit  and 
held  on  review,  that  the  actual  holder  of  a  negotiable 
promissory  note  (S.  C,  2  Ahh.  Ct.  App.  Dec.  6),  was 
priToafdcie  the  owner  of  it ;  and  that  a  receipt  from  him 
to  the  person  named  in  the  note  as  payee,  in  which  he 
agreed  to  account  for  the  note  to  that  payee,  did  not 
prevent  him  from  maintaining  an  action  on  it  in  his 
own  name.  The  claim  assigned  in  the  action  before 
us  was  not  negotiable,  and  there  could  not  pass  by  de- 
livery only,  as  in  Eaton  v.  Alger  {supra\  the  entire 
title  to  it ;  so  that  the  effect  of  the  transaction  upon 
the  ownership  of  the  claim  here,  is  to  be  arrived  at 
from  all  the  facts  of  which  that  transaction  is  made 
up.  There  was  in  the  case  cited,  no  right  left  in  the 
payqe  of  the  note  to  make  payment  of  any  sum  to 
Eaton,  and  demand  and  have  a  re-assignment  of  the 
note.  He  could  only  enforce  his  contract  as  expressed 
in  the  receipt.    Here  Gilbert  had  the  right  to  have  a 
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return  to  him  of  his  note  to  George  Carpenter,  in  case 
he  could  not  collect  the  claim.  This  involved  the 
counter  right  in  Carpenter,  to  surrender  the  note,  and 
pay  the  indebtedness  to  Gilbert,  and  have  a  re-assign- 
ment ol  the  claim.  The  case  cited,  decided  only  that 
the  plaintiff  had  sufficient  title  to  maintain  the  action 
under  the  provisions  of  the  code  of  procedure,  sec. 
111.  The  opinion  declares  that  it  is  a  close  case, 
— ^notfree  from  doubt, — on  the  border  line.  Gilbert 
may  have  had  such  an  interest  in  the  claim  as  to  en- 
title him  to  sue  upon  it ;  but  Carpenter  was  an  owner 
of  it,  subject  to  the  payment  of  his  indebtedness. 

There  is  the  positive  testimony  of  one  witness,  that 
Carpenter  executed  a  general  release  to  Stilwell  of  all 
claims  legal  and  equitable.  Another  witness  testified 
to  an  alleged  copy  of  such  a  release  contained  in  a 
draft  of  a  complaint.  Carpenter  does  not  positively 
deny  the  execution  of  such  a  paper ;  he  denies  recol- 
lection of  it.  This  made  a  conflict  of  testimony,  and 
put  upon  the  trial  court  the  duty,  as  it  had  the  power, 
of  saying  which  prevailed,  and  it  found  that  such  a 
release  was  executed. 

The  appellants  here  insist,  that  inasmuch  as  the 
verified  answer  denies  the  allegation  of  a  release,  con- 
tained in  the  complaint,  that  the  fact  of  a  release  is 
not  established,  unless  shown  by  two  witnesses  or  by 
documentary  evidence,  or  by  facts  and  circumstances 
making  the  proof  equivalent  to  that  from  two  witnes- 
ses. Such  was  the  former  rule  in  equity  in  this  State, 
— ^when  the  bill  could  be  so  framed  as  to  waive  an 
answer  on  oath,  or  to  compel  an  answer  on  oath,  which 
would  be  evidence  in  the  case.  The  answer  in  the  lat- 
ter case  was  testimony,  and  could  be  put  in  evidence, 
as  well  by  the  defendant  in  his  behalf,  as  by  the  com- 
plainant against  him.  But  since  the  code  of  procedure, 
the  pleadings  have  not  that  attribute.  They  serve  a 
different  purpose.      They  are  simply  pleadings,  the 
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machinery  for  reaching  the  issues  to  be  tried.  What 
is  alleged  in  the  complaint  and  not  denied  in  the  an- 
swer,  becomes  a  fact  in  the  case.  What  is  denied, 
though  the  denial  be  verified,  is  not  testimony  for  the 
defendant,  does  not  weigh  in  his  behalf  as  one  witness, 
and  so  does  not  need  to  be  overcome  by  the  prei)on- 
derance  of  one  witness  against  it  The  jyarties,  now 
having  the  right  to  offer  themselves  as  witnesses,  oc- 
cupy the  position  of  other  witi^esses,  and  where  the 
testimony  of  either  conflicts  with  that  of  another  wit- 
ness, though  there  be  no  other  testimony  upon  the 
point  in  dispute,  the  preponderance  is  to  be  determined 
by  the  tribunal. 

There  was  testimony  of  the  assignment  by  Stilwell, 
in  blank,  as  to  the  name  of  the  assignee,  of  certain 
judgments  against  Carpenter ;  that  this  assignment 
was  the  consideration  for  the  release  ;  and  was  to  pay 
and  did  pay  the  gross  amount  of  the  rents  collected  by 
Stilwell,  from  all  the  property.  This  testimony  was 
credited  by  the  special  term.  The  Gilbert  judgment 
was  for  a  part  of  those  rents.  It  was  owned  by  Car- 
penter. It  fell  within  the  terms  of  the  release  executed 
by  him,  and  within  the  language  of  the  testimony ;  ac- 
cording to  that  testimony,  it  was  paid  by  the  assign- 
ment of  the  judgment,  and  was  in  fact  discharged. 
That  Gilbert  still  held  the  judgment  when  the  release 
was  given,  does  not  alter  the  final  effect  of  the  pay- 
ment to  Carpenter,  and  of  his  release  to  Stilwell.  They 
did  at  once,  on  being  made,  affect  and  extinguish  all 
of  his  interest  and  ownership  therein.  He  might  not 
thereby,  let  it  be  conceded  for  the  moment,  discharge 
Gilbert's  or  other  persons'  claim  secured  by  it ;  but  as 
soon  as  that  claim  was  paid  the  whole  ownership  was 
gone,  by  force  of  the  release,  though  payment  of  the 
claim  was  not  until  after  the  release. 

Whether  or  not  the  Gilbert  judgment  entered  spe- 
cifically into  the  contemplation  of  the  parties  to  the 
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release  it  ia  of  no  use  to  inquire.  There  was  no  snch 
issne  raised  by  the  answer,  nor  was  snch  issue  made 
and  tried  before  the  special  term  Nor  is  there  a  find- 
ing thereto,  ujwn  which  this  court  can  act,  to  reverse. 
If  Carpenter  had  a  legal  or  equitable  title  to  that  judg- 
ment at  the  time  of  executing  the  release  of  all  claims 
legal  or  equitable  against  Stilwell,  that  judgment  was 
affected  by  that  release  and  Stilwell  was  relieved  from 
it,  for  it  was  broad  in  its  terms  and  covered  the  judg- 
ment. Nor  does  it  cease  to  have  that  operation  until 
it  is  reformed  in  its  terms,  and  the  effect  of  it  thus 
limited.  Moreover,  it  appears  in  testimony,  that  Car* 
X)enter  had  brought  suit  for  the  very  rents,  to  collect 
which  the  Gilbert  action  was  brought. 

The  result  might  have  been  different  at  special  term 
had  the  defendant  put  in  evidence  there  certain  rec- 
ords, copies  of  which  are  produced  for  the  first  time  in 
this  court.  Records  are  sometimes  produced  on  argu- 
ment at  bar,  and  are  received  to  cure  an  omission 
through  inadvertence  of  proof  at  the  trial.  It  is  be- 
lieved that  this  is  permitted  only  to  uphold  a  judg- 
ment. An  api)ellate  court  reverses  a  judgment  only 
for  errors  committed  below.  No  error  is  committed  in 
finding  a  fact  upon  testimony  given  to  the  court  below, 
though  there  is  a  record,  not  produced  on  trial,  which 
if  read  there  would  have  shown  that  testimony  false 
or  mistaken.  To  hold  otherwise  would  be  to  find  an 
error  ex  post  facto. 

Thus  far,  we  have  found  Carpenter  with  an  interest 
in  this  claim,  or  the  judgment  in  which  it  was  merged. 
In  1862,  it  appears  to  have  been  assigned  by  Curtis,  the 
assignee  of  Gilbert,  to  Markham.  There  is  no  finding 
that  this  was  not  an  absolute  assignment,  passing  all 
the  title  possible,  and  there  is  evidence  which  would 
be  opposed  to  such  a  finding.  On  December  8,  1864, 
it  was  assigned  absolutely  by  Markham  to  Jacob  Car- 
penter, and  he  became  the  entire  owner  of  it.    In  the 
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meantiine,  proceedings  had  been  pending  in  the  snTro- 
gate's  conrt  for  an  accounting  by  the  plaintiff  in  this 
action.  These  proceedings  did  not  end  by  a  surro- 
gate's decree,  until  the  year  1866.  On  December  30, 
1864,  at  a  hearing  before  the  surrogate,  the  counsel  for 
the  plaintiff  in  this  action,  offered  as  a  set-off  to  the 
Gilbert  judgment,  several  judgments  against  Carpen- 
ter. It  was  objected  by  counsel  opposed,  that  the  Gil- 
bert judgment,  "  never  belonged  to  Carpenter,  and  be- 
longs to  Markham,"  and  that  the  surrogate  could  not 
pass  upon  the  question  of  equitable  interest  therein, 
but  must  be  governed  by  the  legal  title.  This  ques- 
tion was  not  decided  by  the  surrogate,  until  January 
12,  1865.  I  think  that  from  fchis  testimony  and  other 
in  the  case,  the  special  term  might  infer  that  the 
counsel  who  raised  the  objection  were  really  acting  for 
Jacob  Carpenter,  and  that  the  fact  of  an  assignment  of 
the  judgment  from  Markham  to  Carpenter  was  con- 
cealed from  the  surrogate  by  the  latter,  in  the  sense 
that  it  was  not. disclosed. 

It  is  apparent  that  if  by  the  general  release,  and  the 
settlement  between  Gilbert  and  Carpenter  in  1858,  the 
judment  against  Stilwell  was  extinguished,  that  there 
was  no  power  in  the  sheriff  to  sell  land  upon  it  there- 
after. The  sale  made  in  1863,  was  therefore  of  no 
avail.  Curtis  took  no  real  right  by  the  certificate  of 
sale,  nor  did  Markham  his  assignee,  nor  did  Davis  the 
assignee  of  Markham,  unless  Davis  could  show  that  he 
was  a  bona  fide  purchaser  for  value  paid,  and  could 
establish  an  estopjyel  against  the  plaintiff.  The  onus 
was  then  upon  Davis  to  show  that  he  was  such  pur- 
chaser. He  testified  on  direct  examination,  that  he 
bought  the  certificate  and  paid  the  money,  with  no 
knowledge  of  any  kind,  of  any  of  the  facts  alleged  in 
the  complaint,  except  of  the  sheriff's  sale ;  that  he 
bought  at  the  suggestion  of  Carpenter  on  the  advice  of 
one  Butts,  his  friend ;  and  his  testimony  has  corrobo- 
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ration  from  that  of  Carpenter.  But  the  cross-examina- 
tion of  Davis,  showed  a  state  of  things  which  would 
enable  a  jury  or  judge,  to  call  his  statements  on  exam- 
ination-in-chief improbable. 

A  witness,  though  uncontradicted  and  unimpeached 
by  impeaching  testimony,  may  be  disbelieved.  Not 
arbitrarily,  in  the  absence  of  contradiction,  or  impeach- 
ment, or  intrinsic  improbability  in  his  statements  taken 
as  a  whole  (Newton  v.  Pope,  1  Cow.  109).  The  case 
cited  grants  that  it  is  difficult  to  establish  a  rule  which 
shall  limit  the  discretion  of  a  court  or  jury,  in  the  de- 
gree of  credit  to  be  given  to  the  testimony  of  different 
witnesses.  But  though  a  witness  of  fair  fame,  uncon- 
tradicted by  any  other  testimony,  or  any  circumstances 
in  which  he  may  stand,  may  not  be  disbelieved,  yet 
there  may  be  that  in  his  own  testimony  to  prevent 
confidence  in  it  (Harding  v.  Brooks,  5  Pick.  245).  We 
are  not  to  say,  that  we  would  not  have  believed  Davis 
or  Carpenter,  whose  testimony  was  corroborative ;  we 
are  to  say  whether  there  was  that  in  the  whole  testi- 
mony of  Davis,  taken  in  connection  with  the  other  tes- 
timony, which  might  excite  reasonable  doubt  of  it  at 
special  term,  and  whether  Carpenter  was  so  contra- 
dicted by  other  witnesses,  as  that  belief  might  be  with- 
held from  him.  The  cross-examination  of  Davis  drew 
from  him  statements  of  his  conduct  in  relation  to  the 
purchase,  which  showed  it  unusual,  imprudent,  and 
inconsistent  with  the  purpose  claimed  by  him.  In  ad- 
dition to  this,  are  aU  the  other  facts  and  circumstances 
of  the  case,  which  show  the  continued  real  proprietary 
connection  of  Carpenter  with  the  subject  matter,  al- 
though the  ostensible  ownership  was  in  others. 

It  can  not  be  said  that  the  judge  at  special  term 
erred,  in  not  giving  credence  to  the  testimony  of  Davis,^ 
or  that  his  finding  that  Davis  was  not  a  bona  fide  pur- 
chaser, was  against  the  entire  and  conclusive  evidence 
in  the  case.    The  case  of  Fordham  v.  Smith  (44  How. 
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Pr.  372),  does  not  conflict  with  these  views.  There  the 
referee  disbelieved  the  witness,  and  not  only  discredited 
his  testimony  Jiegaiing  an  aUegation,  but  fonnd  the 
existence  of  the  fact  alleged,  in  favor  of  the  party  who 
had  called  the  witness,  and  had  thus  presented  him  to 
the  court  as  credible.  Here  the  judge,  on  the  facts  re- 
vealed by  cross  examination,  and  on  the  whole  testi- 
mony in  the  case,  refused  to  find  the  affirmative  sought 
to  be  established  by  the  testimony  of  the  witness,  and 
from  the  whole  testimony,  strongly  tending  to  show 
that  Carpenter  was  the  real  party  in  interest,  inferred 
that  the  action  of  the  witness  was  not  for  himself,  but 
in  behalf  of  Carpenter. 

It  was  an  inference  which  might  be  made  from  the 
whole  testimony,  that  Jacob  Carpenter,  through  all  the 
changes  of  nominal  ownership  of  the  claim,  and  judg- 
ment against  Stilwell  for  the  rents,  was  up  to,  and  at 
the  time  of  the  settlement  and  release,  the  real  equita- 
ble owner  of  them  respectively,  and  that  though  it  was 
sometimes  pledged  as  a  security  for  indebtedness  from 
him,  and  some  other  times  ostensibly  held  by  another, 
yet  that  he  had  the  right  to  pay  the  indebtedness  when 
held  by  his  creditors,  and  controlled  it  when  held  by 
another  not  his  creditor ;  and  that  at  the  hearing  before 
the  surrogate,  and  before  the  decree  in  that  court,  he  was 
the  legal  absolute  owner  of  all  the  right  there  was  in 
the  judgment.  We  are  thus  brought  to  the  conclusion 
that  there  was  no  error  of  law  made  by  the  trial  court 
in  its  findings  of  fact.  It  remains  to  be  seen  whether 
with  those  findings  as  the  basis  of  consideration,  there 
were  errors  of  law  calhng  for  a  reversal  of  the  judg- 
ment. 

It  is  claimed  that  the  Gilbert  judgment  is  not,  by 
any  transaction  appearing  in  the  evidence,  so  satisfied 
and  annulled  as  to  be  incapable  of  enforcement  to  any 
extent.  The  answer  to  this  has  been  in  some  measure 
anticipated  in  the  foregoing  remarks.    If  Carpenter 
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was  the  owner  of  the  claim,  and  then  of  the  judgment, 
subject  to  Gilbert's  right  to  enforce  the  payment  of  his 
lien,  then  Carpenter  could  take  payment  from  StilweU 
and  release  all  the  interest  which  he  (Cari)enter)  had. 
If  StilweU  owned  judgments  against  Carpenter,  after 
the  payment  by  the  latter  to  Wilson  of  that  indebted- 
ness, an^  before  the  assignment  of  the  claim  to  Gilbert, 
then  the  judgments  were  an  equitable  set-oflf  against 
the  claim,  whether  in  the  hands  of  Carpenter  or  of  Gil- 
bert (Graves  v.  Woodbury,  4  Hillj  659 ;  Simson  v. 
Hart,  14  Johns.  63).  So  far  as  Gilbert  was  concerned, 
that  right  to  set-oflf,  was  disposed  of  adversely  to  Stil- 
well, by  the  judgment  against  him,  in  the  action  brought 
by  Gilbert.  But  when  the  indebtedness  to  Gilbert  was 
paid,  and  the  judgment  became  freed  in  the  hands  of 
Carpenter  from  the  lien  of  Gilbert,  that  set-oflf  existed, 
and  the  payment  and  release  applied  it  in  extinction  of 
the  judgment.  And  the  right  continued,  though  the 
judgment  was  after  that  assigned  (Chamberlin  v.  Day, 
3  Cow.  363 ;  Utica  Ins.  Co.  v.  Power,  3  Paige,  365). 
More  especially  so  against  Davis,  who  was  not  bona 
fide. 

The  appellants  are  in  error  in  saying  on  their  points, 
that  there  was  no  proof  on  the  trial  of  the  judgments 
held  by  StilweU  against  Carpenter.  B.  F.  StilweU  tes- 
tified to  them  by  name  of  plaintiflfs,  date  and  amount, 
and  stated  the  gross  amount  at  time  of  settlement. 
There  was  no  objection  to  this  mode  of  proving  them. 
Nor  do  I  understand  that  it  is  now  sought  to  sustain 
the  judgment  of  the  court  below,  on  the  ground  that  it 
is  asked  in  the  prayer  of  the  complaint  that  the  judg- 
ments held  by  StUweU,  be  in  this  action  set-oflf  against 
the  Gilbert  judgment.  The  claim  now  is,  that  as  those 
judgments  were  in  the  hands  of  StilweU  or  his  represen- 
tative, there  was  an  equitable  right  of  set-oflf,  and  that 
they  were  in  fact  set-oflf,  and  appUed  to  the  extinction 
of  the  Gilbert  judgment  in  the  hands  of  Carpenter. 
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The  right  to  set  off  existed,  notwithstanding  a  subse- 
quent assignment,  even  if  to  one  paying  value  (Graves 
V.  Woodbury,  supra)y — and  the  action  of  the  parties 
was  as  effectual  in  making  the  set-off  as  would  have 
been  the  action  of  the  court  upon  motion.  The  judg- 
ment api)ealed  from,  does  not  make  a  present  set-off, 
but  declares  in  effect  that  one  was  made  by  the  par- 
ties. 

Nor  is  this  action  brought,  as  is  claimed,  in  review 
of  that  judgment.  It  concedes  that  the  judgment  once 
existed,  and  seeks  to  set  aside  the  sheriff's  sale  and 
deed  sought  to  be  founded  thereon,  on  the  ground  that 
the  judgment,  having  been  extinguished,  furnished  no 
power  to  the  sheriff  to  sell.  Nor  is  it  brought  to  re- 
view the  decree  of  the  surrogate.  That  is  attacked  for 
the  fraud  of  the  party  procuring  it,  which  it  is  alleged 
consists  in  the  concealment  of  the  fact  that  he  was  the 
legal  owner  of  the  claim. 

Nor  is  the  statute  of  limitations  a  defense  to  the  ac 
tion  to  set  aside  that  decree  for  the  cause  of  fraud 
That  fraud  was  committed,  if  at  aU,  within  the  statu 
tory  limit.    Nor  is  it  a  defense  to  the  action  to  set 
aside  the  sheriff's  deed.    The  sale  was  made  in  1863, 
February  3.    The  deed  was  given  in  1868.    The  surro- 
gate's decree  was  in  1866,  and  the  concealment  was  in 
1865.      This    action    was    commenced    in    1869,    in 
January. 

Nor  is  the  plaintiff  estopped  as  to  Davis.  If  the 
facts  shown  would  estop  her  in  favor  of  a  horia  fide 
purchaser,  they  will  not  in  his  favor,  for  he  is  not  that 
purchaser.  He  is  in  reality  Jacob  Cari)enter,  and  Car- 
penter had  knowledge  of  all  the&cts  (Wood  v.  Colvin, 
2  Hill,  566). 

It  is  claimed  that  at  all  events  there  was,  when  the  re- 
lease  was  executed,  an  indebtedness  still  existing  from 
Carpenter  to  Gilbert,  and  that  to  that  extent  it  could 
not  be  discharged  by  Carpenter.    The  release  was  in 
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January,  1868,  and  Gilbert's  debt  was  satisfied  in  Oc- 
tober of  that  year.  If  Gilbert's  interest  had  been  that 
of  an  absolute  joint  owner  of  the  judgment,  there 
might  be  ground  for  this  position.  But  he  was  as  a 
pledgee  of  it.  Carpenter  was  the  owner  of  the  whole, 
subject  to  this  pledge.  His  release  released  the  whole, 
subject  to  this  pledge.  When  the  pledge  was  redeemed, 
by  the  payment  of  the  amount,  then  the  release  was 
effectual  upon  the  whole  judgment ;  not  only  upon 
the  debt,  but  upon  the  costs,  for  there  was  no  reserva- 
tion of  the  costs  in  Gilbert's  settlement  with  Carpen- 
ter. There  was  nothing  then  left  of  the  judgment  to 
support  the  execution. 

It  is  claimed  that  the  motion  to  dismiss  the  com- 
plaint made  i^  behalf  of  Davis,  should  have  been 
granted.  It  was  put  upon  the  ground  that  the  com- 
plaint did  not  state  &icts  sufficient  to  constitute  a  cause 
of  action,  in  that  it  does  not,  as  is  claimed,  aver  a  per- 
sonal interest  in  the  plaintiff  in  the  premises  described 
in  the  sheriff's  deed.  It  is  said  that  the  action  is  by 
the  executrix  of  Stilwell,  and  purely  in  her  represen- 
tative cai)acity.  The  title  of  the  action,  in  the  sum- 
mons and  complaint,  is  **  Charlotte  Stilwell,  executrix 
of  Sylvanus  B.  Stilwell,  deceased."  It  is  to  be  noted 
that  this  title  does  not  declare  that  she  is  plaintiff  as 
executrix,  but  that  she,  executrix,  &c.,  is  plaintiff. 
Such  a  statement  is  descriptio  personce  merely  (Shel- 
don V.  Sojy  11  Ifoto.  Pr.  11,  and  cases  there  cited). 

If  the  title  does  not  declare  the  character  in  which 
the  plaintiff  sues,  it  may  be  found  from  the  body  of 
the  complaint.  There  it  is  alleged  that  the  testator 
died  leaving  a  will,  which  has  been  admitted  to  pro- 
bate, in  which  the  plaintiff  is  made  sole  executrix  and 
sole  devisee,  and  letters  testamentary  issued  thereon 
to  her ;  it  describes  the  premises  affected  by  the 
sheriff's  deed,  and  avers  that  the  testator  died  seized 
in  the  ownership  thereof.      The  prayer  of  the  com- 
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plaint  is,  that  the  Gilbert  judgment  be  canceled  of 
record,  and  that  the  real  estate  sold  be  declared  to 
have  passed  to  the  plaintiff  under  the  will,  free  from 
that  judgment,  and  that  the  enforcement  of  the  surro- 
gate's decree  be  enjoined.  It  is  said  that  the  state- 
ment in  the  complaint,  that  the  plaintiff  is  by  the  wUl 
named  sole  devisee  (though  the  word  in  the  complaint 
is  made)^  is  incidental.  But  it  is  no  more  so  than  the 
statement,  that  she  is  made  the  sole  executrix. 

It  is  said  that  the  will  is  not  set  out  in  the  com- 
plaint, and  that  it  does  not  appear  that  the  testator 
devised  the  lands.  But  the  defendants  put  in  evidence 
the  will,  before  making  the  motion  to  dismiss,  and 
thus  supplied  those  omissions  of  the  complaint.  The 
will,  when  read,  showed  that  the  testator  devised  to 
his  wife  Charlotte,  aU  the  rest,  residue  and  i-emainder 
of  his  estate,  real  and  personal,  after  the  payment  of 
his  debts,  and  appointed  her  sole  executrix  thereof. 
The  proof  thus  made,  without  objection  to  the  short- 
comings, if  any,  of  the  complaint,  was  sufficient  with 
the  other  in  the  case,  in  the  first  instance,  to  maintain 
her  action  as  devisee,  and  to  resist  the  motion  to  dis- 
miss the  complaint,  if  addressed  to  that  point. 

The  allegations  of  the  complaint  are  also  as  apt  for 
an  action  brought  by  the  plaintiff  as  executrix ;  but 
taken  in  connection  with  the  proof,  they  are  not  to  be 
read  as  confining  the  action  to  one  by  her,  in  her  rep- 
resentative character.  The  subsequent  averments  of 
the  complaint,  and  the  prayer  for  judgment,  are  appli- 
cable to  the  plaintiff  as  devisee,  or  as  executrix,  as 
may  be  pertinent.  That  she  could  not  join  her  own 
right  and  her  right  as  representative  may  not  be  raised 
here.  It  was  not  raised  by  demurrer,  nor  answer,  nor 
in  any  other  manner  in  the  trial  court. 

These  considerations  would  lead  to  the  conclusion, 
that  the  sale  by  the  sheriff  was  void,  as  being  without 
IX)wer  to  make  it ;  and  that  the  judgment  was  right  in 
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setting  it  and  the  sherifTs  deed  aside,  if  the  action 
was  alone  for  that  purpose,  and  by  the  plaintiff  as  de- 
visee only.  And  this  I  understand  to  have  been  sub- 
stantially conceded  in  the  opinion  of  Antdrews,  J.,  on 
the  former  argument. 

But  the  judgment  setting  aside  the  surrogate's  de 
cree  is  also  in  review.  The  two  matters  are  joined  in 
the  action.  The  equities  of  both  are  interwoven. 
There  can  be  no  just  disposition  of  them  in  this  action, 
as  will  be  seen  hereafter,  unless  that  disposition  deals 
with  both  as  substantially  one  matter. 

The  other  matters  involved  in  the  action  are  the 
decrees  of  the  surrogate's  court.  The  judgment  ap- 
pealed from,  canceled  and  discharged  them  for  the 
fraud  of  Carpenter  and  others  in  procuring  them.  A 
court  of  equity  may  set  aside  the  judgment  or  decree 
of  another  court,  when  it  has  been  obtained  by  the 
fraud  of  the  party  (Byers  v.  Surget,  19  Bim.  U.  S. 
303.  And  see  Borden  t.  Fitch,  15  Johns.  121-145).  The 
question  of  fraud,  which  is  oj)en  to  examination  in 
such  case,  is  as  to  something  which  intervened  in  the 
proceedings  by  which  the  judgment  was  obtained  (Sam- 
ple V.  Barnes,  14  Sow.  U.  8.  70),  and  it  must  have 
occurred  in  the  very  concoction  or  procmii^  of  the 
judgment,  and  not  have  been  known  to  the  opposite 
party  at  the  time,  and  for  not  knowing  which,  he  is  not 
chai^eable  with  neglect  or  inattention  (Patch  v.  Ward, 
L.  ^.,3  Chy.  App.  203).  The  fraud  must  consist 
ih  something  of  which  the'  complaining  party  could 
not  have  availed  himself  in  the  court  giving  the  judg- 
ment, or  of  which  he  was  prevented  from  availing  him- 
self there  by  fraud  (Mar.  Ins.  Co.  v.  Hodgson,  7  Cranchj 
333  ;  Lansing  v.  Eddy,  J.  C.  R.  49  ;  Duncan  v.  Lyon,  3 
J.  C.  a.  356),  which  rule  may  have  the  reasonable 
extension,  that  it  must  also  be  sometliing  of  which  he 
could  not  have  availed  himself,  to  have  restrained  the 
proceedings  in  the  court  in  which  the  judgment  or  de- 
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cree  was  obtained;  by  bringing  suit,  in  a  court  having 
power  to  temporarily  enjoin  them  and  to  so  grant  a  re- 
lief as  to  make  it  available  in  those  proceedings  (I^tn- 
sing  V.  Eddy,  supra). 

There  is  a  dictum  of  Lord  LouaHBORouoH,  in 
Mitchell  V.  Harris  (2  Ves.  Jr.  129),  which  expresses 
what  is  doubtless  the  law,  that  a  bill  in  equity  show- 
ing that  a  judgment  at  law  was  obtained  against  con- 
science by  concealment,  would  open  it  to  relief  in  a 
court  of  equity  (See  Medcalf  v.  Ives,  1  Atk.  63 ;  Lank- 
ton  V.  Scott,  Kirbj/j  368 ;  Williams  v.  Lee,  3  Atk.  224 ; 
Le  Guen  v.  Gouveneur,  1  Johns.  CaseSy  466),  with  this 
qualification  or  explanation,  however — ^where  the  &ct 
withheld  was  essential  to  the  determination  of  the  suit 
(Hull  V.  Blake,  13  Mass.  163). 

With  these  rules  before  us,  we  may  inquire  what  are 
the  facts  found,  upon  which  the  si)ecial  term  adjudged 
that  those  defcrees  were  procured  by  fraud.  They  are 
the  payment  of  the  claim  of  Wilson  against  Carpenter, 
before  the  assignment  by  the  former  to  OUbert,  the 
ignorance  of  the  plaintiff  of  that  payment  until  1864 
(in  October  or  November,  1864,  the  evidence  shows  it  to 
have  been);  the  ownership  in  1858,  by  Carpenter  of  the 
Gilbert  judgment;  the  ownership  by  the  testator  of 
judgments  against  Carpenter,  of  greater  amount ;  the 
agreement  to  cancel  all  claims  of  Carpenter  against  the 
testator,  on  the  assignment  by  the  latter  of  an  amount 
of  those  judgments  equal  to  that  of  those  claims.  The 
assignment,  in  pursuance  of  that  agreement,  and  the 
release  by  Carpenter;  the  subsequent  assignment  by 
Gilbert  to  George  Carpenter ;  that  by  George  Carpenter 
to  Curtis,  by  which  the  latter  held  as  the  trustee  for 
Jacob ;  that  by  Curtis  to  Markham ;  that  by  Markham 
to  Jacob  Carpenter,  by  which  the  latter  got  the  legal 
title  to  the  judgment;  the  concealment  of  the  last 
assignment  from  the  plaintiff  and  from  the  surrogate, 
and  the  claim  in  that  court,  that  Jacob  Carpenter  had 
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no  ^interest,  with  intent  to  deprive  the  plaintiff  of  the 
benefit  of  her  defense  and  offset ;  that  that  conrt  had 
no  jurisdiction  to  try  equitable  matters,  from  which  re- 
sulted the  refusal  to  consider  the  plaintiff's  claim  there; 
that  all  the  proceedings  in  the  surrogate' s  court  were 
on  behalf  of  Carpenter,  and  were  a  fraud  upon  his  set- 
tlement with  the  testator  and  a  fraud  upon  the  plain- 
tiff ;  and  that  there  was  no  amount  due  on  account  of 
the  Gilbert  judgment. 

Of  all  these  facts  the  plaintiff  was  informed  before 
the  termination  of  the  proceedings  in  the  surrogate's 
court,  save  of  the  ajssignment,  by  Markham  to  Jacob 
Carpenter,  of  the  legal  title  in  the  Gilbert  judgment, 
and  of  the  concealment  of  that  assignment  with  intent. 
If  she  could  not  avail  herself  of  them  in  that  court,  by 
reason  of  the  lack  of  jurisdiction  there  of  equitable 
matters,  it  was  her  duty  to  have  brought  her  action  in 
a  court  of  equitable  jurisdiction,  wherein  there  might 
have  been  an  adjudication  that  the  claim,  for  which  the 
Gilbert  judgment  was  founded,  and  the  judgment  it- 
self were  paid,  satisfied  and  released,  or  that  the  judg- 
ment owned  by  Stilwell,  be  set  off  against  the  Gilbert 
judgment.  It  is  not  for  the  plaintiff,  or  any  of  the 
courts  which  have  adjudicated  upon  these  matters,  to 
deny  that  such  would  have  been  the  result  of  such  an 
action.  Hence,  as  to  all  these  facts  known  to  her,  and 
any  legal  relief  from  them,  the  plaintiff  falls  within 
some  of  the  rules  above  stated,  which  prevent  her  from 
maintaining  an  action  to  enjoin  the  enforcement  of  the 
decrees.  There  is  left  only  the  fact  of  the  concealment 
with  evil  intent  by  Carpenter  on  the  hearings  before  the 
surrogate  of  his  legal  title  to  the  judgment,  and  that 

is  all. 

It  is  of  some  importance  to  know  just  what  the 

plaintiff  claimed  before  the  surrogate,  and  just  what 

wto  there  decided  by  that  court.    On  December  30, 

1865,  the  plaintiff  offered  in  evidence  the  records  of 
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certain  judgments  against  Carpenter,  without  any 
statement  of  the  purpose  for  which  the  offer  was  made. 
The  evidence  was  rejected.  The  plaintiff  then  (January 
12,  1865),  filed  an  answer  to  the  claim  of  Markham, 
who  had  some  time  before  that,  intervened  in  the  sxu"- 
rogate's  court,  as  the  owner  of  the  Gilbert  judgment, 
that  answer  alleging  that  that  judgment  was  the  prop- 
erty of  Carpenter,  when  Markham  purchased  the  same, 
and  that  then  and  for  some  time  previous  while  Car- 
I)enter  owned  it,  the  estate  owned  judgments  against 
Carpenter  to  an  amount  exceeding  it,  which  were  and 
are  a  legal  offset.  Upon  this  the  surrogate  decided 
that  he  must  be  governed  by  the  legal  title  to  the  judg- 
ment, and  refused  to  inquire  into  the  latent  equities 
Carpenter  might  have  in  the  judgment  or  to  make  an 
offset  against  them  if  they  existed.  The  executrix  then 
offered  to  show  that  Carpenter  was,  in  point  of  fact,  the 
owner  of  the  judgment  at  the  time  of  the  assignment  to 
Markham,  and  that  the  judgments  theretofore  offered 
in  evidence,  were  held  by  the  estate  of  Stilwell  against 
Carpenter,  at  the  time  he  was  the  owner.  The  counsel 
for  the  creditors  stated  that  he  made  no  objection  to 
proof  that  Carpenter  was  the  legal  owner,  but  did  ob- 
ject to  any  parol  proof  tending  to  show  that  Carpenter 
was  the  equitable  owner,  and  insisted  that  the  surro- 
gate must  be  governed  by  the  legal  title  to  the  judg- 
ment. So  that  it  appears  that  the  executrix  had  oppor- 
tunity to  have  proved  there,  that  Carpenter  was  the 
legal  owner  of  the  judgment.  It  is  to  be  observed  that 
there  was  no  offer  there,  to  show  that  Carpenter  had 
executed  to  Stilwell  a  full  release  of  all  demands  ;  nor 
a  claim  that  that  release  covered  the  Gilbert  judgment 
and  extinguished  it ;  though  that  release  was  just  as 
applicable  to  the  equitable  interest  of  Carpenter  in  that 
judgment,  as  to  his  legal  interest,  and  would  have  been 
as  prevalent  to  extinguish  it.  What  she  offered  to 
prove,  and  what  was  refused  to  her,  was  to  show  that 
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Carpenter  was  an  equitable  owner  of  the  judgment  and 
that  the  estate  of  the  plaintiff's  testator  owned  judg- 
ments against  him,  which  she  asked  to  have  there  set- 
off in  equity.  It  is  to  be  observed  too,  that  the  com- 
plaint in  this  action  does  not  specifically  allege  conceal- 
ment by  Carpenter  of  his  legal  title,  nor  distinctly  aver 
that,  as  fraud  in  procuring  the  decrees  of  the  surrogate, 
nor  does  the  prayer  of  the  complaint  specifically  and 
I)ointedly  ask  for  the  setting  aside  of  those  decrees,  on 
the  ground  of  fraud  in  procuring  them.  Doubtless  the 
prayer  for  alternative  relief  was  suflScient  to  enable  the 
court  to  grant  other  relief  than  that  specifically  asked. 
Nor  was  there  any  objection  at  special  term  to  the  ad- 
mission of  the  evidence  on  which  it  was  found  that 
Jacob  Carpenter  was  the  legal  owner  of  the  judgment 
in  December,  1864 ;  and  the  main  evidence  on  which  it 
was  found  more  directly  that  he  concealed  that  fact 
before  the  surrogate,  was  put  into  the  case  by  the  de- 
fendants. . 

So  that  the  claim  of  the  plaintiff  to  set  aside  the  de- 
crees of  the  surrogate  was  properly  submitted  to  the 
special  term  upon  all  the  facts  which  have  been  found 
by  it.  But  that  claim  rests  upon  the  alleged  fraud 
upon  the  surrogate's  court,  in  the  concealment  by  Car- 
penter of  his  legal  title  to  the  judgment.  The  plain- 
tiff and  her  advisers  knew  as  well  then,  as  since  then, 
of  the  release  of  all  claims.  But  she  did  not  offer  to 
prove  it ;  nor  did  she  make  claim  to  any  legal  conse- 
quence from  it.  The  position  which  she  was  prevented 
from  taking  in  the  surrogate's  court  by  the  alleged 
fraud,  was  this:  that  the  judgments  owned  by  the 
estate  should  be  set  off  by  the  surrogate,  against  the 
judgment  owned  legally  and  equitably  by  Carpenter. 

She  may  claim  that  the  further  position  would  have 
been  taken,  that  the  release  in  full  was  a  payment  and 
extinguishment  of  the  judgment.  It  is  here,  that  it  is 
so  significant  that  no  mention  of  this  release  appears 
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to  have  been  made  to  a  court  until  the  commencement 
of  this  action.  It  is  claimed  by  the  plaintiff  that  she 
sought  also  to  show  before  the  surrogate  that  the  judg- 
ment was  held  by  Gilbert,  and  Curtis,  and  Markham, 
in  trust  for  Carpenter,  and  in  fraud  of  the  testator. 
There  is  an  allegation  in  the  complaint  which  may  be 
so  construed.  And  an  omission  in  the  answer  of  Car- 
penter, and  in  that  of  Markham,  would  technically 
cover  that  allegation,  but  it  is  denied  by  Davis  in  his 
answer.  The  evidence  in  the  case  shows,  however,  just 
what  was  insisted  upon  by  the  present  plaintiff,  before 
the  surrogate.  It  does  not  appear  that  any  such  po- 
sition was  there  taken.  If  the  admissions  of  the 
pleadings  conflict  with  the  evidence,  the  latter  must 
prevail,  especially  where  the  admission  is  that  of  some 
of  the  defendants  and  not  of  all,  although  the  issue 
presented  by  the  denial  of  one  defendant  is  not  ma- 
terial as  to  him.  The  evidence  must  control,  where  it 
is  in  opposition  to  the  allegations  and  admissions  of 
the  pleadings. 

If  it  be  conceded,  that  in  a  court  having  a  laiger 
jurisdiction  than  the  court  of  a  surrogate,  the  alleged 
concealment  would  have  been  a  fraud  ;  it  is  yet  to  be 
asked  was  it  a  fraud  in  that  court  ?  If  the  only  use  to 
have  been  made  of  the  fact,  if  it  had  been  known,  was 
to  base  upon  it  a  demand  for  a  set-off  of  judgments, 
did  the  surrogate's  court  have  jurisdiction  to  make 
that  set-off  ;  and  if  it  did  not,  can  it  be  said  that  the 
concealment  of  the  fact  was  a  fraud  upon  the  court 
and  the  litigant  in  it  t  A  surrogate's  court  is  one  of 
limited  jurisdiction.  Though  there  seems  to  have  been 
at  one  time,  some  conflict  of  views  whether  it  could 
pass  upon  the  validity  of  a  claim  against  an  estate  of 
a  deceased  i>erson  ;  it  has  been  held  by  this  court,  that 
the  surrogate  may  not  try  and  determine  the  validity 
of  a  claim  which  has  been  rejected  by  an  executor 
(Tucker  v.  Tucker,  4:  Abb.  CL  App.  Dec.  428).  The  judg- 
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ment  in  that  case  id  put  npon  the  ground  that  a  surro- 
gate's court  may  not  entertain  a  litigation'  as  to  every 
or  any  demand  which  may  be  presented  on  an  applica- 
tion for  an  accounting.  The  reason  for  the  judgment, 
and  the  language  of  some  of  the  cases  cited  in  it  as 
authority,  are  against  the  i>ower  of  a  surrogate's  court 
to  entertain  a  question  of  set-off.  It  is  clear  that  it 
camiot  question  the  justice  or  validity  of  the  judg- 
ments of  other  tribunals  of  competent  jurisdiction 
over  the  matter  involved  in  them.  Nor,  if  it  cannot 
try  the  validity  of  a  demand  disputed  by  the  executor, 
can  it  by  -psnitj  of  reasoning,  try  the  question  of  the 
existence  of  a  judgment  of  another  court  or  the  asser- 
tion of  the  executors  of  a  set-off  against  it.  The  judg- 
ment is  prima  facie  a  valid  and  subsisting  claim 
against  the  estate,  and  for  the  surrogate's  court  to  en- 
tertain an  allegation  of  a  set-off  and  to  hear  and  deter- 
mine the  existence  of  it,  and  to  make  application  of  it, 
is  to  exercise  power  which  has  not  been  given  to  it.  The 
claim  to  a  set-off  of  one  judgment  against  another  is  a 
matter  of  equitable  cognizance,  and  is  treated  as  such 
in  all  courts  which  have  the  power  to  entertain  it.  A 
court  of  equity  may  not  refuse  to  entertain  a  com- 
plaint thereof.  But  a  court  of  law,  in  the  exercise  of 
its  equitable  power,  upon  motion,  may  or  may  not 
adjudge  a  set-off,  according  to  the  varying  circumstan- 
ces addressing  its  discretion.  A  surrogate's  court,  has 
not  such  power  in  equity  as  enables  it  to  step  aside  from 
its  duty  of  distributing  the  estates  of  deceased  i)er- 
sons  to  entertain  and  hear  and  determine  what  is  tant- 
amount to  an  action  in  the  equity  for  the  set-off  and 
application  of  different  judgments. 

It  is  a  rule,  too,  in  courts  of  law,  that  the  motion  to 
set  off  a  judgment  must  be  made  to  the  court  which 
gave  the  judgment  against  the  party  moving  for  the 
set-off  (Cooke  v.  Smith,  7  Hillj  186).  Hence  it  would 
follow,  that  had  Carpenter  avowedly  come* into  the 
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surrogate's  conrt  as  the  creditor  demanding  the  ac- 
counting, and  had  he  disclosed  the  &.ct  that  he  had  the 
legal  title  to  the  judgment,  yet  disputing  the  set*off  of 
the  judgment  of  the  testator,  the  surrogate  would  have 
had  no  jurisdiction  to  entertain  the  question,  and  the 
plaintiff  in  this  action  must  have  obtained  a  8usi)en- 
sion  of  the  proceedings  in  the  surrogate's  court,  to 
have  brought  her  action  in  equity  or  made  her  motion 
at  law,  in  which  the  conflicting  equities  of  the  parties 
could  have  been  adjusted.  It  may  not  be  needed  that 
we  say  what  would  have  been  the  effect  of  the  produc- 
tion in  evidence,  of  the  release  by  Carpenter.  It  was 
not  offered  nor  mentioned.  Nor  can  we  assume  that  it 
would  have  been,  had  the  fact  of  Carpenter's  legal 
title  been  made  known.  It  was  not  set  up  as  showing 
a  payment  and  extinction  of  the  judgment,  until  after 
the  bringing  of  this  action,  and  is  not  brought  to  notice 
in  the  complaint  as  having  that  effect. 

The  litigation  before  the  surrogate  and  on  the  ap- 
peals from  his  decree,  so  far  as  that  litigation  went, 
upon  questions  other  than  as  to  the  details  of  that  de- 
cree, was,  on  the  theory  of  the  plaintiff,  that  that  tri- 
bulial  had  the  power  to  set  off  the  judgment  of  Stil- 
well against  that  of  Carpenter.  But  concede,  that  if 
the  fact  had  been  disclosed  in  that  court,  that  Carpen- 
ter was  the  legal  owner  of  the  judgment,  the  plaintiff, 
upon  such  disclosure,  would  have  made  proof  of  the 
release,  and  would  have  claimed  that  thereby  the  judg- 
ment, when  it  came  into  the  hands  of  Carpenter  as  a 
legal  owner,  was  extinguished ;  was  that  fact  vitally 
essential  to  such  a  claim,  and  for  a  determination  of  it 
favorably  to  the  executrix  (HuU  v.  Blake,  supra)1 
Would  the  release  have  had  any  greater  effect  by  reason 
of  Carpenter  being  the  legal  owner,  than  it  would  have 
had  if  he  had  been  but  the  equitable  owner,  or  than  it 
did  whQn  he  was  but  the  equitable  owner  ?  Did  not 
the  release  have  its  full  effect  upon  the  judgment,  be- 
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fore  it  was  assigned  by  Curtis  to  Markham,  before  it 
was  assigned  by  George  Carpenter  to  Curtis,  before  it 
was  assigned  by  Gilbert  to  George  Carpenter?  Did 
Markham' s  assignment  to  Jacob  Carpenter,  of  the  ap- 
parent legal  title,  give  any  greater  force  to  the  judg- 
ment in  his  hands,  than  his  previous  equitable  owner- 
ship had  given  to  it  ?  The  release  had  its  full  effect 
upon  the  judgment  as  soon  as  Gilbert  was  paid  his  in- 
debtedness, and  thereby  Carpenter  again  became  the 
owner  of  the  claim,  then  merged  in  the  judgment,  free 
from  any  Uen.  Then,  according  to  the  theory  of  this 
action,  as  Jacob  Carpenter  in  reality  owned  the  whole 
of  the  judgment,  and  no  one  having  it  in  seeming 
ownership,  had  any  right  to  withhold  from  him  the 
legal  title  to  it — then,  by  the  release  it  was  extin- 
guished, to  the  extent  of  his  capacity  to  extinguish  it. 
As  he  owned  it  all,  he  had  capacity  to  extinguish  it  all. 
He  did  extinguish  it  all.  That  effect  of  that  release 
was  not  increased,  nor  any  other  effect  of  like  nature 
added  by  the  acquisition  by  Carpenter  afterwards  of 
the  nominal,  as  well  as  the  real  ownership.  Even  if  it 
be  held  that  Markham  gave  to  Carpenter  a  valuable 
consideration,  for  the  assignment  from  Curtis — Mark- 
ham did  not  thereby  get  any  right  which  would  prevail 
against  the  rights  of  the  plaintiff,  by  reason  of  her 
ownership  of  judgment  against  Carpenter  and  by 
reason  of  the  release  (4  Stllj  559,  supra) ;  and  hence 
Markham  gave  no  new  or  further  right  to  Carpenter, 
when  the  assignment  of  the  legal  title  was  made,  so 
that  the  disclosure  of  the  fact  that  Jacob  Carpenter 
held  the  legal  title  by  assignment,  was  not  essential  to 
a  determination  of  all  the  questions  raised  in  the  sur- 
rogate's court. 

Had  the  plaintiff  proven  the  release,  its  effect  would 
have  been  no  different  upon  the  judgment  owned  by 
Carpenter,  as  legal  owner,  than  it  would  have  been  if 
he  had  been  only  the  equitable  owner.  And  this  would 
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have  been  so,  had  there  been  jorisdiction  in  the  surro- 
gate's court  to  have  passed  upon  the  effect  of  the  release 
upon  the  judgment.      Whether  there  was  or  was  not 
that  jurisdiction  there,  it  is  not  needed  that  we  now 
declare.    And  so  it  would  have  been  in  any  other  court, 
in  which  the  plaintiff  might  have  been  advised  to  seek 
relief.    She  did  not  prove,  nor  mention  the  release  be- 
fore the  surrogate.    This  omission  was  hers,  not  the 
defendant's.    Not  did  she  seek  to  have  the  effect  of  it 
adjudicated  upon,  in  any  other  court,  and  a  restraint 
laid  meanwhile  upon  the  proceedings  in  the  surrogate's 
court.    This  was  not  an  omission  caused  by  an  ignor- 
ance of  fact.    It  was  a  neglect  to  avail  of  l^gal  rights 
which  were  just  as  perfect  upon  the  facts  then  known 
to  her,  as  upon  those  facts,  if  reinforced  by  the  disclo- 
sure of  the  fact  which  was  concealed.    I  say  nothing 
as  to  the  effect  of  the  decree  of  the  surrogate,  under 
such  circumstances.    That  is  fully  and  forcibly  dis- 
cussed by  my  learned  brother  Akdeews,  J.,  in  the 
opinion  delivered  on  the  former  argument. 

I  think  that  the  error  which  was  made,  was  this ; 
not  that  upon  the  facts  as  found  it  was  not  against 
conscience  for  Carpenter  in  the  name  of  Curtis  first, 
and  of  Markham  afterwards,  to  institute  and  push  pro- 
ceedings in  the  surrogate's  court  for  the  payment  of 
the  extinguished  judgment;  for  upon  the  facts  as 
found,  a  court  of  equity  would  have  declared  that  the 
judgment  was  paid,  and  by  the  settlement  and  release 
extinguished,  and  would  have  enjoined  perpetually 
the  party  from  proceeding  to  collect  it ;  but  that  there 
was  an  omission  to  perceive  and  to  hold,  that  with  all 
the  facts  known  to  the  executrix,  which  were  essential 
to  defeat  the  purpose  of  Carpenter,  and  unavailed  of 
by  her,  there  was  not  that  fraud  committed  by.  him 
upon  the  surrogate's  court  and  upon  the  executrix, 
which  will  authorize  a  court  of  equity  to  set  aside  a 
solemn  adjudication  of  a  competent  court,  made  in  an 
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action  in  whicli  the  party  now  complaining  has  had 
her  day  and  been  fully  heard.  The  evil  has  come  upon 
the  plaintiff  in  this  action,  not  from  ignorance  of  a  con- 
cealed &ct,  but  from  an  omission  to  avail  herself  of 
those  which  she  knew  ;  and  which  were  all  that  were 
essential  to  seek  and  obtain  the  appropriate  relief,  in  a 
court  comx)etent  to  grant  it.  That  knowledge  and  that 
omission  bring  the  plaintiff  in  this  action  within  the 
rules  above  cited  or  laid  down,  and  preclude  her  from 
a  judgment  affecting  the  decree  of  the  (Surrogate's  court. 

We  cannot  agree  with  the  conclusion  of  law  of  the 
special  term,  that  the  decree  of  the  surrogate's  court 
was  procured  by  fraud,  and  the  judgment  appealed 
from,  so  far  as  it  is  based  upon  that  conclusion,  must 
be  reversed. 

The  case  then  stands  in  this  peculiar  position,  that 
the  plaintiff,  as  executrix,  has  accounted  for  the  assets 
of  the  estate,  and  has  been  allowed  in  her  favor  the 
amount  which  the  lands  brought,  upon  the  sheriff's 
sale.  By  that  decree,  all  the  parties  to  it  are  bound, 
and  it  is  now  a  final  and  conclusive  adjudication  be- 
tween them.  But  if  the  sheriff's  sale  and  deed  are  set 
aside,  then  the  consideration  for  them,  the  amount  bid, 
which  has  been  allowed  to  the  executrix,  is  lost  to  the 
creditor  in  the  surrogate's  court ;  the  plaintiff,  as 
devisee,  has  the  land  restored  to  her,  discharged  from 
the  judgment,  and  the  plaintiff,  as  executrix,  keeps  the 
benefit  of  the  sum  bid.  This  is  not  a  just  and  equita- 
ble disposition  of  the  litigation  between  the  parties. 
It  seems  more  prox)er  that  the  whole  judgment  should, 
be  reversed,  and  that  the  issues  made  by  the  pleadings 
and  those  which  arose  upon  the  trial,  apart  from  the 
allegations  of  the  pleadings,  be  once  more  tried  in  a 
court  of  original  equity  jurisdiction. 

All  the  judges  concurred ;  Rapallo  and  Aia)BEW8y. 
JJ.,  in  result. 

Vol.  n.— 18 
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MOODY   tj.   PELL. 

N.  T.  Sfupreme  Courts  First  Department;  Oenerd 

Term,  May,  1875. 

£nDEKCB.  — ^Pabtibs. 

The  question  of  the  weight  to  be  given  to  conflicting  testimony  of 
parties  to  an  action  cannot  be  disposed  of  by  the  court,  but  should 
be  submitted  to  the  jury.* 

Api)eal  by  defendant  from  a  judgment. 

This  action  was  bronght  by  Horace  J.  Moody  and 
Jacob  R.  Telfair,  against  Robert  L.  Pell,  on  a  promis- 
sory note,  dated  January  20,  1859,  made  and  indorsed 
by  the  defendant,  by  which  he  promised  to  pay  to  his 
own  order  the  sum  of  $10,000,  in  ninety  days  from  its 
date.  The  defendant's  evidence,  given  by  himself  as  a 
witness,  directly  tended  to  show  that  the  note  was  made 
for  the  purpose  of  raising  money  by  way  of  a  loan,  and 
delivered  to  a  person  named  Cameron,  to  be  negotiated 
for  that  object.  Precisely  what  he  afterwards  did  with 
it  was  not  made  to  appear  by  the  evidence,  but  the  de- 
fendant testified  that  he  never  received  anything  upon 
it.  By  some  means  it  passed  into  the  hands  of  a  man 
named  Trask,  who  negotiated  it  to  the  plaintiffs.  How 
he  acquired  it  was  not  shown. 

One  of  plaintiff's  witnesses  testified  that  prior  to  the 
purchase  of  the  note  by  plaintiffs,  he  called  with  Mr. 
Telfair,  and  at  his  request,  upon  Mr.  Pelf;  that  Mr. 
Telfair  took  the  note  out  of  his  pocket,  and  said,  "  Mr. 
Pell,  I  have  an  opportunity  of  buying  a  note  of  youw, 
and  it  is  a  pretty  large  amount,  and  before  taking  it,  I 
would  like  to  know  whether  it  is  genuine ;"  that  Mr. 

♦  See  note  to  Stilwell  «.  Carpenter,  p.  $39  of  this  volume,  and 
cases  cited. 
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Pell  said,  "  That  is  my  signature  ;  it  is  a  business  note, 
and  will  be  paid  at  maturity." 

The  testimony  of  the  defendant  as  to  the  same  inter- 
view was  as  follows  :  "Two  gentlemen  called  one  morn- 
ing and  asked  me  whether  that  note  was  drawn  by  my- 
self, and  I  said  *  yes '  ;  whether  I  was  an  indorser  of  it, 
and  I  said  *  yes '  ;  the  two  gentleman  when  they  called 
were  placed  apart ;  I  did  not  know  either  of  them,  but 
heard  their  names.  Telfair  was  one,  the  other  I  did 
not  hear ;  he  called  me  aside  some  distance  away,  as  far 
aa  the  last  gentleman  in  the  jury-box,  and  showed  me  a 
note  and  asked  me  whether  I  had  drawn  it ;  whether  I 
was  the  indorser,  and  whether  it  was  a  good  note ;  I 
said  ^  yes,  it  is  a  good  note,  I  indorsed  it,  and  if  I  get 
the  full  amount  of  that  note,  it  will  be  paid  at  matu- 
rity, otherwise  not.'  " 

On  the  cross-examination  he  said,  "I  told  Mr. -Tel- 
fair that  it  would  be  met  at  maturity,  if  I  received  funds 
for  it  then  and  there.  " 

After  the  evidence  was  closed,  the  defendant  asked 
the  court  to  submit  the  following  questions  to  the  jury : 
1.  Whether  or  not  the  plaintiffs  were  bona  fide  holders 
of  the  note  for  value  ?  2.  Whether,  at  the  time  the  note 
was  passed  to  plaintiffs,  any  contract  was  made  by 
which  any  other  valuable  security  was  to  be  surrendered 
in  place  of  the  note  ?  And  to  submit  the  whole  case  to 
the  jury. 

These  requests  the  court  refused,  and  thereupon  di- 
rected a  verdict  for  the  plaintiff  for  $13,238.02. 

From  the  judgment  entered  thereon,  defendant  ap- 
pealed. 

Other  facts  sufficiently  appear  in  the  opinion. 

Ira  D.  Warren  {Lamed  <fe  Warren^  attorneys),  for 
appellant. — ^I.  After  defendant  had  proved  that  Came- 
ron had  obtained  the  note  under  a  fraudulent  purchase 
and  had  parted  with  it  wrongfully,  the  onus  was  on 
the  plaintiffs  to  show  that  they  were  horuiflde  holders 
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for  valtce  (First  JSTational  Bank  of  Cortland  t).  Green, 
43  iV:  r.  299). 

II.  Plaintiffs  were  bound  to  show  that  they  were 
not  only  purchasers  without  notice  but  also  for  a  valu- 
able consideration  actually  jmd.  A  precedent  debt  is 
not  a  sufficient  consideration  (Weaver  v.  Barden,  49 
iT.  T.  293,  and  cases  cited ;  Taft  v.  Chapman,  50  Id. 
448). 

James  C.  Carter  {Benry  WhittaJcer^  attorney), 
for  respondent. 

Daniels,  J. — [After stating  the  facts.] — ^But  the  case 
was  tried  upon  the  theory  that  the  plaintiffs  were  re- 
quired to  show  that  they  received  it  in  good  faith  and 
for  value,  before  a  recovery  in  their  favor  could  be  had. 
From  that  circumstance,  as  well  as  the  entire  absence  of 
evidence  that  Cameron  received  anything  whatever  for 
the  note,  it  could  be  reasonably  presumed  that  the 
transfer  of  it  to  the  plaintiffs  was  its  first  negotiation 
through  which  title  to  it  was  probably  acquired.  The 
answer  contained  an  allegation  impeaching  their  right 
to  it  as  holders  for  value ;  but  as  it  turned  out  under  the 
evidence,  the  precise  mode  through  which  they  received 
it  was  misapprehended.  Whether  this  was  anything 
more  than  a  variance  it  is  not  necessary  to  consider ;  be- 
cause no  objection  was  raised  at  the  trial  to  its  suffi- 
ciency to  prevent  the  defense  attempted  to  be  sustained 
by  the  evidence.  The  case  was  tried  upon  the  idea 
that  the  pleadings  were  in  no  respect  fatally  defective, 
and  the  points  presented  should  be  now  disi)Osed  of  in 
the  order  of  their  effect,  for  if  objection  had  been  taken 
that  the  answer  did  not  include  the  defense  relied  upon 
under  the  evidence,  it  might  have  been  obviated  by  an 
application  for  an  amendment,  which  would  have  cor- 
rected its  defects.  The  evidence  given  by  one  of  the 
plaintiffs,  who  was  examined  as  a  witness  on  their  be- 
half, tended  to  show  that  they  received  the  note  in 
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good  faith  and  for  a  valuable  consideratioii.  Accord- 
ing to  his  statement,  Trask  owed  them  near  $15,000,  for 
which  they  held  as  security  $11,000  in  notes  made  by 
R.  &  E.  W.  Sears,  of  Boston.  That  they  took  the  note  in 
suit  of  him  under  an  agreement  that  they  would  loan 
him  $2,500  for  thirty  days,  and  on  the  payment  of  that 
deliver  him  $10,000  of  the  Sears  notes.  That  the  money 
was  advanced  by  them  upon  the  note  and  repaid  at  the 
end  of  the  thirty  days,  when  they  delivered  him  the 
stipulated  amount  of  the  Sears  notes.  Personal  effort 
had  previously  been  made  to  procure  payment  from 
Sears,  without  success,  but  the  witness  stated  that  he 
considered  the  notes  worth  something.  It  did  not  ap- 
jpesT  that  the  makers  were  insolvent  or  that  the  notes 
were  for  this  reason  worthless.  This  evidence  was 
therefore  sufficient  to  warrant  the  conclusion  that  the 
pMntifls  acquired  the  note  in  good  faith  and  for  value, 
if  they  had  no  notice  that  the  title  of  the  person  from 
whom  they  received  it  was  defective  (Stevens  v.  Com 
Exchange  Bank,  8  JEPuriy  147 ;  Brown  v.  Leavitt, 
31  JV.  T.  113 ;  Pratt  v.  Coman,  37  Id.  440).  But 
as  it  was  given  by  one  of  the  parties  to  the  action 
its  effect  was  so  far  open  to  argument,  on  account  of 
his  interest,  as  to  render  the  inquiry  whether  it  was 
truthful,  one  of  fact  for  the  consideration  and  decision 
of  the  jury  (Elwood  "O.  Western  Union  Telegraph  Co., 
46  ]!f.  T.  649  ;  Roberts  v.  Gee,  16  Barb.  449).  To  some 
extent  it  was  not  entirely  in  harmony  with  the  evidence 
of  the  same  person  given  on  a  preceding  partial  trial  of 
the  action.  The  defendant  also  stated  that  he  informed 
Mm,  when  he  was  applied  to  for  information  as  to  the 
validity  of  the  note,  which  was  before  the  plaintiffs  re- 
ceived it,  that  it  would  only  be  paid  at  maturity  if  he 
got  the  full  amount  of  it.  Whether,  under  this  state  of 
evidence,  it  was  received  by  the  plaintiffs  in  good  faith, 
-without  notice,  was  very  clearly  a  matter  for  the  jury 
to  decide.    It  could  not  be  disposed  of  by  the  court. 
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without  the  actual  or  coustructiye  assent  of  the  defend- 
ant.   And  that  was  in  no  way  given  during  the  trial 

On  the  other  hand,  when  the  evidence  was  through 
he  requested  the  court  to  submit  the  inquiry  to  the 
jury,  whether  at  the  time  the  note  was  passed  to  the 
plaintiff,  any  contract  was  made  by  which  any  other 
valuable  security  was  to  be  surrendered  in  place  of  the 
note,  and  whether,  upon  the  testimony,  the  plaintifb 
received  it  as  collateral  security  in  the  place  and  in- 
stead of  the  Sears  notes,  and  whether,  on  the  whole  evi- 
dence, the  plaintiffs  were  bona  fide  holders  for  value. 
The  court  denied  each  request,  and  the  defendant  ex- 
cepted, and  a  verdict  was  directed  for  the  plaintiff,  to 
which  he  also  excepted.  Whether  the  propositions 
mentioned  in  the  first  and  second  of  these  requests 
were  maintained  by  the  evidence,  depended  entirely 
on  that  which  was  given  by  one  of  the  plaintiffs.  It 
he  was  reliable  as  a  witness  then  they  did  receive  the 
note  in  place  of  an  equal  amount  of  the  Sears  notes 
given  for  it,  and  the  jury  could  find  that  it  was  passed 
tQ  them  under  a  contract  for  the  surrender  of  other  se- 
curity in  its  place,  which  might  be  considered  valua- 
ble, even  though  that  was  left  in  some  doubt  by  the 
evidence.  And  if  he  was  not  regarded  as  credible, 
then  the  propositions  were  unsupported  in  the  case. 
Which  were  true,  was  for  the  jury  to  determine,  and  the 
questions  should  have  been  submitted  to  them. 

The  defendant  testified  that  he  made,  indorsed,  and 
delivered  the  note  to  Cameron  for  a  specific  purpose, 
and  it  seemed  to  have  been  diverted  from  it,  when  it 
was  passed  into  the  hands  of  Trask.  11  the  jury  be- 
lieved that,  then  the  plaintiffs  could  not  recover  upon 
it,  without  first  proving  that  they  received  it  in  good 
faith  and  for  value.  The  burden  was  on  them,  to  sat- 
isfy the  jury  that  such  was  the  &Lct  (Farmers'  National 
Bank  v.  Noxon,  45  if.  T.  762  ;  Pitch  t).  Jones,  32  JEng. 
Law  <fe  Equity^  134). 
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They  gave  evidence  from  which  it  might  well  be  in- 
ferred, but  it  was  not  so  controlling  as  to  render  the 
adoption  of  that  conclusion  a  positive  duty. 

The  case  should  have  been  submitted  to  them,  and 
the  exceptions  to  the  refusal  to  give  it  that  direction 
were  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Present,  Davis,  P.  J.,  and  Donohue,  J. 


ROEDIGER  T.  SIMMONS. 
N.  Y.  Common  Pleas ;  Special  Termj  March^  1877. 

Attobbsy  ahd  Cubnt. — Sbt-off. 

Where  plaintiff  suffers  judgment-  in  fayor  of  one  defendant,  and 
recovers  against  another,  the  latter,  on  obtaining  an  assignment  of 
the  former  judgment  before  receiving  notice  of  the  attomej^s  li^n 
lor  costa,  may  have  the  judgments  set-off  on  motion. 

Without  a  transfer  of  some  interest  in  the  claim  to  the  attorney,  and 
notice  given  by  him  of  his  interest,  the  plaintiff  may  settle  the  suit, 
notwithstanding  it  may  prejudice  the  prospect  of  his  attorney's 
obtaining  costs  of  a  future  trial,  and  a  judgment  for  costs  in  favor 
of  his  client.* 

80,  also,  other  persons  may  acquire  legal  rights  of  set-off,  as  against 
the  demand  in  suit,  without  regard  to  such  future  lien  of  the 
attorney. 

Motion  by  certain  of  the  defendants  to  set-off  two 
judgments  against  each  other. 

This  action  was  brought  by  Adam  Roediger  against 
Zachariah  £.  Simmons,  William  L.  Simmons,  Chester 

*  Compare  Coughlin  v,  N.  Y.  Central  R.  R.  Co.,  8  Hun,  186; 
Richardson  «.  Brooklyn  City,  &c.  R.  R.  Co.,  7  Id.  69.  See,  also, 
StillweU  «.  Carpenter,  p.  238  of  this  volume. 
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Simmons,  Josiah  Howard  Adams,  Jacob  Baasch,  John 
Simmons,  and  Charles  H.  Murray,  nnder  the  provisions 
of  the  statute,  being  part  1,  chapter  20,  title  8,  article  4, 
§  32  of  the  Revised  Statutes,  entitled  '^  of  BaflUng  and 
Ix)tteries,"  to  recover  double  the  amount  psAi  by  him 
for  lottery  tickets  alleged  to  have  been  purchased  at 
various  times  by  him  from  the  defendants. 

Upon  the  trial  the  complaint  was  dismissed  as  to 
Jacob  Bausch,  Charles  H.  Murray  and  John  Simmons, 
and  a  verdict  rendered-  on  February  21,  1876,  against 
the  other  defendants  and  in  favor  of  the  plaintiff  for 
$201.96. 

The  defendants  Bausch,  Murray,  and  John  Simmons, 
in  March  and  May,  1876,  executed  and  delivered  to  the 
other  defendants  assignments  of  the  costs  and  disburse- 
ments  which  were  to  be  taxed  and  allowed  in  the  judg- 
ment for  dismissal  of  the  complaint  against  them. 

In  May,  1876,  in  proceedings  supplementary  to  ex- 
ecution issued  upon  a  judgment  in  favor  of  one  Ban- 
kowskie  against  Roediger,  a  receiver  was  appointed, 
w}io  immediately  notified  the  defendants  (against 
whom  the  verdict  was  rendered  in  this  action  Roedi- 
ger V.  Simmons  and  others),  of  his  api>ointment  as  re- 
ceiver of  Roediger' s  estate,  and  forbade  the  payment 
of  money  upon  this  judgment  to  any  i)er8on  other 
than  himself. 

Judgment  on  the  verdict  was  entered  on  February 
13, 1877,  in  favor  of  Roediger  and  against  Zachariah  K 
Simmons,  William  L.  Simmons,  Chester  Simmons,  and 
Josiah  H.  Adams,  for  $679.89,  and  on  the  same  day  judg- 
ment was  entered  in  favor  of  Jacob  Bausch,  Charles  H. 
Murray,  and  John  Simmons,  against  Roediger  for 
$223.23. 

Upon  affidavits  setting  forth  these  facts,  the  defend- 
ants, Zachariah  E.,  William  L.,  and  Chester  Simmons, 
and  Josiah  H.  Adams,  moved  for  leave  to  set-off  the 
jud^ent  in  favor  of  Bausch  and  others,  and  assigned 
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to  them,  against  the  judgment  in  Roediger's  &iyor,  and 
for  leave  to  pay  the  balance  of  the  amount  due  upon 
the  same  to  the  clerk  of  the  court,  and  upon  so  doing, 
the  judgment  to  be  satisfied. 

The  plaintiff's  attorney  claimed  in  opposition  a  Uen 
xipon  the  whole  judgment. 

The  motion  was  opposed  on  behalf  of  the  attorney 
of  record,  who  claimed  as  well  the  taxable  costs  as  the 
damages  recovered  in  the  action,  stating  that  the  dis- 
bursements were  taxed  in  the  action  for  witnesses'  fees, 
&G.,  at  $186 ;  of  which  he  claimed  he  expended  $22.36. 
He  also  claimed  to  retain  all  that  might  be  collected  on 
the  judgment  for  his  services  in  the  action,  which  he 
testified  were  reasonably  worth  over  $2,000. 

The  motion  was  also  opposed  by  a  receiver  of  the 
plaintiff,  who  was  appointed  in  supplementary  proceed- 
ings against  him,  May  15,  1876,  on  a  judgment  previ- 
ously recovered  against  him  by  Robert  Bankowskie, 
for  ^07.26,  still  due  with  costs  and  receiver's  fees. 

George  Owen,  for  the  motion.  ' 

» 

ChUrUs  E.  SovZe,  opposed. — ^I.  The  defendants' 
claim  to  set-off  in  this  action  arises  from  two  considera- 
tions: 1.  The  equity  arising  from  the  fact  that  the 
costs  were  earned  in  the  same  litigation.  2.  The  plain- 
tiff is  insolvent. 

II.  Though  an  attorney's  lien  for  costs  may  be  up- 
held as  against  an  iTtdependerUYoAgfxieTit  against  his  cli- 
ent, it  must  yield  to  the  equity  arising  in  the  same  liti- 
gation (Dunkin  v.  Vandenbergh,  1  Paige,  622 ;  Porter 
7).  Lane,  8  Johns.  277 ;  Ross  v.  Dole,  13  Id.  307). 

in.  The  cases  in  which  an  attorney's  lien  has  been 
held  to  prevent  a  set-off  wiU  be  found  to  be  those  in 
which  the  attorneys  had  some  additional  right  by  pri- 
ority of  lien  or  contract  or  superior  equity  apart  from 
mere  lien  (Nash  v.  Hamilton,  3  Ahh.  Pr.  35  ;  Purchase 
T.  Bellows,  14  Ahh.  Pr.  357 ;  Ely  v.  Cooke,  28  N.  Y. 
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865 ;  Roberts  v.  Carter,  38  Id.  107 ;  Zogbanm  v.  Par- 
ker, 55  Id.  120  ;  Perry  v.  Chester,  53  Id.  240). 

Even  if  Boediger  a^^reed  that  Mr.  Clinton  should 
have  a  lien  to  the  extent  of  the  amount  recovered  and 
costs  for  his  compensation,  he  could  not  do  that  so  as 
to  affect  the  defendant's  equity  arising  in  the  same  ac- 
tion. He  became  merely  an  equitable  assignee,  bound 
to  meet  other  equities  (Marshall  v.  Meech,  51  N.  7. 
140 ;  Bunkin  v.  Yandenbergh,  1  Paige,  622 ;  Quimby 
V.  Sloan,  2  JB.  B:  8.  607).  Besides,  by  taking  assign- 
ment he  became  liable  to. pay  costs^  and  where  he  is  an 
equitable  assignee  of  the  whole  recovery,  it  is  equira- 
lent  to  actual  assignment  {In  re  Dowling  v.  Bucking, 
52  i\r.  T.  658  ;  Genet  v.  Davenport,  58  Id.  607). 

RoBrN^soN,  J.  [After  stating  the  facts.] — ^The attorney 
in  the  action  has  not  been  superseded  in  his  authority 
to  enforce  and  collect  the  judgment,  and,  when 
collected,  he  would  have  a  Hen  upon  the  amount  due 
him  from  his  client  for  professional  services  rendered 
him.  But  such  equitable  lien  is  sui)erseded  by  the 
statute  of  set-offs  (Nicoll  v.  NicoU,  16  Wend.  446,  in 
court  of  errors),  and  ig  no  bar  to  the  right  of  set-off  of 
one  judgment  against  another. 

Some  cases  suggest  a  distinctioi^  between  one 
presented  by  an  action  directly  brought  to  effect  such 
set-off,  and  a  mere  motion  for  that  purpose,  but  I  can 
perceive  no  ground  for  any  contrariety  of  decisions. 
'^Equitas  sequitur  legem.^^ 

Whatever  lien  in  favor  of  the  attorney  might  attach 
to  the  judgment  when  recovered,  it  was  subordinate  to 
the  right  of  set-off  which  the  defendants  had  previously 
acquired  as  against  his  client.  He  who  is  '^ prior  t» 
tempore,  potior  est  injure,^'*  without  transfer  of  some 
interest  in  the  claim  to  the  attorney,  and  notice  given 
by  him  of  his  interest,  the  plaintiff  may  settle  the  suit, 
notwithstanding  it  ma^^^  prejudice  the  possibility  or 
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probability  that  his  attorney  might  obtain  costs  of  a 
future  trial  and  a  judgment  for  costs  in  favor  of  his 
client  (Shank  v.  Shoemaker,  18  N.  T.  490 ;  Wade  v. 
Orton,  12  Abb.  iT.  >».  444 ;  Pulver  v.  Harris,  52  N,  T. 
73).  So  also  other  parties  may  acquire  legal  rights  of 
set-off,  as  against  the  demand  in  suit,  without  regard 
to  such  future  lien  of  the  attorney. 

In  the  present  case,  before  any  such  lien  accrued, 
these  defendants  had  acquired  the  right  of  their 
co-defendants  to  the  costs,  ensuing  from  a  dismissal  of 
the  complaint  as  against  then\. 

For  these  reasons  I  am  of  opinion  the  set-off  sought 
for  should  be  allowed,  and  the  motion  is  granted 
without  costs. 


VAN  COTT  V.  VAN  BRUNT. 

N.  T.  Supreme  Courts  Second  Department;  Special 

Terrriy  Brooklyn^  March^  1877. 

CoBPORATioK. —  Credit     Mobilibb. —  Coivtbact. —  Liabilitt     of 

DiBECTORB  FOR  TRANSACTIONS  IN  THEIR  OWN  INTER- 
EST.— Liabilitt  of  Stockholders. 

Although  it  may  be  conceded  to  be  lawful,  under  the  general  rail- 
road law,  for  the  company  to  issue  stock  and  receive  in  payment 
therefor,  in  cash,  money^s  worth,  in  material  and  labor,  subserving 
the  lawful  objects  of  the  corporation,  yet  if  stock,  in  whatever  way 
issued,  is  not  actually  paid  for,  its  holder  is  individually  Uable, 
through  a  receiver,  to  the  creditors  of  the  corporation,  for  the  debts 
and  liabilities  of  the  company,  to  an  amount  equal  to  the  amount 
unpaid. 

The  acceptance  and  holding  of  the  certificate  of  stock  subjects  the 
holder  to  the  liabilities  of  a  stockholder.* 

The  capital  stock  is  a  trust  fund  for  the  the  payment  of  the  corpo. 

*  Compare  De  Witt  «.  Hastings,  40  dupenor  Ot,  (J,  A  8.)  468; 
Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  T.  610. 
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rate  debts ;  and  the  directors  will  not  be  permitted  to  waste  it,  by 
receiving,  for  stock  issued  without  subscription,  payment  in  the 
form  of  property,  or  services,  at  more  than  a  sum  which  a  faithful 
trustee,  in  the  honest  exercise  of  his  judgment,  might  deem  the 
just  value  thereof. 

Directors  of  a  railroad  corporation  issued  stock  to  one  or  more  of 
their  number  under  an  arrangement  by  which  it  was  to  be  received 
in  payment  for  building  the  road,  under  a  contract  nominally  made 
with  a  third  person.  BM,  that  upon  evidence  that  the  construction 
was  worth  far  less  than  the  nominal  value  of  the  stock,  &c.,  the 
directors  profiting  by  the  transaction  were  chargeable  with  the 
nominal  amount  of  the  stock  held  by  them,  and  were  to  be  credited 
only  with  sums  actually  pajd,  and  the  value  of  the  property 
actually  received  by  the  corporation.* 

A  receiver  of  the  corporation  represents  both  it  and  its  creditors,  and 
can  maintain  an  action  to  recover  from  the  directors  in  such  case. 

The  statute  of  limitations,  though  it  may  have  barred  creditors  from 
sueing  the  corporation,  does  not,  after  the  corporation  has  suffered 
judgment  without  pleading  the  statute,  bar  the  receiver  from  forth- 
with recovering  against  the  directors. 

The  judgment  against  the  corporation  in  the  action  in  which  the 
receiver  was  appointed,  is  evidence  of  the  corporate  indebtedness 
in  the  receiver's  action  against  the  directors. 

Such  an  action  may  be  maintained  against  the  stockholden  and 
directors,  wrongdoers,  without  joining  the  other  stockholden. 

Trial  by  the  court. 

David  C.  Van  Cott,  receiver  of  the  Hudson  Avenue 
Railroad  Co.,  brought  this  action  against  James  A. 
Van  Brunt  and  Henry  L.  Slaght,  as  directors  and 
holders  of  unpaid  stock  of  the  insolvent  company. 
The  grounds  of  relief  which  plaintiff  claimed  were 
established  upon  the  trial  were  as  follows : 
'     The  company   was   organized    in    1867  under  the 

*  For  other  recent  cases  see  Erie  Rw.  Co.  e.  Yanderbilt,  5  Rwi,  123; 
Greaves  v.  Gouge,  16  Abb,  Pr.  iV.  8,  877;  Gray  v.  N.  Y.  &  Virginia 
Steamship  Co.,  8  ffun,  883;  Johnson  «.  UnderhilV  52  N,  T,  203;  East 
N.  T.  &  Jamai6a  R.  R.  Co.  v.  Elmore,  6  Eun,  214;  Hoyle  «.  Platts- 
burgh,  &c.  R.  R.  Co.,  54  K  T.  814;  rev'g  51  Barb.  45;  Blake  v. 
Buffalo,  &c.  R.  R  Co.,  56  JV.  T.  485;  Graham  v.  Hoy,  88  Stiq^er.  CL 
(/.  <ftiS.)506. 
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general  railroad  act,  the  capital  stock  being  fixed  by 
the  articles  of  association  at  $200,000,  in  shares  of  $100 
each.  The  defendants  were  subscribers  to  the  articles 
of  association,  each  being  a  subscriber  for  two  of  the 
original  forty-two  shares,  upon  which  ten  per  cent., 
amounting  to  $420,  was  paid  in  cash. 

The  defendant  Van  Brunt  was  one  of  the  directors 
and  president  of  the  con)X)any  during  its  whole 
corporate  existence,  and  the  defendant  Slaght  was  a 
director  from  January,  1868. 

Shortly  after  the  organization  of  the  company,  a 
contract  was  made  and  executed  by  the  president  and 
secretary,  in  pursuance  of  a  resolution  of  the  board  of 
directors,  with  one  Cowperthwaite,  to  build  and  equip 
about  a  mile  of  the  proposed  road  for  $60,000  in  stock 
and  $76,000  in  bonds  of  the  company,  and  at  the  same 
time,  or  shortly  afterwards,  Cowperthwaite  assigned  the 
contract  to  the  defendant,  James  A.  Van  Brunt.  It 
appeared  that  Cowperthwaite  had  not  the  means,  and 
did  not  exx)ect  to  build  the  road,  but  took  the  contract 
with  the  view  of  assigning  it  to  Van  Brunt.  Van  Brunt 
then  associated  with  himself  the  defendant  Slaght  and 
several  other  persons,  and  they  formed  an  association 
which  was  to  furnish  the  funds  necessary  to  i)erf orm 
the  contract  and  divide  amongst  themselves  the  $126,000 
in  stock  and  bonds  which  was  the  consideration  to  be 
paid  by  the  company,  as  provided  for  in  the  contract 
with  Cowperthwaite. 

The  stock  and  bonds  were  accordingly  issued,  and 
Van  Brunt  and  his  associates  constructed  about  a  mile 
of  road  at  an  expense,  according  to  the  evidence,  prob- 
ably not  exceeding  $20,000. 

The  rest  of  the  proposed  road  was  not  constructed, 
and  the  company  discontinued  its  business  after  about 
a  year. 

It  appeared  by  the  books  of  the  company  that  over 
$100,000  of  stock  of  the  company  and  $86,000  of  bonds 


286  ABBOTT'S    NEW   CASES. 

Van  Cott  «.  Van  Brunt. 

of  the  comx)any  were  issued,  and  that  no  payments 
therefor  were  made  to  the  company  in  cash,  except 
twenty-five  per  cent,  on  the  first  forty-two  shares  of 
stock. 

Certificates  of  stock  to  a  larger  amount  were  issued 
to  each  of  the  defendants  under  the  Cowperthwaite 
contract  and  otherwise,  which  still  stand  in  their  names. 

No  subscription  book  for  stock  of  the  company  was 
ever  opened. 

The  plaintiff  was  api)ointed  a  receiver  under  a  decree 
of  sequestration  of  the  company,  and  brought  this 
action  for  the  benefit  of  the  creditors  of  the  company 
to  comi)el  the  defendants,  as  hold^s  of  unpaid  stock, 
to  pay  up  the  amount  unpaid  upon  it,  and  to  hold  them 
liable  as  directors  for  misappropriating  and  wasting  the 
stock  and  bonds  and  property  of  the  company. 

The  pleadings  were  as  follows : 

The  complaint,  after  luting  in  the  usual  form  the 
incorporation  of  the  Hudson  Avenue  R.  R.  Co.,  with 
power  to  construct  the  track  in  question,  and  the  ap- 
pointment of  plaintiff  as  a  receiver,  and  the  judgment 
dissolving  the  corporation  and  sequestrating  its  stock 
and  property,  proceeded  as  follows : 

"That  by  the  articles  of  association  the  capital 
stock  of  said  corporation  was  fixed  at  $200,000  ;  that  is 
to  say,  2000  shares  of  $100  each. 

"  That  at  the  time  when  the  said  articles  of  associa- 
tion were  filed,  only  42  shares  were  subscribed  for,  and 
as  it  appears  by  the  affidavits  annexed  thereto  ten  per. 
cent  were  paid  thereon,  amounting  to  $420. 

"  That  it  is  claimed  by  defendants  and  appears  by 
the  books  that  the  balance  upon  said  42  shares  was  sub- 
sequently called  for  and  paid ;  but  whether  such  is 
truly  the  case  plaintiff  is  otherwise  uninformed,  but 
charges  upon  information  and  belief  and  so  far  as  he 
can  judge  from  the  books  of  the  corporation,  that  none 
of  the  prescribed  capital  of  $200,000  was  ever  paid  in 
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beyond  the  aforesaid  $420,  or  possibly  the  aforesaid 
$4,200. 

"  That  dtirifig  the  whole  existence  of  the  corpora- 
tion, from  1867  np  to  1874  or  1875,  the  defendant  Van 
Brunt  was  president  and  a  director  and  principal  man- 
ager of  said  corporation,  and  the  said  Slaght  director 
dnring  the  year  1868. 

"  That  the  management  of  the  corporation  from  the 
commencement  has  been  fraudulent  and  illegal  towards 
the  corporation  itself  and  its  creditors. 

"  That  shortly  after  the  organization  of  the  corpora- 
tion, 1,000  shares  of  the  company's  stock  were  issued 
to  said  Yan  Brunt  to  ipSLy  claims  against  the  company 
prior  to  its  organization,  meaning,  as  plaintiff  alleges  on 
information  and  belief,  to  pay  the  piersons  named  as 
corporators  in  the  original  act,  of  whom  the  said  Tan 
Brunt  was  one,  or  other  illegal  claims. 

"  Plaintiff  shows  further,  upon  information  and  be- 
lief that  the  road  waa  built  under  an  illegal  aud  fraud- 
ulent arrangement,  by  which  stock  and  bonds  of  the 
company  to  a  large  amount  ($339,000  or  thereabouts) 
were  issued  to  the  contractor  or  to  the  said  Van  Brunt, 
as  and  for  the  contract  price  for  making  the  road, 
whilst  there  was  an  agreement  between  the  said  con- 
tractor and  the  said  Van  Brunt  and  others  by  which  it 
was  to  be  built  for  a  much  smaller  price,  they  to  fur- 
nish the  money  and  the  contractor  to  transfer  to  them 
his  right  to  the  said  bonds  and  stocks  issued  for  a 
much  larger  sum  than  the  real  contract  price. 

"  And  plaintiff  shows  that  as  nearly  as  can  be  ascer- 
tained from  the  books  of  the  company  about  700  shares 
of  the  capital  stock  of  the  company  have  been  issued 
without  any  actual  bona  fide -psbyment  thereon  or  there- 
for, and  that  bonds  of  the  company  to  the  amount  of 
$95,000  or  thereabouts  have  been  also  issued,  many  of 
them  at  fifty  cents  on  a  dollar  or  less,  and  a  considera- 
ble amount,  as  plaintiff  alleges  on  information  and  be- 
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lief,  upon  the  fraudulent  and  illegal  contract  above 
mentioned. 

^'  Plaintiff  further  shows  and  charges  upon  informa- 
tion and  belief,  that  the  said  Van  Brunt  is  and  has  been 
from  the  year  1867  to  the  time  of  the  dissolution  of  the 
company,  a  stockholder  of  the  company,  holding  stock 
of  said  company  to  a  large  amount,  as  nearly  as  he  can 
ascertain,  387  shares,  amounting  at  par  value  to 
$38,700,  the  whole  of  which  is  unpaid. 

^'  That  the  said  Slaght  also  holds  and  has  held  since 
May  31,  1867,  139  shares,  and  since  August  12,  1868, 
137  shares  more,  being  altogether  276  shares,  amount- 
ing at  the  par  value,  as  provided  by  the  articles  of  asso- 
ciation, to  $27,600,  and  plaintiff  charges  upon  informa- 
tion and  belief,  that  the  said  Slaght  never  actually  and 
bona  fide  paid  up  any  part  of  the  amount  of  said  stock. 

^^And  plaintiff  alleges  that  there  are  creditors  of 
the  said  company  to  a  large  amount  ($100,000  or  there- 
abouts as  he  is  informed  and  believes),  and  that  so  &r 
as,  he  can  ascertain  there  are  little  available  assets,  and 
that  the  payment  of  the  amount  unpaid  upon  the  capital 
stock  of  the  company  will  be  necessary  in  order  to  pay 
the  creditors  of  the  company. 

"Plaintiff  shows  that  there  may  be  other  solvent 
stockholders  who  have  not  paid  up  the  amount  of  the 
stock  held  by  them,  but  he  is  not  informed  sufficiently 
in  relation  thereof  to  make  them  parties  to  this  action. 

"  Plaintiff  further  shows  that  during  the  years  1867 
and  1868,  and  thence  up  to  the  time  of  the  disolution  of 
the  company,  the  said  Van  Brunt  was  a  director  as  well 
as  president  of  said  company,  and  that  the  defendant 
Slaght  was  a  director  during  the  year  1868,  from  abont 
January  1,  1868,  to  January  1,  1869,  and  that  dur- 
ing the  time  the  said  Van  Brunt  and  Slaght  severally 
were  such  directors  debts  were  incurred  and  owing  by 
the  said  corporation  without  any  dissent  by  them  or 
either  of  them  as  such  directors,  to  an  amoxmt  far  ex- 


ABBOTTS    NEW   CASES.  289 

Van  Cott  V.  Van  Brant. 

ceeding  three  times  the  amonnt  of  capital  stock  of 
said  company  actually  i)aid  in.  That  plaintiff  is  una- 
ble to  state  with  certainty  the  amount  of  paid-up  cap- 
ital or  of  the  debts  incurred,  but  believes  that  the 
amount  of  debts  incurred  and  owing  whilst  the  said 
defendants  were  directors  as  aforesaid  exceeded  three 
times  the  amount  of  paid-up  capital  by  more  than 
$80,000. 

"  Wterefore  the  plaintiff  prays  that  an  account  may 
be  taken  under  the  order  and  direction  of  the  court  of 
the  assets  of  said  corporation  and  of  the  debts  and  lia- 
bilities thereof,  and  of  the  stock  held  by  the  defendants 
iesi)ectiyely  and  the  amounts  unpaid  thereon,  and  also 
of  the  amount  of  the  paid-up  capital  of  the  company 
and  of  the  debts  incurred  and  owing  by  the  company 
during  the  time  that  the  said  Van  Brunt  and  the  said 
Slaght  were  directors  as  aforesaid. 

'^  And  that  the  defendants  as  stockholders  may  be 
adjudged  and  decreed  and  compelled  to  pay  up  the 
amount  unpaid  upon  the  stock  of  said  corporation 
held  by  them,  or  so  much  as  may  be  necessary  to  pay 
the  debts  of  said  com{>any  for  which  said  stockholders, 
are  liable. 

^'  And  that  the  said  Van  Brunt  and  Slaght,  as  di* 
rectors,  may  be  adjudged  and  compelled  to  pay  what- 
ever may  be  ascertained  to  have  been  the  excess  of 
debts  of  the  corporation  incurred  whilst  they  were  di- 
rectors without  their  dissent  expressed  according  to 
law  and  above  three  times  the  amount  of  capital  stock 
actually  paid  up. 

^'  Aud  that  plaintiff  have  judgment  therefor  and  for 
the  costs  of  this  action  and  for  such  further  or  other 
relief  as  may  be  just." 

The  answer  of  Van  Brunt,  for  a  first  defense,  put  in 
issue  the  judgment  of  dissolution  and  receivership,  and 
averred  that  if  such  was  had  it  was  irregular  and  void  ; 

Vol.  n.— 19 
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averred  that  bonds  of  the  company  were  isdned  to  the 
amount  of  $86,800 ;  that  the  corporate  debts  were 
less  than  $86,000,  of  which  $86,000  was  secnred  by 
mortgage ;  that  the  assets  were  large ;  and  admitted 
the  other  allegations  except  the  amount  of  stock 
alleged  to  beheld  by  him. 

For  a  second  defense,  he  alleged  that  Slaght  and 
fourteen  other  persons  named  were  co-directors  with 
him,  stating  their  residences. 

For  a  third  defense,  that  certain  x)ersons  named 
were  stockholders,  stating  the  residences  of  all  except 
those  alleged  to  be  dead. 

For  a/ourth  defense,  that  the  corporate  indebted- 
ness alleged  in  the  complaint  was  incurred  in  or  about 
1867,  and  did  not  accrue  within  six  years  before  the 
commencement  of  this  action. 

The  answer  of  Slaght  put  in  issue  the  incorporation, 
the  legislative  authority  to  extend  the  road,  the 
appointment  of  plaintiS  as  receiver,  the  judgment  of 
dissolution  and  sequestration,  the  amount  of  capital 
stock,  the  alleged  issue  of  stock  to  pay  illegal  claims, 
the  building  of  the  road  under  an  illegal  contract,  the 
amount  due  to  creditors,  the  incurring  of  debts  at  any 
meeting  when  he  was  present  without  his  dissent,  and 
that  the  debts  exceeded  paid-up  capital.  It  also 
alleged  that  the  company  was  never  legally  incorpo- 
rated, that  the  ten  per  cent,  was  never  i>aid,  and  no 
true  certificate  of  jyayment  made,  and  that,  by  reason 
thereof,  the  stock  and  bonds  issued  were  void.  That 
defendant  i>aid  in  good  faith  several  thousand  dollars 
for  two  certificates  of  stock  which  he  only  recently 
discovered  to  be  thus  void.  That  the  stock  sold  by  him 
was  fully  paid  up.  That,  if  the  comjyany  was  duly 
incorporated,  defendant  was  a  creditor  for  over  $20,000. 
That  he  never  attended  but  one  meeting  of  the  boards 
and  thereafter  declined  to  act,  and  never  since  has  been 
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a  director.  That  snch  meeting  was  illegal,  and  no 
indebtedness  incurred  thereat. 

The  iinswer  also  pleaded  the  statute  of  limitations, 
and  alleged  that  the  receiver  had  no  power  to  sue,  and 
had  not  given  the  notice  required  by  2  jS.  S.  469, 
§§70-72.  •    « 

It  also  alleged  a  misjoinder  of  actions  and  defects  of 
parties  in  not  joining  others  named  who  were  stock- 
holders and  directors  respectively. 

The  effect  of  the  evidence  sufficiently  api)ears  in 
the  opinion. 

The  defendant  moved  for  a  nonsuit,  which  was 
denied,  and  the  court  found  for  plaintifl. 

JR.  J).  Benedict^  for  defendant — ^Insisted  that  no 
cause  of  action  was  shown,  because  there  was  no 
evidence  that  any  amount  was  unpaid  on  the  stock  of 
Slaght ;  that  there  was  misjoinder  of  parties ;  that 
defendant  was  entitled  to  a  jury  trial ;  thilt  the 
statutory  notice  was  an  essential  pre-requisite  to  an 
action  by  the  receiver ;  that  the  evidence  showed  that 
Slaght  had  no  connection  with  any  fraudulent  contract, 
but  took,  by  transfer,  full-paid  stock  ;  that  in  any  other 
view  the  stock  was  void,  and  not  the  foundation  of  any 
liability  ;  that  the  provision  of  the  Revised  Statutes  as 
to  the  liability  of  directors  when  debts  exceed  three 
times  the  capital  paid  in  does  not  apply  to  railroad 
corporations,  but  was  repealed ;  that  there  was  a  defect 
of  parties  in  not  bringing  in  any  other  stockholders. 

Ber^'amin  O.  HitcMngSj  for  plaintiff,  in  reply, — 
Cited,  on  defendants'  conunon  law  liability  as  stock- 
holders :  Angell  <ft  ATnes  on  Corporations j  §§  699,  600, 
et  seq. ;  Slee  v.  Bloom,  19  Johns.  46ft ;  20  Id.  669 ; 
Briggs  V.  Penniman,  8  Cow.  387 ;  Morgan  v.  N.  T.  & 
Albany  R.  R.,  10  Paige^  290 ;  Bogardus  t.  Rosendale, 
&c.,  Co.,  3  Seld.  147 ;  Wood  v.  Bummer,  3  Mason  C.  C. 
308 ;  Dayton  x.  Borst,  31  N.  T.  436.     On  statutory 
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liabiUty  :  L.  1854,  614,  c.  282,  §  10  ;  1  JS.  S.  part  1, 
c.  18,  tit.  3,  §  6 ;  2  H.  8.  part  3,  c.  8,  tit.  4,  §§  46-49. 
On  joining  in  one  suit  stockholders  and  directors: 
Brinkerhoflf  v.  Brown,  6  Johns.  Ch.  139 ;  Talhnadge  v. 
Fishkill  Iron  Co.,  4  Barb.  383.  On  taking  of  stock, 
using  and  voting  upon  it  being  equivalent  to  subscrip- 
tion therefor :  Upton  7).  Tribilcock,  1  OttOy  45.  On 
question  whether  the  stock  was  paid-up  stock :  Tall- 
madge  «.  Fishkill  Iron  Co.,  supra  ;  Boynton  «.  Hatch, 
47  N.  T.  225 ;  Schenck  v.  Andrews,  57  Id.  146.  On 
common  law  liability  as  directors :  Robinson  ^.  Smith, 
3  PaigCj  222  ;  Cunningham  v.  Pell,  5  Id.  607 ;  Braflf  t?. 
MaU,  36  N.  Y.  200-205.  On  statutory  liabiUty  as 
directors:  1  R.  8.  part  1,  c.  18,  tit.  4,  §  3 ;  2^.  8, 
part  3,  c.  18,  tit.  4,  art.  2,  §  33.  On  power  of  receiver 
to  maintain  suit :  L.  1852,  c.  71 ;  2/.  1860,  c.  403 ;  2 
R.  8.  part  3,  c.  8,  tit.  4,  §  67.  On  suing  one  or  more 
or  all  directors  for  misconduct  or  breach  of  duty: 
Cunningham  v.  Pell,  supra;  Mayne  v.  Griswold,  3 
8andf.  463 ;  Wilson  v.  Moore,  1  Mylne  &  Keerij  127- 
142.  On  the  objection  that  all  the  stockholders  who 
had  not  paid  up  should  be  made  parties :  Cooper  Equity 
Pleading^  39-40 ;  Wood  v.  Dummer,  supra^  and  cases 
cited ;  Code^  %  148 ;  Durand  v.  Hankerson,  39  N.  T. 
291 ;  Biscoe  v.  The  Undertakers  of  the  Land  Bank,  2 
Eq.  Cas.  Ahridgedj  166,  pi.  7,  cited  in  Good  v.  Blewitt, 
13  Ves.  400;  Aspinwall  v.  Torrance,  1  Lans.  381; 
Bartlett  v.  Drew,  67  N.  T.  587. 

GiLBEBT,  J.  I  am  inclined  to  think  that  the  liabil- 
ity of  directors  of  railroad  corporations  by  virtue  of 
part  1,  c.  18,  tit.  4,  §  3,  of  the  Revised  Statutes  (1  -ff. 
8.  602),  has  been  taken  away  by  section  16  of  chapter 
282  of  the  laws  of  1843  (3  Edm.  8tat.  645-6).*  But 
as  I  shall  put  the  decision  of  this  case  upon  other 
grounds,  I  shall  not  stop  to  discuss  that  question. 

*  Compare  Excelsior  Petrol.  Co.  «.  Lacey,  68  if.  F.  422. 
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There  is  no  doubt  respecting  the  liability  of  the  de- 
fendants to  pay  the  amount  ulipaid  upon  their  formal 
subscriptions  to  the  capital  stock.  While  it  is  not  so 
clear  that  a  similar  liability  rests  upon  them  in  respect 
to  the  stock  issued  pursuant  to  the  contract  with  Cow- 
perthwaite,  and  held  by  them,  yet  I  think  such  liabil- 
ity does  exist.  The  general  railroad  act  does  not  ex- 
pressly authorize,  nor  does  it  prohibit  the  receiving 
anything  in  payment  for  stock,  except  money.  I  sup- 
pose it  would  not  be  violation  of  that  act  to  issue  stock, 
and  receive,  in  payment  therefor,  money's  worth  in 
the  form  of  materials  and  labor  in  constructing  the 
railroad,  in  merchandise  or  other  chattels  for  its  equip- 
ment, or  in  any  other  form  which  would  subserve  the 
lawful  objects  of  the  corporation  {Ang.  &  Ames  Corp. 
10  Ed.  §517,  N.  B.),  But  in  whatever  way  the  stock  is 
acquired,  whether  upon  an  ordinary  subscription,  pay- 
able in  money,  or  upon  a  contract  with  the  corporation, 
whereby  payment  for  the  stock  was  to  be  made  in 
another  mode,  unless  the  stock  has  been  actually  paid 
for,  the  holder  of  it  is  individually  liable  to  the  creditors 
of  the  corporation  to  an  amount  equal  to  the  amount 
unpaid  on  the  stock  held  by  him,  for  all  the  debts  and 
liabilities  of  the  company,  until  the  whole  amount  of 
the  capital  stock,  so  held  by  him,  shall  have  been  paid 
to  the  comi)any  (Gen.  R.  R.  Act,  §  10,  as  amended  by 
§  16,  c.  28,  Laws  1854,  before  cited).  The  acceptance 
and  holding  of  a  certificate  of  the  stock  subjects  tiie 
holder  to  the  liabilities  of  a  stockholder. 

The  capital  stock  of  a  corporation  is  a  trust  fund  for 
the  pajrment  of  its  debts,  and  the  directors  of  the 
corporation,  who  are  the  trustees  of  the  fund,  will  not 
be  permitted  to  waste  it,  either  directly,  by  releasing 
subscribers  from  the  obligations  created  by  their  sub- 
scriptions, or  by  receiving  payment  for  stock  issued 
without  a  subscription  in  the  form  of  proi)erty  or  servi- 
ces, at  more  than  a  sum  which  a  faithful  trustee  in  the 
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honest  exercise  of  his  judgment  might  deem  the 
jnst  yaLne  thereof  {Story  Eq.  Jur.  §  1362 ;  Upton 
t.  Tiibilcock,  1  Otto^  46,  cases  below).  It  has  been  held 
in  this  State,  that  where  a  corporation  was  expressly 
authorized  by  statute,  to  issue  stock  in  i)ayment  for 
property  purchased,  if  the  purchase  of  the  property 
and  the  issue  of  the  stock  were  fraudulent,  and  an 
evasion  of  the  law  requiring  actual  payment  of  the 
capital  stock  in  money  or  its  equivalent  in  value,  the 
personal  liability  of  the  original  stockholders  remained 
(Boynton  v.  Hatch,  47  N.  T.  226;  Schenck  9.  An- 
drews, 67  Id.  133). 

A  fortiori  the  rule  must  be  applied  to  directors  of 
a  corporation  who,  without  any  express  authority,  make 
contracts  on  behalf  of  the  corporation  like  that  made 
with  Cowperthwalte,  and  then  immediately  take  all  the 
benefits  of  them  to  themselves  and  their  associates  by 
assignment.  By  means  of  the  contract  with  Cow][)er- 
thwaite,  the  defendants  and  their  associates  receiv^in 
stock  of  the  corporation  $76,000,  and  bonds  thereof 
amounting  to  $60,000;  and  the  corporation  received 
therefor  what  cost  those  persons  not  more  than  one- 
fourth  of  those  sums. 

There  is  no  principle  of  law  or  equity  on  which  such 
a  transaction  can  be  sanctioned.  The  defendants  must 
be  charged  with  the  nominal  amount  of  stock  held  by 
them,  and  credited  only  with  the  sums  paid  ui)on  their 
subscriptions,  and  the  value  of  the  property  so  actu- 
ally received  by  the  corporation  on  account  of  the 
stock  issued  pursuant  to  the  contract  with  Cowper- 
thwaite. 

The  receiver  represents  the  corporation  and  its  credi- 
tors, and  is,  I  think  entitled  to  maintain  this  action. 

The  statute  of  limitations  did  not  bar  the  debt,  but 
only  the  remedy  against  the  corporation.  As  the  cor- 
poration did  not  plead  the  statute,  but  allowed  judg- 
ment to  be  received  against  it,  such  judgment  is  con- 
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cltusive  evidence  that  the  original  debt  still  exists. 
Such  original  debt  was  sufficiently  proved  in  this  ac- 
tion, it  being  for  horses  sold  to  the  corporation. 

An  interlocutory  decree  will  be  entered*  in  accord- 
ance with  the  views  expressed,  and  a  clause  wiU  be  in- 
serted therein,  referring  it  to  John  Greenwood,  Esq.,  to 
take  and  state  the  account  between  the  parties,  and  to 
ascertain  and  report  the  debts  of  the  corporation, 
which  have  been  presented  to  the  receiver,  and  against 
which  the  statute  of  limitations  had  not  run  when  the 
action  waa  commenced.  AU  other  questions  are  re- 
served  undl  the  coming  in  and  confirmation  of  his  re- 
port. 


DUDEN  V.  WAITZPELDER 

JT.  T.  Supreme  Courts  First  Department;  ai  Circuity 

April,  1877. 

MonON  FOB  NbW  TBIAL.^PATlCBIiT. 

A  motion  for  new  trial  maybe  made  on  the  jadge^s  minutes,  although 
there  was  no  verdict,  but  the  complaint  was  dismissed,  t 

The  rule  that  taking  from  the  debtor  the  obligation  of  a  third  person 
in  payment,  in  ignorance  of  the  fact  that  he  was  at  the  time  insol- 
yent,  is  not  payment, — ^may  apply  even  where  the  debtor  gave  the 
creditor  at  the  same  time  with  it,  substantial  collateral  security  for 
its  payment.  If  the  collateral  security  proves  inadequate  the  credi- 
tor, after  applying  it,  may  recover  against  the  original  debtor  for 
so  much  as  remains  unpaid. 

•  *  For  the  practice  in  respect  to  interlocutory  judgments  under  the 
new  Code  of  Civil  Procedure,  see  sections  1222,  1280,  1281. 

t  The  rule  will  be  the  same  under  the  new  Code  of  Civil  Procedure. 
The  provisions  of  that  act  applicable  are  as  follows,  the  new  part 
being  in  italic. 

'*  §  909.  The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discre- 
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Motion  for  new  trial. 

William  t)aden  and  three  others  sued  Clara  Waitz- 
felder, alleging  that  she  made  her  bond,  to  them  as 
partners,  secured  by  a  mortgage  on  real  property. 
That  afterward,  being  in  arrear  with  interest,  she 
wished  to  transfer  the  mortgaged  premises  to  one  Sil- 
ber,  who  refused  to  take  them  unless  the  interest  was 
paid  and  the  amount  due  on  the  mortgage  thereby  re- 
duced ;  and  thereupon,  on  defendant' s  request,  and  her 
promise  to  pay  the  plaintiflPs  the  sum  of  $804.16,  and 
her  offer  to  them  of  the  note  of  one  M.  Waitzfelder, 
secured  by  a  pledge  of  certain  camel's  hair  shawls,  the 
plaintiffs  released  and  discharged  the  bond  and  mort- 
gage to  the  extent  of  that  sum.  Silber  thereui)on 
took  a  conveyance  of  the  premises  subject  to  the  mort- 
gage, but  under  a  representation  from  both  mortgagor 
and  mortgagee  that  such  interest  had  been  paid,  so 
that  thereby  plaintiffs  were  estopped  from  enforcing 
the  bond  and  mortgage  in  respect  to  that  interest ;  and 
Silber  subsequently  paid  the  residue.  Plaintiffs  fur- 
ther alleged  that  they  had  recovered  judgment  against 
M.  Waitzfelder  upon  his  note  and  issued  execution, 
and  the  sheriff  seized  the  shawls  which  had  been 
lodged  with  plaintiffs  as  security,  and  sold  them  for 
the  sum  of  $250,  leaving  over  $600  unpaid  upon  the 
judgment.  Plaintiffs  further  alleged  that  at  and  be- 
fore the  making  and  delivery  of  the  note  M.  Waitz- 
felder was  insolvent  and  the  note  worthless,  and  the 
release  of  the  defendant  Clara  Waitzfelder  from  her 

lion,  entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  and  grant  a  new  trial,  upon  exceptions;  or 
because  the  verdict  is  for  excessive  or  insufficient  damages;  or  atherwiae 
contrary  to  the  evidence,  or  ooritrary  to  law.  If  an  appeal  is  taken  from 
the  order,  made  upon  the  motion,  it  must  be  heard,  upon  a  case,  pre- 
pared and  settled  in  the  usual  manner.'' 

§  998  provides  that  it  is  not  necessary  to  make  a  case  for  the  pur- 
pose of  making  the  motion. 
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liability  for  the  interest  was  without  consideration  to 
the  amount  of  $600,  uncollected  on  the  judgment ;  that 
the  note  was  taken  in  ignorance  of  his  insolvency  •and 
under  mistake  of  fact. 

The  answer,  after  denying  various  allegations,  al- 
leged that  the  shawls  were  reasonably  worth  $1200, 
but  they  brought  less  than  their  value  through  plain- 
tiff s  connivance  with  the  sheriflp,  who  sold  them  at 
plaintiffs'  store,  contrary  to  the  custom ;  and  alleged 
plaintiffs'  negligence  in  not  inquiring  into  the  respon- 
sibility of  Waitzfelder,  before  taking  the  note. 

At  circuit  the  complaint  tvas  dismissed  without 
submitting  the  cause  to  the  jury,  and  plaintiffs  moved 
on  the  minutes  of  the  judge  for  a  new  trial. 

D.  M.  Porter,  for  plaintiffs,— Cited,  Roberts  t?. Fisher, 
43  jy.  T.  159,  and  Bruce  v.  Burr,  5  Daly,  510  ;  and  in- 
sisted that  it  was  obvious  that  plaintiff' s  relied  on  the 
note  as  well  as  on  the  shawls,  otherwise  the  shawls 
would  have  been  taken  without  the  note ;  and,  more- 
over, as  the  note  was  part  of  the  consideration,  its  prov- 
ing uncollectable  was  a  partial  failure  of  consideration. 

Lyman  Rmdslcop,  for  defendant. — I.  Section  264 
of  the  Code  does  not  authorize  the  granting  of  this  mo- 
tion. It  provides  that  "the  judge  who  tries  the  case 
may,  in  his  discretion,  entertain  a  motion  to  be  made 
nx)on  his  minutes  to  set  aside  a  verdict  and  grant  a  new 
trial  upon  exceptions  or  for  insufficient  evidence,  or  for 
excessive  damages."  This  only  empowers  him  to  set 
aside  a  verdict  and  grant  a  new  trial  thereupon,  and 
there  having  been  a  dismissal,  there  is  no  verdict  to  he 
set  aside,  from  which  a  new  trial  can  follow.  The  only 
words  that  can  give  any  color  of  right  to  the  granting 
of  a  new  trial  are  ''and  grant  a  new  trial  upon  excep- 
tions ; "  but  even  this  vrill  be  found  not  to  warrant  the 
granting  of  this  motion.  They  are  connected  by  the 
copulative  conjunction  "and"  with  the  words  "to  set 
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aside  averdicty"  and  are  intended  only  to  show  what 
disi>osition  should  be  made  of  the  case  after  the  ver- 
dictis  set  aside.  If  it  had  been  intended  to  give  a  dis- 
tinct i)ower  the  word  "or"  wonld  have  been  nsed 
instead  of  "  and."  The  words  " nix>n  exceptions"  do 
not  mean  upon  exceptions  taken  to  the  dismissal  of  the 
complaint,  but  such  as  are  taken  in  the  course  of  the 
trial  to  matters  that  must  hav^  led  to  an  erroneous  ver- 
dict. That  this  construction  is  proper  is  evident  from 
the  language  used  as  well  as  the  relation  and  connec- 
tion of  the  words  with  each  other.  A  new  trial  is  de- 
fined to  be  "the  judicial  examination  of  the  issues 
between  the  parties  whether  they  be  issues  of  law  or 
fact"  {Code^  %  252).  The  words  "new trial"  presup- 
pose that  there  was  a  previous  trial,  and  since  there 
was  no  "examination  of  the  issues  between  the  par- 
ties "  there  was  no  such  previous  trial. 

n.  Argument  by  both  sides  having  been  heard  on  a 
motion  for  dismissal,  the  order  of  the  court  is  resjvdi- 
catay  and  if  erroneous  can  only  be  reviewed  on  appeal. 
If  the  plaintiff  is  entitled  to  be  heard,  it  should  be 
upon  leave,  and  this  will  rarely  be  granted  where  there 
is  a  remedy  by  appeal  (Bolles  v.  Duff,  66  Barb.  667 ; 
McGfarry  v.  Board  of  Supervisors  N.  Y.,  1  Sweeny j  217). 

lU.  The  decision  of  the  court  is  an  order,  and  the 
making  of  that  presents  only  a  question  of  law.  The 
cases  in  which  new  trials  are  granted  for  surprise  are  few 
and  in  such,  where  they  are  allowed,  it  has  been  solely 
upon  proof  of  surprise  in  the  facts  and  not  in  the  law. 
This  application  is  unprecedented  in  this  State.  Nu- 
merous cases  are  collected  in  a  note  to  the  section  of 
Code  on  new  trials  where  new  trials  have  been  granted 
or  refused  upon  allegations  of  surprise ;  but  in  none 
was  a  new  trial  asked  for  on  any  other  ground  than 
that  of  surprise  in  regard  to  matter  of  fact  ( Waif  s 
Code,  216,  title). 

ly.  The  counsel  was  apprised  that  the  i)oint  upon 
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which  the  complaint  was  dismissed  would  be  raised,  by 
the  averment  in  the  fifth  paragraph  of  the  answer. 
And  if  he  failed  to  prei)are  himself  to  meet  it,  it  was 
neglect  from  which  he  should  not  secure  an  advantage 
upon  the  pretense  of  surprise. 

y.  If  this  allegation  of  surprise  is  available,  with 
due  deference  to  the  court,  it  is  urged  that  there  is  no 
efficacy  in  any  dismissal.  In  most  cases  the  plaintiff 
eiq)ects  a  recovery,  and  the  direction  of  a  nonsuit 
must,  it  seems  from  reason,  surprise  all  nonsuited 
parties,  and  yet  nonsuits  are  upheld  until  reversed  by 
an  appellate  court. 

YI.  But  even  if  the  court  entertains  this  motion  (and 
the  defendant  respectfully  excepts  to  its  right  to  do 
so)  the  nonsuit  was  properly  granted,  and  the  motion 
should  be  denied,  (a)  The  plaintiffs  did  not  show 
that  they  exercised  reasonable  diligence  in  ascertaining 
the  financial  condition  of  M.  Waitzfelder,  whose  note 
they  took.  (6)  It  was  shown  that  his  solvency  was  not 
material  to  the  making  of  the  transaction,  and  did  not 
form  an  element  that  induced  them  to  discharge  the 
defendant  and  to  accept  M.  Waitzfelder' s  liability ;  but 
that  they  relied  solely  upon  the  faith  of  the  security 
offered  and  accepted.  It  is  a  rule  in  equity  in  cases  of 
mistake,  that  if  by  reasonable  diligence  the  complain- 
ing party  could  have  obtained  knowledge  of  the  actual 
fact  and  did  not  exercise  such  diligence,  equity  will  not 
relieve  him  (1  St&ry  on  Equity ^  chap.  5,  §  146) ;  and  it 
is  likewise  a  rule,  that  the  fact  with  reference  to  which 
the  mistake  occurred  must  be  material  to  the  act  or 
contract  to  entitle  the  party  to  relief  {Id.  §  141) 

Babbett,  J. — ^In  such  a  case  as  this,  section  264  of 
the  Code  reasonably  construed  with  reference  to  its 
spirit  authorizes  the  granting  of  a  new  trial  upon  the 
minutes.  But  apart  from  that  provision  there  is  in- 
herent i)ower.    That  is  asserted  in  Algeo  in.  Duncan, 
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(89  iT.  r.  314),  and  again  in  McDonald  v.  Walter  (40 
Id.  651).  In  the  latter  case  it  was  held  that  the  court 
had  authority  to  set  aside  a  verdict  for  inadequacy 
of  damage.  This  although  the  section  specifies  ex- 
cessive damage  only. 

On  the  merits  Roberts  t?.  Fisher  (43  N.  T.  159) 
would  be  directly  in  point,  if  the  shawls  had  not  been 
taken  as  collateral  security  for  Waitzf elder's  note. 
Does  that  change  the  aspect  of  the  case  %  I  think  not. 
If  the  plaintiffs  had  relied  solely  upon  the  shawls  they 
would  have  been  received  directly.  It  was  the  note, 
however,  which  was  taken  in  payment^  and  it  by  no 
means  follows  that  such  note  was  not  relied  upon 
merely  because  the  plaintiffs  required  it  to  be  strength- 
ened by  collateral.  The  question  on  that  head  should 
have  been  submitted  to  the  jury  with  instructions,  in 
case  they  found  for  the  plaintiffs,  to  take  the  value  of 
the  shawls  into  consideration  in  their  estimate  of  the 
damages. 

The  motion  for  a  new  trial  must  be  granted  with 
costs  to  abide  the  event. 


DICKINSON  v.  EDWARDS. 

N.  T.  Supreme  Courts  First  Deipartrnent ;   Circuit, 

Murch,  1877. 

Motion  fob  New  Tbial. — Bills,  Notes  asd  Checks.— Law  or 

Place. — Usuky. 

Where  a  rule  of  law  which  has  been  laid  down  by  an  appellate  coart,  is 
relied  on  by  plaintiff,  bat  is  deemed  by  the  jadge  presiding  at  the 
trial  to  be  unsound  and  requiring  re-consideration,  a  coDvenient 
practice  is  to  instruct  the  jury  in  accordance  with  it,  so  as  to  dis- 
pose of  the  question  of  fact ;  and  then  grant  a  new  trial,  so  that  an 
appeal  may  raise  the  question  of  law  alone. 
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A  promissory  note,  though  made  and  dated  in  this  State,  and  payable 
here,  if  first  negotiated  in  another  State  is  to  be  regarded  as  a 
contract  subject  to  the  law  of  that  State ;  and,  if  valid  under  its 
usury  laws,  may  be  enforced  in  our  courts  without  regard  to  our 
usury  laws.* 

Especially  should  this  rule  be  applied  in  favor  of  a  plaintiff  who  is  a 
citizen  of  such  other  State  (Jewell «.  Wright,  80  N.  T.  259,  opposed). 

Motion  by  plaintiff,  upon  the  judge's  minutes,  for 
a  new  trial. 

The  action  was  brought  by  Edward  R.  Dickinson, 
against  William  Y.  Edwards,  upon  a  promissory  note 
for  the  sum  of  $300,  made  by  the  defendant,  payable  to 
the  order  of  Bailey  &  Gilbert,  dated  in  New  York  City, 
November  14,  1874,  and  payable  in  said  city.  The  de- 
fense was  that  the  note  was  a  pure  accommodation 
note  made  by  Edwards  and  loaned  to  Bailey  &  Oilbert, 
who  procured  it  to  be  discounted  by  the  plaintiff  at  a 
greater  rate  of  interest  than  seven  per  cent.,  and  that 
it  was  therefore  void  for  usury. 

The  reply  of  the  plaintiff  was  that  the  note  was  not 
a  pure  accommodation  note,  but  that  Bailey  &  Gilbert 
gave  their  note  for  the  same  amount  to  the  defendant 
in  exchange  therefor. 

It  was  conceded  that  the  note  was  negotiated  to  the 
plaintiff  by  Bailey  &  Gilbert,  the  payees  thereof,  in  the 
State  of  Massachusetts,  and  that  the  interest  received 
thereon  was  no  greater  than  that  allowed  by  the  laws  of 
that  State,  though  more  than  allowed  by  the  laws  of 
New  York. 

The  jury  were  charged  that  if  the  note  in  suit  was 
given  by  the  defendant  to  Bailey  &  Gilbert  in  exchange 
for  their  note  of  a  like  amount,  their  verdict  should  be 
in  favor  of  the  plaintiff  for  the  sum  due  thereon.    If, 

♦  To  the  same  effect  see  Bowen  v.  Bradley,  9  Abb,  Pr.  N.  8,  895, 
450,  where  the  dissenting  opinion  in  Jewell  v.  Wright  will  be  found. 
Compare  Towne  9.  Rice,  8  X.  dk  Bq.  470,  and  cases  cited. 
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on  the  other  hand,  they  shonld  find  that  the  note  was 
a  pore  and  simple  accommbdation  one,  made  by  the  de- 
fandant  for  the  benefit  of  Bailey  &  Gilbert,  and  loaned 
to  them,  that  their  verdict  shonld  be  for  the  defend- 
ant. 

The  jnry  having  f onnd  for  the  defendant,  the  plain- 
tifF  moved  for  a  new  trial,  becanse  the  charge,  as  he 
claimed,  was  erroneons  in  holding  that  an  accommoda- 
tion note  dated  in  New  York  and  payable  in  that  State 
and  negotiated  for  the  first  time  in  Massachusetts  at  a 
rate  of  interest  lawful  there,  could  be  declared  void  for 
usury,  because  the  rate  of  interest  thus  taken  was 
greater  than  that  allowed  by  the  State  of  New  York. 

3f.  P.  Stafford  and  TT.  B.  Beachj  for  plaintiff. 

jP.  p.  BeUampj  for  defendant. 

Westbbook,  J.  — ^An  exception  at  the  trial  makes 
the  x>oint  a  proper  one  to  be  considered. 

The  direction  given  in  the  charge  was  based  upon 
JeweU  V.  Wright  (30  iST.  T.  269),  which  holds :  "where 
a  promissory  note,  made  and  dated  in  this  State  and 
payable  at  a  bank  here,  is  negotiated  in  another  State, 
the  laws  of  New  York  are  to  control  as  to  the  defense 
of  usury."  As  the  case  enunciating  this  doctrine  was 
a  decision  by  our  highest  State  court,  even  though  the 
extent  of  the  decision  was  rendered  unnecessary  by 
the  statement  in  the  b^giningof  the  opinion  of  the 
learned  Judge  who  spoke  for  the  court,  that  confess- 
edly "the  note  on  which  the  suit  was  brought  was 
n^otiated  at  a  rate  of  interest  illegal  both  in  Con- 
necticut and  New  York,"  it  was  wise  to  follow  it  at 
circuit,  that  the  question  of  fact  which  the  case  in- 
volved might  be  disposed  of,  and  then  have  the  cause 
decided  upon  the  pure  legal  question  now  involved. 

As  the  case  will  undoubtfuUy  be  reviewed,  and  the 
question  of  tact  is  disposed  of,  I  see  no  reason  why 
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the  conclnsions  of  my  own  judgment  should  not  now 
be  followed ;  for,  if  wrong,  they  may  be  readily  cor- 
rected. No  elaborate  discussion  of  the  question  or 
cases  will  be  attempted,  but  my  reasons  for  granting 
a  new  trial  will  be  briefly  stated. 

The  same  learned  Judge  (Inobahah)  who  wrote  the 
opinion  in  Jewell  v.  Wright  also  wrote  that  in  Hil- 
dreth  v,  Shepard  (65  Barb.  265,  271),  in  which  the  doc- 
trine of  the  former  case  is  maintained.  To  its  correct- 
ness I  am  unable  to  subscribe. 

The  fundamental  error,  in  my  judgment,  ujKin 
which  those  two  cases  rest,  is  in  the  assumption  that  in 
a  case  like  the  present  the  note  or  contract  is  made 
here.  The  form  of  the  note  or  obligation  may  be  writ- 
ten here,  but  it  only  becomes  a  note  or  contract  upon 
its  delivery,  and  it  is  made  when  and  where  it  is  de- 
livered. A  and  B  may  have  an  agreement  drawn  be- 
tween them  in  this  State,  and  they  may  sign  their 
names  to  it  here,  but  it  does  not  yet  become  a  complete 
contract  until  delivered.  If,  then,  they  carry  away 
with  them  the  paper,  and  deliver  it  elsewhere,  the  place 
of  delivery  is  the  place  of  contract.  A  borrowed  ac- 
commodation note  handed  to  the  i>ayee,  by  him  to  be 
negotiated  when  and  where  he  pleases,  is,  in  the  hands 
of  the  i)ayee,  no  valid  agreement,  but  merely  an  unde- 
livered contract,  which,  handed  to  him  without  direc- 
tion as  to  the  place  where,  or  as  to  the  person  by 
whom,  it  is  to  be  discounted,  is  to  become  a  delivered 
or  valid  one,  whenever  and  wherever  the  payee  negoti- 
ates it.  When  the  note  is  negotiated  by  a  third  party, 
and  wherever  it  is  so  negotiated,  the  maker  for  the  fiist 
time  has  contracted  by  making  a  valid  promise  to  i)ay, 
and  not  before.  It  follows  from  this  reasoning  that  the 
agreement  or  promise  to  pay,  though  written  here,  was 
made  in  Massachusetts,  where  it  was  for  the  first  time 
negotiated  and  delivered  as  a  valid  instrument,  and  hav- 
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ing  been  made  in  Massachnsetts,  the  law  of  that  State 
governs  (Miller  v.  Tiffany,  1  Wall.  298-310). 

In  Tilden  v.  Blair  (21  Wall.  241),  the  draft,  though 
drawn  in  lUinois,  was  accepted  in  New  York  and  x)ay- 
able  here.  If  the  writing  of  acceptance  and  its  sub- 
scription was  the  making  of  the  contract,  it  was  made 
in  New  York.  The  court,  however,  held  that  the 
acceptors  having  sent  the  draft,  after  acceptance, 
back  to  niinois,  for  use  and  discount,  that  State,  and 
not  New  York,  was  the  spot  where  the  contract  was 
made,  and  its  law,  and  not  that  of  New  York,  must 
govern  the  rate  of  interest  and  the  legality  thereof.  It 
is  true  that  the  draft  was  returned  to  Illinois  for  ne- 
gotiation, and  from  that  fact  the  court  drew  the  con- 
clusion that  the  acceptors  intended  to  and  did  make 
a  contract  in  that  State,  but  the  result  must  have  been 
the  same,  if  it  had  been  merely  handed  to  the  party 
who  was  to  negotiate  it,  without  any  restriction  as  to 
place  of  discount.  So  handing  it  must  be  regarded  as 
a  general  power  to  go  anywhere  to  negotiate,  and  as  an 
intention  on  the  part  of  the  acceptors  to  make  at  the 
place  of  negotiation  a  valid  promise  to  pay  the  party 
advancing  the  money  thereon.  The  latter  is  precisely 
the  case  before  us.  The  payees  took  the  note  without 
restriction,  and  had  a  right  to  go  where  they  pleased 
for  discount,  and  the  maker  made  a  valid  promise  to 
pay,  for  the  first  time,  when  the  party,  empowered  so 
to  do,  delivered  and  negotiated  it 

As  the  plaintiff  in  this  case  is  a  citizen  of  Massachu- 
setts seeking  to  enforce  a  contract  made  in  that  State 
in  our  courts,  it  is  very  proper,  in  the  final  disposition 
of  the  cause  (article  3,  sec.  2  of  Const,  of  U.  S.)  that  the 
supreme  court  of  the  nation  should  be  followed,  rather 
than  the  highest  tribunal  of  our  own  State.  Especially 
should  this  reason  apply  when  the  decision  of  the  lat- 
ter court  has  so  often  been  doubted  upon  this  question 
(First  Nat.  Bank  of  N.  Y.  v.  Morris,  1  Huriy  680  ;  Bank 
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of  Gteorgia  v.  Lewin,  46  Barb.  340 ;  Bowen  v.  Bradley, 
9  Abb.  Pr.  N.  S.  396 ;  Providence  Co.  Savings  Bai^ 
V.  Frost,  13  Jfat.  BanJcr.  Reg.  366). 

For  the  reasons   stated  a  new  trial  should  be 
granted. 


THE  GROCERS'  BANK  «.  PENFXELD. 
iT.  T.  Court  of  Appeals  ;  May^  l&H. 

[Qwdifying  7  Jiiin,  379.] 
Bills,  Notes  Aim  Checks. — ^AccoiofODATiOK  Paper. — ^Boita  Fide 

HOLDEB. 

• 
The  bolder  of  an  accommodation  note,  without  restriction  as  to  the 
mode  of  using  it,  maj  transfer  it  cither  in  payment  or  as  collateral 
security  for  an  antecedent  debt,  and  the  maker  will  have  no  defense.  . 
A  pre-existing  debt  is  a  sufficient  consideration  for  the  transfer  of  ac- 
commodation paper,  and  no  new  consideration  need  be  shown. 
It  is  only  where  a  note  has  been  diverted  from  the  purpose  for  which 
it  was  entrusted  to  the  payee,  or  some  other  equity  exists  in  favor 
of  the  maker,  that  parting  with  value  must  be  shown  by  the  holder* 

Appeal  from  a  judgment. 

The  Grocers'  Bank  of  the  City  of  New  York  sued 
Thomas  D.  Penfield,  Benjamin  D.  Stone  and  Charles 
H.  Trnax,  on  two  notes  made  by  Penfield  &  Stone,. 
and  indorsed  by  Trnax. 

The  answer  of  Penfield  &  Stone  alleged  that  the* 
notes  were  given  by  them  to  Trnax  without  considera- 
tion, solely  for  his  accommodation,  and  on  his  promise 
to  pay  them  at  maturity ;  that  plaintiff  was  not  a  bona 
fide  holder  for  a  valuable  consideration,  but  received 
them  with  notice  of  the  foregoing  facts,  and  as  colla- 
teral to  secure  an  antecedent  debt,  and  without  paying 
any  consideration. 

Vol.  n.— 20 
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The  referee,  before  whom  the  issues  were  tried, 
found  that  the  notes  were  made  without  consideic^- 
tion  being  received  by  the  makers,  and  were  indorsed 
by  Truax  to  the  plaintiff  without  any  consideration 
being  paid  or  given  to  the  plaintiff  therefor,  and  that 
they  were  received  by  plaintiff  solely  as  collateral  se- 
curity for  a  precedent  debt,  and  that  no  agreement  to 
extend  the  time  of  payment  of  such  precedent  debt 
was  made.  There  was  no  finding  that  plaintiff  had 
notice  of  the  original  want  of  consideration ; — ^and  ac- 
cordingly he  awarded  judgment  in  favor  of  defendants. 

The  supreme  court  reversed  the  judgment;  and 
held  that  defendants  were/ liable,  it  seems,  ux)on  the 
grounds  stated  in  the  opinion  of  Daniels,  J.  (reported 
in  7  Hun^  279,  282),  that  an  agreement  for  extension 
was  implied  in  law  from  the  circumstances. 

The  opinion  of  Bbady,  J.,  adopted  in  the  opinion 
of  the  court  of  appeals  was  as  follows : 

Brady,  J. — ^The  defendant,  Truax,  was  a  depositor 
with  the  plaintiffs.  He  procured  from  them  the  dis- 
count of  a  note  made  by  Beon  Barnes  to  his  order; 
when  it  became  due,  he  paid  a  part  of  it  and  gave  two 
notes  of  Penfield  &  Stone,  the  other  defendants,  pay- 
able to  his  order,  for  the  balance. 

These  notes  were  made  for  his  accommodation,  but 
without  restriction  as  to  their  use.  It  seems  from  the 
testimony  that  they  were  obtained  for  the  purpose  to 
which  they  were  applied,  and  it  may  be  said  as  also 
warranted  by  the  testimony  that  the  plaintiffs  knew 
that  they  were  made  for  his  accommodation.  The 
plaintiffs,  when  the  notes  were  given,  refused  to  give 
up  the  prior  note  made  by  Barnes,  and  parted  there- 
fore with  no  new  consideration. 

The  defendants,  Penfield  &  Stone,  think  that  under 
these  circumstances  the  notes  cannot  be  enforced 
against  them,  and  the  referee  agrees  with  them.    They 
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are  mistaken.  The  notes  having  been  given  without 
restriction  as  to  their  use,  are  available  in  the  hands  of 
one  holding  them  only  as  a  collateral  security  (East 
River  Bank  v.  Butterworth,  45  Barb.  476 ;  Cole  v.  Saul- 
I)angh,  48  Barb.  104 ;  Edwards  on  Notes^  316).  It  is 
only  when  a  note  is  diverted  from  the  purpose  for 
which  it  was  made,  or  fraudulently  obtained  and  nego- 
tiated, that  such  a  defense  can  be  successfully  inter- 
I)Osed  (Coddington  v.  Bay,  20  Johns.  637 ;  Parrington 
7).  Frankfort  Bank,  24  Barb.  664 ;  Weaver  t.  Barden, 
49  N.  T.  286 ;  Carey  v.  White,  62  Id.  138 ;  Barnard 
tj.  Campbell,  68  Id.  Tl ;  Edwards  on  Notes ^  316. 

In  such  cases,  unless  the  holder  parts  from  some- 
thing of  value,  money,  property,  or  existing  securities, 
or  discharges  the  pre-existing  debt  for  which  the  note 
is  given,  the  note  cannot  be  enforced. 

It  is  considered,  unless  the  element  suggested  be 
present,  that  the  holder  is  not  one  for  value  within  the 
law-merchant,  and  the  superior  equities  must  prevail. 

'^The  statement  of  the  rule  is  not  always  accom- 
panied by  the  qualification  mentioned,  and  leads  to 
confusion  in  some  minds." 

The  judgment,  tor  these  reasons,  must  be  reversed, 
with  costs,  to  abide  the  event. 

WiUiam  F.  Shepard  {L.  M.  Doscher^  attorney),  for 
appellants. — ^The  questions  before  the  court  seem  to 
be :  1.  Whether,  from  the  uncontradicted  testimony 
in  the  case,  there  must  be  implied  in  law  an  agreement 
to  extend  payment  of  the  past  due  debt,  as  held  by 
Judge  Dai^^iels  ?  2.  Whether  the  plaintiff  la  entitled 
to  recover  on  these  accommodation  notes,  merely  on  a 
finding  that  they  were  delivered  as  a  collateral  for  a 
past  due  debt  without  any  agreement  to  extend  its 
payment,  as  held  by  Judge  Brady  % 

I.  To  entitle  a  party  to  recover  on  an  accommoda- 
tion note  transferred  by  the  person  for  whose  accom- 
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modation  it  was  made,  some  consideration  must  accrae 
to  such  person,  or  be  advanced  by  the  person  to  whom 
transferred  (East  River  Bankt^.Bntterworth,  45  Barb, 
476 ;  Cole  v.  Saali>angh,  48  Barb.  104 ;  Schepp  v. 
Carpenter,  61  if.  F.  602  ;  Dezeng  v.  Pyfe,  1  Ba9W.  335; 
Lathrop  v.  Morris,  6  SanSf.  7 ;  Farrington  v.  Frank- 
fort B'k,  24  Barb.  654 ;  Turner  «.  Treadway,  660  N.  T. 
550 ;  Bowman  v.  Van  Karen,  20  Wis.  110 ;  Bramhall 
V.  Beckett^  81  Me.  205). 

II.  The  mere  taking  of  collateral  security  for  an  ex- 
isting indebtedness  does  not  per  se  extend  the  time 
of  i)ayment,  or  suspend  the  remedy  on  the  original  m- 
debtedness  (Qahn  v.  Neimcewicz,  11  Wend.  312,  320, 
321 ;  Bank  of  Utica  v.  Ives,  17  Id.  601 ;  Stalker  v. 
McDonald,  6  BiUj  93-114 ;  Austin  v.  Curtis,  31  Verm. 
64 ;  Wood.  v.  Robinson,  22  IT.  F.  564 ;  Cary  «. 
White,  62  Jd.  138;  Place  v.  McDvain,  38  Id.  96; 
Fellows  V.  Prentiss,  3  Den.  512  ;  Bangs  v.  Mosher,  33 
Barb.  478 ;  Albany  City  Ins.  Co.  v.  Devendorf,  43  Id. 
444 ;  Hubbard  v.  Gumey,  64  N.  T.  467). 

IIL  The  judgment  not  having  been  reversed  on  the 
facts,  the  only  question  before  the  court  is  whether  the 
referee  committed  an  error  of  law  (Mason  v.  Lord,  40 
N.  T.  476  ;  Matthews  v.  Coe,  49  Id.  67-60 ;  Devlin  «. 
Mayor,  63  Id.  13 ;  Caswell  v.  Davis,  68  Id.  223. 

Edmon  <6  B.  J.  Blankman^  for  resi)ondent. — L  The 
facts  and  the  evidence  before  the  referee  clearly  show 
that  the  two  notes  in  suit  were  regularly  indorsed,  de- 
livered to  the  plaintiff  by  the  payee  and  the  plaintiff 
discounted  them  in  the  regular  course  of  business  and 
they  thereby  became  the  property  of  plaintiff  (Demmon 
V.  Boylston  Bank,  5  Cush.  {Mass.)  194 ;  Montgomery 
County  Bank  v.  Albany  City  Bank,  8  Barb.  396 ;  Es- 
sex County  Bank  v.  Russell,  29  iV:  T.  678). 

II.  The  maker  or  indorser  of  an  accommodation 
note  cannot  set  up  want  of  consideration  as  a  defense 
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against  it  in  the  hands  of  a  third  i)er8on  (Work  v.  Case, 
34  Pa.  St.  138 ;  Lord  v.  Ocean  Bank,  20  Id.  884). 

m.  Where  a  note  is  made  for  the  aecommodation  of 
the  indorser,  withont  any  restrictions,  it  may  be  used 
by  him  for  that  purpose,  and  the  holders  may  recover 
upon  it,  even  if  he  had  knowledge  of  its  origin,  to  any 
amount  for  which  he  holds  it  as  security,  not  exceed- 
ing the  sum  named  in  the  note  (East  River  Bank  v. 
Butterworth,  46  Barb.  476 ;  Cole  v.  Sauljiaugh,  48  Id. 
104). 

IV.  The  defendants  are  clearly  liable  as  makers  of 
these  notes,  even  though  they  loaned  the  notes  to  the 
payee  (Schepp  v.  Carpenter,  49  Barb.  642  ;  Deems  v. 
Crook,  1  JSdm.  Sel.  Cas.  06 ;  Bobbins  v.  Richardson,  2 
Bosw.  248 ;  De  Zeng  v.  Pyfe,  1  7^:2.  336  ;  JEdtoards  on 
Notes,  316). 

y.  Truax's  liability  as  indorser  on  the  Barnes  note 
had  been  extinguished  and  plaintiff  was  a  bona  fide 
holder  of  the  notes  in  question  (Bank  of  Salina  v.  Bab- 
cock,  21  Wend.  409 ;  Essex  Co.  Bank  v.  Russell,  29  N. 
Y.  673). 

Rapallo,  J — ^We  think  that  the  order  in  this  case 
must  be  affirmed  on  the  ground  stated  by  Bradt,  J.,  in 
his  opinion  delivered  at  Gteneral  Term.  Whatever  con- 
fusion may  have  existed  upon  the  point,  we  think  that 
we  may  now  safely  say,  in  the  language  of  Professor 
Parsons  (1  Parsons  on  Notes  and  Bills,  226),  that  "it 
is  univeraaUy  conceded  that  the  holder  of  an  accom- 
modation note,  without  restriction  as  to  the  mode  of 
using  it,  may  transfer  it  either  in  payment  or  as  collat- 
eral security  for  an  antecedent  debt,  and  the  maker 
will  have  no  defense"  {Story  on  Bills,  %  192,  note  m, 
and  St(yry  on  Notes,  %  196,  and  authorities  cited). 

The  existing  debt  is  a  sufficient  consideration  for 
the  transfer,  and  no  new  consideration  need  be  shown. 
It  is  only  where  the  note  has  been  diverted  from  the 
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pnrpose  for  which  it  was  entrusted  to  the  payee,  or 
some  other  equity  exists  in  &vor  of  the  maker,  that  it 
is  necessary  that  the  holder  should  have  parted  with 
value  on  the  faith  of  the  note  in  order  to  cut  off  such 
equity  of  the  maker  (Cole  v.  Sauli)augh,  48  Barb.  104; 
Bank  of  Rutland  v.  Buck,  6  Wend,  66 ;  Lathrop  v, 
Morris,  6  SaiiAf.  7).  It  has  been  held  by  high  au- 
thority that  an  antecedent  debt  is  sufficient,  even  in 
the  case  of  a  note  fraudulently  diverted,  to  constitiite 
the  holder  a  bona  fide  holder  for  value,  without  any 
extension  of  time  or  surrender  of  securities  or  other 
new  consideration  (Swift  n.  Tyson,  16  Peters^  1).  But 
in  this  State  that  doctrine  does  not  prevail  (Stalker  t. 
McDonald,  6  HiU,  93).  The  leading  authorities  ux)on  the 
subject  are  reviewed  in  the  case  of  Maitland  v.  Citizens' 
Bank  (40  Maryland^  540).  Whatever  difference  of 
opinion  may  have  existed  as  to  the  case  of  a  note  di- 
verted or  fraudulently  put  in  circulation,  it  must  be 
regarded  as  settled  that  an  indorsee  of  a  n^otiable 
note  made  for  the  accommodation  of  the  indorser,  but 
without  restriction  as  to  its  use,  taking  the  note  in 
good  faith  as  collateral  security  for  an  antecedent  debt 
and  without  other  consideration,  is  entitled  to  the  po- 
sition of  a  holder  for  value  and  not  affected  by  the  de- 
fense of  want  of  consideration  to  the  maker.  We 
should  not  have  deemed  it  necessary  to  discuss  the 
X>oint  so  much  at  length,  but  for  the  reason  that  it  does 
not  appear  ever  to  have  been  previously  expressly  ad- 
judicated in  this  court. 

The  order  should  be  affirmed,  and  judgment  abso- 
lute, &c. 

All  the  judges  concurred. 
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GAFFNEY  v.  BIGELOW. 

If.  T.  Supreme  Courts  Fourth  DepartTnerU;  Oeneral 

Termy  1876. 

Sbbyicb  by  hail. — ^Indobsemkitt  to   *^bbtubn  if  hot  called 

FOB,"  &0. 

Service  by  mail,  in  an  enyelope  indorsed  with  the  direction  often 
nsed  on  letters,  to  <*  return  if  not  called  for,"  &c.,  is  not  vitiated 
thereby,  unless  it  appears  that  by  reason  of  the  return,  in 
obedience  to  the  indorsement,  the  person  to  be  served  failed  to 
receive  the  paper.* 

Appeal  from  an  order. 

Charles  Graffney  and  others  sued  Joshua  Bigelow, 
for  goods  sold,  and  served  a  complaint.  On  the  last  day 
for  serving  copy  answer,  defendant's  attorneys  mailed 
a  copy  of  notice  of  retainer,  appearance  and  demuiTer, 
by  enclosing  them  in  an  envelope  having  upon  it  this 
indorsment :  "If  not  called  for  in  five  days  return  to " 

*  The  New  Code  of  Civil  Procedure  makes  no  change  in  this  res- 
pect.    See  $§  436,  440,  797. 

It  is  a  generally  recognized  principle  that  the  directions  imposed  as  to 
the  mode  of  service  by  mail  must  be  strictly  performed  (Anonymous, 
1  mU,  217;  Pollard  «.  Wegener,  18  WU,  669;  Boylandv.  Boyland,  18 
UL  651).  **  Courts  will  be  careful  to  guard  against  any  abuse  which 
might  result  in  unfairness."    Smith  «.  Smith,  4  Oreene,  lowa^  266. 

Thus  although  the  paper  was  actually  received,  if  it  was  mailed  at 
a  place  other  than  that  of  the  residence  of  the  mailing  attorney,  it  is 
not  good  service.  1846,  Walworth,  Ch.,  Coming  v,  Gillman,  1  Barb. 
Oh.  649;  1849,  WOiLABD,  J.,  Schenck  «.  McEie,  4  How.  Pr.  246. 

And  even  if  an  attorney  having  his  place  of  business  at  A,  desig- 
nates his  residence  as  B,  he  cannot  serve  by  mailing  at  the  former 
place.     1866,  Habbib,  J.,  Hurd  v.  Davis,  18  How.  Pr.  67. 

And  where  the  required  wrapper  was  omitted,  so  that  the  papers, 
though  actually  received,  were  received  in  a  soiled  and  damaged  con- 
dition, it  was  held  no  service.    1841,  Bboksok,  J.,  Anonymous,  1 
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[here  followed  attorneys'  names  and  address] ;  and  de- 
posited them  in  the  post  office,  postage  paid,  at  the 
place  of  their  Tesidenoe,  and  addressed  to  plaintiff's  at- 
torney in  another  town.  PlaintiflPs  attorney  received 
the  papers,  but  returned  them  with  a  notice  that  he 
declined  to  accept  them,  on  the  ground  that  they  were 
served  qualifiedly  and  conditionally,  and  only  on  the 
condition  that  he  should  call  for  them  within  five  days, 
&c.,  and  that  the  service  was  irregular,  insufficient,  and 
not  made  in  time. 

At  special  term  the  court  held  that  ^Hhe  letter  not 
being  in  fact  received  until  after  the  expiration  of  the 
time  to  answer,  the  defendant  must  rely  upon  his  ser- 
vice by  mail Courts  have  always  held  to  a 

strict  performance  in  a  service  of  this  kind  (1  HiU, 
217).  The  mailing,  for  instance,  must  be  at  the  place 
where  the  attorney  resides  (1  Barb.  Oh.  649 ;  13  Bow. 
67;  4  Id.  246),  although  no  harm  comes  from  such 
mailing.  If  not  strictly  regular  the  mailing  party 
takes  the  risk  of  it  being  received  in  time. 

^'  If  an  indorsement  to  return  if  not  called  for  within 
five  days  could  be  made,  the  same  principle  would 
allow  one  to  be  made  to  return  intone  day.  .  .  .  The 
mailing  should  be  absolute  and  unconditional.  No 
control  over  it  should  be  observed  in  any  event.  The 
rule  that  the  same  is  complete  at  the  deposit  is  one 
that  in  many  ca^es  works  hardships  to  the  opposite 
party.  The  party  getting  the  benefit  of  it  should 
therefore  strictly  comply.'' 

From  the  order  refusing  to  vacate  the  judgment 
which  plaintiff  had  entered  for  want  of  an  answer,  de- 
fendants appealed. 

Ruger  &  Jenney,  for  appellants. — I.  A  paper  is  reg- 
ularly served,  by  counsel  if  duly  mailed  on  the  last  day 
for  service,  though  not  received  till  the  twenty  days 
have  expired  (Brown  v.  Briggs,  1  How.  Pr.  162 ;  Schenck 
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V.  McELie,  4  Id.  346).  The  dex)Osit  in  the  post  office  is 
the  service  (Elliott  v.  Kennedy,  26  Bow.  Pr.  422).  The 
service  in  question  was  made  in  time. 

n.  The  service  of  the  demnrrer  was  properly  made, 
and  was  complete.  (1.)  There  was  no  conditioiml  mail- 
ing. (2.)  There  was  no  qualification  or  condition  at- 
tached to  the  transmission  or  delivery  of  the  mail.  (3.) 
The  demurrer  was  deposited  within  the  twenty  days, 
and  vms  received  by  plaintiffs'  attorney  in  the  usual 
course,  by  mail. 

S.  J.  BarrowSy  for  respondents. — ^I.  The  service  of 
pai)ers  by  mail  is  only  allowed  "where  the  person 
making  the  service  and  the  x>erson  on  whom  it  is  to  be 
made  reside  in  different  places,  between  which  there  is 
a  regular  communication  by  mail"  {Code,  §  410). 

n.  In  case  of  service  by  mail,  the  paper  must  be 
dex)osited  in  the  post  office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and 
the  postage  paid  {Code,  §  411).  And  it  must  be  de- 
I)Osited  in  the  post  office  at  the  place  of  residence  of 
the  person  making  the  service  (Schenck  7>.  McKie,  4 
H(m.  Pr.  246-248 ;  Coming  t?.  Gillman,  1  Barh.  Ch. 
649;  Peebles  v.  Rogers,  6  How.  Pr.  208;  Van  Benthuysen 
7).  Lyle,  8  Id.  312).  When  thus  deposited,  the  service  is 
complete,  and  the  party  to  whom  it  is  addressed  incurs 
the  risk  of  a  failure  of  the  mail  (Note  f,  Voorhies* 
Code,  §  410  ;  Lawyer  ^.  Saratoga  Co.  M.  Fire  Ins.  Co.,  2 
Code,  114  ;  Crittenden  x.  Adams,  6  How.  Pr.  310 ;  Rad- 
diff  X.  Van  Benthuysen,  3  Id.  67 ;  Van  Home  v.  Mont- 
gomery, 5  Id.  238 ;  Jacobs  v.  Hooker,  1  Barh.  71 ; 
Othout  V.  Bhinelander,  10  How.  Pr.  460).  Otherwise 
the  service  is  not  complete  until  the  papers  are  actually 
received,  and  the  attorney  making  the  service  takes  the 
risk  of  their  being  received  in  time  (Peebles  v.  Rogers, 
6  How.  Pr.  208).  In  this  case  the  moving  i)apers 
do  not  show  that  the  notice  of  retainer  and  copy  of 
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demurrer  were  deposited  in  the  post  office  at  the 
place  where  the  attorneys,  or  either  of  them,  for  the 
defendant  resided,  or  that  they  were  addressed  to 
the  plaintiff's  attorney  at  his  place  of  residence. 
Nor  do  they  show  that  there  was  a  regular  com- 
munication by  mail  between  the  place  where  they 
were  deposited  in  the  post  office  and  where  they  wers 
addressed — ^nor  that  there  was  in  fact  any  communica- 
tion by  mail  between  those  two  places ;  and  for  this 
reason  alone,  the  proper  objection  having  been  taken 
in  time,  the  motion  should  have  been  denied,  as  it  was 
{flode,  §§  408-410 ;  Schenck  v.  McKie,  4  H(m.  Pr.  246- 
248  ;  4  WaiV  s  Practice,  622). 

III.  The  statute  allowing  the  service  of  papers  by 
mail  was  created  for  the  express  purpose  of  conferring 
a  benefit  or  favor  upon  the  i)ersons  who  might  there- 
after choose  to  make  service  in  that  way,  and  its  pro- 
visions must  be  strictly  complied  with  or  the  service 
will  not  be  good ;  and  when  the  statute  is  complied 
with,  and  all  its  provisions  observed,  the  person  on 
whom  the  service  is  made  takes  the  risk  of  the  mail. 
But  if  it  is  not  complied  with,  then  the  person  making 
the  service  takes  the  risk  that  the  paper  will  be  re- 
ceived in  time,  or  that  the  person  on  whom  it  was  made 
wiU  accept  the  service  attempted  to  be  made. 

IV.  The  service  must  be  absolute.  It  can  not  be 
qualified  or  conditional,  or  such  a  service  as  was  made 
in  this  case.  If  it  can,  and  the  person  making  the  ser- 
vice has  the  right  to  direct  and  require  the  x)ostmaster 
to  withhold  the  delivery  and  return  the  paper  to  him, 
if  the  person  on  whom  it  is  attempted  to  be  served 
does  not  call  for  it  in  five  days,  then  it  will  be  equally 
proper  for  him  to  require  and  direct  the  i)ostmaster  to 
withhold  the  delivery  and  return  it,  if  it  is  not  called 
for  in  one  day  or  one  hour. 

V.  The  service  was  irregular  and  insufficient.  The 
notice  of  retainer  and  copy  of  demurrer  were  not  re- 
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ceived  by  the  plaintiffs  attorney  until  the  2nd  day  of 
February,  1875,  nor  until  after  the  time  when  judg- 
ment became  due  by  default,  and  he  had  the  undoubted 
right  to  (at  once  or  on  the  same  day)  return  the  same 
and  enter  judgment,  as  was  done  in  this  case  (Farrand 
t).  Herberson,  3  Duer^  655;  Philips  v.  Prescott,  9 
Bow.  Pr.  430  ;  3 Waifs  Practice,  645). 

YI.  The  defendant  has  not  been  and  cannot  be 
prejudiced  or  injured  by  the  judgment  or  execution. 
And  more  than  this,  the  moving  papers  do  not  contain 
any  affidavit  of  merits,  or  show  that  one  has  been  filed 
or  served.  This,  we  submit,  is  necessary  (Popham  t. 
Baker,  1  How.  166 ;  Rule  29).  Nor  is  the  motion  made 
ui>on  the  judgment  roll  in  any  way. 

The  Court*  were  of  opinion  that  the  indorse- 
ment on  the  envelope  to  return  in  five  days  did  not 
prejudice  the  party  to  whom  it  was  addressed  unless 
it  was  made  to  appear  that,  by  reason  of  the  return 
in  obedience  to  the  indorsement,  the  i)arty  failed  to 
receive  it.  It  apx)earing  in  this  case  that  the  papers 
were  received,  notwithstanding  the  indorsement,  the 
order  was  reversed. 


CASSIDY  7).  LEITCH. 
N.  Y.  Common  Pleas;  TVial  Term,  March,  1877. 

Foreign  Judohsnt. — Service  of  Process. — ^Appearance. 

An  action  lies  in  the  courts  of  this  State,  upon  a  foreign  judgment 
recovered  against  a  domiciled  citizen  of  the  State  in  which  it  was 
recovered,  although  the  process  there  was  not  personally  served, 

*  Present,  Mullin,  P.  J.,  and  £.  Darwin  Smith  and  J.  W.  Gil- 

BERT,  JJ. 
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bat  serred  by  leaTing  it  at  his  residence  in  conf  onnity  with  the 
local  law. 

The  maimer  of  serving  process  must  necessarily  be  regulated  by  eveiy 
coontry  for  itself;  and  if  the  State  permits  process  to  be  served  on 
one  of  its  own  citisens  by  leaving  it  in  his  absence  at  his  domicil 
with  an  adnlt  member  of  his  household,  a  foreign  tribunal  should 
not  refuse  to  recognize  a  judgment  founded  upon  it. 

Otherwise  of  a  foreign  judgment  against  one  who  owed  no  allegiance 
to  and  was  not  sabject  to  the  jurisdiction  of  the  State  where  it  was 
rendered. 

An  answer  in  an  action  on  such  a  judgment  to  impeach  the  judgment, 
should  allege  that  defendant  was  not  domiciled  in  nor  subject  to 
the  laws  of  such  State,  or  show  that  the  judgment  is  not  binding 
there,  or  is  contrary  to  natural  justice. 

M  teems,  that  the  omission  of  a  foreign  court  to  appoint  a  guardian  ad 
Utem,  or  curator  ad  hoe,  for  a  domiciled  citizen,  served  in  his  absence 
by  leaving  the  process  at  his  residence,  does  not  affect  the  jurisdic- 
tion of  the  foreign  court  when  drawn  in  question  in  the  courts  of 
this  State. 

The  authority  of  an  attorney  named  in  the  record  of  a  foreign  judg- 
ment as  appearing  therein,  must  be  presumed  until  it  is  disproved. 
A  mere  want  of  >  recollection  on  the  part  of  the  attorney  is  not 
enough  to  rebut  this  presumption. 

Trial  by  the  court. 

This  action  was  brought  by  Henry  Cassidy,  against 
William  Leitch,  on  a  Louisiana  judgment,  obtained  in 
1869  upon  an  attachment  of  defendant's  real  property, 
the  citation,  or  process,  having  been  served  at  defend- 
ant's domicil  in  his  absence. 

Tlie  admitted  facts  as  to  the  citizenship  and  resi- 
dence of  the  parties  appear  in  the  opinion.  Judgment 
in  the  Louisiana  action  was  first  taken  by  default  for 
want  of  an  answer.  According  to  the  judgment  record 
(in  evidence)  an  answer  was  afterwards  interposed  on 
behalf  of  the  defendant,  and  the  default  opened  by  an 
attorney,  and  a  trial  had  or  inquest  taken  and  final 
judgment  rendered  for  the  plaintiff.  The  attorney  who 
appeared  for  the  defendant  (one  J.  C.  Golman),  was  the 
husband  of  the  defendant' s  niece  and  in  his  first  de* 
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position  in  the  present  suit,  taken  on  behalf  of  the  plain- 
tiff, this  attorney  contradicted  the  Louisiana  judgment 
record,  and  testified  that  he  never  appeared  in  that  ac- 
tion at  all  and  was  never  requested  to  do  so  by  the  de- 
fendant. On  a  supplementary  commission  taken  to  en- 
able him  to  correct  his  previous  testimony,  Colman  tes- 
tified that  having  been  shown  a  paper  purporting  to  be 
a  certified  copy  of  an  answer  interposed  by  him  in  the 
cause  he  now  thought  that  he  must  have  appeared 
therein,  and  further  that  he  was  requested  by  Mrs. 
Leitch  (the  defendant's  wife)  to  examine  the  notes  or 
due-bills  sued  on  and  see  if  they  were  correct,  but  was 
not  requested  by  Leitch  nor  authorized  to  api)ear ;  and 
later  on  in  the  same  supplementary  deposition,  in  an- 
swer to  a  question  whether  he  ever  actually  appeared 
in  the  cause,  he  says,  '^  I  have  no  recollection  of  such 
api)earance,  and  I  don't  believe  I  ever  did."  Defend- 
ant testified  that  he  never  employed  nor  authorized 
nor  knew  of  the  employment  of  any  attorney  in  the 
Louisiana  action  until  long  afterwards.  That  he  owed 
plaintiff  nothing,  and  never  signed  the  notes  or  due- 
bills  sued  on  in  Louisiana. 

W.  G.  PeckTiam^  Jr.^  tor  the  plaintiff. — ^The  judg- 
ment record  proves  that  service  of  the  citation  was 
made  in  accordance  with  the  laws  of  Louisiana  and  in 
a  manner  to  give  the  court  full  jurisdiction  to  render  a 
general  judgment  in  personam  against  the  defendant 
{La.  Code  of  Practice^  §§  189  to  190  inc. ;  MaxweU  v. 
Collier,  6  Robinson  La.  86 ;  Williams  v.  Kimball,  8 
Martin  N.  8.  352).  This  attachment  was  not  a  pro- 
ceeding in  rem.  Under  such  an  attachment  in  Louis- 
iana the  plaintiff  may  obtain  a  general  judgment  in  per- 
sonam (Hill, 9.  Bowman,  14  La.  447).  The  judgment  and' 
fi.fa.  were  general  and  not  in  rem^  and  directed  against 
all  the  defendant's  property,  not  merely  that  attached. 
The  Louisiana  court  must  be  presumed  to  have  known 
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its  powers  and  to  have  exercised  them  properly  (Pot- 
ter V.  Merchants'  Bank,  28  If.  T.  663 ;  Atkinson  v. 
Pnrdy,  U.  S.  Dist  Ct.,  Crdbhe,  651).  The  defendant 
appeared  in  Louisiana  by  a  responsible  attorney,  as 
appears  by  the  record  of  judgment,  which  record  he 
and  the  attorney  cannot  here  impeach.  Defendant  has 
for  seven  years  had  a  remedy  to  proceed  against  the 
unauthorized  attorney  or  to  move  the  Louisiana  courts. 
Therein  lay  his  proper  course  (Field  t.  Gibbs,  Peters 
C.  Ct.  166 ;  Brown  v.  Nichols,  42  N.  Y.  26).  Defend- 
ant's counsel  relies  largely  upon  rulings  in  this  State  as 
to  foreign  judgments  of  divorce,  obtained  generally  by 
citizens  of  this  State  who  temporarily  removed  else- 
where, and  whose  divorces  thus  obtained  were  after- 
wards brought  in  question  here.  Our  courts  have  cer- 
tainly held  as  to  such  foreign  judgments  that  acts  thus 
sought  to  be  done  elsewhere  in  fraudvm  legis  (of  our 
law)  cannot  later  be  used  as  the  basis  of  l^gal  proceed- 
ing in  this  State  whose  laws  were  sought  to  be  evaded 
by  its  citizens.    See  defendant's  cases. 

Ahbett  &  FvMer^  for  the  defendant. — ^The  defense 
is,  1.  A  general  denial  of  the  judgment  (on  information 
and  belief) ;  2.  Lack  of  personal  service  of  process  on 
the  defendant ;  3.  That  defendant  never  appeared  in 
I)erson  or  by  attorney  in  the  Louisiana  action,  nor 
litigated  nor  defended  the  same,  either  in  person  or  by 
attorney,  nor  did  he  have  any  knowledge  of  the  Louis- 
iana suit  until  long  after  the  judgment ;  4.  Nil  debet. 
On  the  evidence  the  courts  of  this  State  ^ill  not  resi)ect 
the  judgment  because  the  citation  (that  is,  summons) 
was  not  served  upon  the  defendant  in  propria  per- 
sona. Because  the  defendant  was  not  represented  in 
the  action  by  an  attorney.  The  attorney's  appearance 
if  he  appeared  was  unauthorized,  and  the  defendant 
was  in  Mexico,  and  had  no  notice  of  the  suit  nor  oppor- 
tunity to  defend  (citing,  Kerr  v.  Kerr,  41  If.  T.  278 ; 
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Holmes  v.  Holmes,  4  Lan8.  888 ;  Phelps  v.  Baker,  41 
Sow.  Pr.  237 ;  and  Thompson  v.  Whitman,  18  Wall. 
457 ;  and  other  cases). 

Van  Hoesen,  J. — ^This  action  is  founded  npon  a 
judgment  recovered  in  the  State  of  Louisiana.  The 
Louisiana  suit  was  begun  and  judgment  rendered 
therein  in  the  year  1869.  At  the  commencement  of 
the  suit,  and  for  some  time  prior  as  well  as  subsequent 
thereto,  the  defendant  was  domiciled  at  the  comer  of 
Rampart  and  Terpsichore  streets  in  the  city  of  New  Or- 
leans. He  was  absent  from  home  when  the  suit  was 
begun,  and  the  citation  and  the  petition  (papers  which 
correspond  to  the  summons  and  the  complaint  of  our 
New  York  practice)  were  served  upon  him  by  the  sheriff 
leaving  a  copy  of  them  at  the  domicile  of  the  defend- 
ant with  his  (the  defendant's)  wife,  who  was  a  white 
I)erson  above  the  age  of  14  years,  and  who  dwelt  in  the 
same  domicile  with  said  defendant. 

The  return  of  the  sheriff  is  in  strict  conformity  with 
the  law  of  Louisiana  as  expounded  by  the  courts  o} 
that  State  {Code  of  Practice^  §§  189,  190,  201 ;  Ken- 
drick  V.  Kendrick,  19  La.  88). 

The  defendant,  as  has  been  said,  was  domiciled  in 
Louisiana,  and  owed  allegiance  to  that  State,  and  sub- 
mission to  its  laws. 

The  manner  of  serving  process  must  necessarily  be 
regulated  by  every  country  for  itself :  and  if  a  State 
permits  process  to  be  served  upon  one  of  its  own  citi- 
zens by  the  leaving  of  it  in  his  absence  at  his  domicile 
with  an  adult  member  of  his  household,  that  method 
of  service  is  not  so  repugnant  to  the  principles  of  nat- 
ural justice  that  a  foreign  tribunal  should  refuse  to 
recognize  it  and  treat  a  sentence  founded  on  it  as  a 
nullity  (3  Purge  Foreign  and  Colmiial  Laws^  1066). 

A  foreign  judgment  rendered  against  a  citizen  of 
the  State  in  which  it  was  pronounced,  stands  on  a  very 
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different  footing  from  a  foreign  judgment  against  one 
who  owed  no  allegiance  to  and  was  not  subject  to  the 
jurisdiction  of  the  State  in  which  it  was  rendered. 

The  distinction  is  perfectly  well  settled.  In  the 
case  of  Duflos  v.  Buiiingham,  84  Lcdw  Times  He- 
portSy  688,  the  defendant  in  an  action  on  a  French 
judgment,  pleaded,  as  the  defendant  pleads  in  this  suit, 
that  he  was  not  served  with  process,  nor  had  he  notice 
of  the  alleged  action  in'  France,  or  the  opportunity  of 
defending  himself  according  to  the  rules  and  practice 
of  the  French  courts.  The  plea  was  held  bad  by  the 
court  of  queen's  bench  because  it  did  not  show  that 
the  defendant  was  not  a  Frenchman,  nor  domiciled  in 
France. 

In  Maubouquet  v.  Wyse,  1  Irish  JSeportSy  Common 
Law  Series,  471,  in  an  action  on  a  French  judgment 
the  defendant  pleaded  that  he  was  absent  from  France 
at  the  beginning  and  during  the  entire  progress  of  the 
French  suit,  that  he  was  never  served  with  a  summons, 
and  that  he  had  no  notice  or  knowledge  of  the  suit  or 
any  of  its  proceedings.  The  court  pronounced  the  plea 
to  be  bad  because  the  defendant  might  have  been  resi- 
dent in  France,  or  might  have  had  property  there,  or 
might,  through  an  agent,  have  been  served  with  process. 

In  Cowan  v.  Braidwood,  1  M.  &  O.  882,  the  defend- 
ant pleaded  to  an  action  on  a  Scotch  judgment  that  he 
was  not  within  the  jurisdiction  of  the  Scotch  court  at 
the  commencement  of  the  action  nor  afterwards,  nor  did 
he  know  of  the  proceedings  or  any  of  them,  so  that  he 
could  employ  an  attorney,  nor  did  he  appear.  The 
plea  was  held  bad ;  Tindal,  C.  J.,  saying  that  the  plea 
ought  to  have  alleged  that  the  defendant  was  not  a 
resident  of  Scotland,  or  that  he  was  not  subject  to  the 
laws  of  that  country,  or  that  he  had  no  property  in 
Scotland.  Mabsh,  J.,  said  that  defendant  ought  to 
have  alleged  that  the  Scotch  judgment  was  not  bind- 
ing in  Scotland,  or  that  it  was  against  natural  justice. 
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To  the  same  effect  is  Yallee  v.  Dnmergue,  4  Bx. 
290. 

In  order  to  make  the  answer  in  this  case  sufficient, 
there  should  be  added  to  it  allegations  showing  that  the 
defendant  was  not  domiciled  in  Louisiana  or  subject  to 
the  laws  of  that  State,  or  that  the  judgment  jfi  not 
binding  there,  or  that  it  is  contrary  to  natural  justice. 
As  a  plea  in  b«tr  the  answer  is  fatally  defective. 

It  appears  affirmatively  in  this  case  that  the  defen- 
dant was  a  resident  of  Louisiana,  and  the  owner  of 
property  in  that  State,  at  the  time  the  Louisiana  action 
was  instituted.  His  family  dwelt  in  New  Orleans,  where 
the  action  was  brought.  It  is  difficult  to  see  the  ground 
on  which  the  judgment,  though  taken  by  default, 
should  be  held  invalid  by  the  courts  of  this  State.    It 
was  agreed  at  the  trial  that  the  codes  of  Louisiana 
should  be  received  as  evidence  in  the  case.*    Tested 
by  the  Code  of  Practice  and  the  decisions  of  the  Louis- 
iana courts,  the  service  of  process  was  sufficient  (§§ 
189, 190  and  201,  Code  of  Practice;  Kendrick  v.  Ken- 
drick,  19  La.  88).   The  only  doubt  that  can  be  raised, 
is  as  to  whether  a  curator  ad  hoc  ought  not  to  have 
been  api)ointed  before  the  default  was  entered  against 
Leitch.     Section  66  of  the  Civil  Code  provides  that 
if  a  suit  be  instituted  against  an  absentee  who  had  no 
known  agent  in  the  State,  the  judge,  before  whom  the 
suit  is  pending,  shall  appoint  a  curator  ad  hoc  to  de- 
fend  the  absentee  in  the  suit.    Leitch  was,  it  appears,, 
an  absentee,  and  if  he  had  not  been  represented  in  the 
suit  by  an  attorney  at  law,  the  court  would,  doubtless, 
have  required  that  a  curator  ad  hoc  should  be  ap- 
pointed.   But  even  if  that  step  had  been  omitted,  the 
court  would  not,  I  think,  have  been  oii^ted  of  its  juris-^ 
diction  over  the  defendant.  It  is  unnecessary,  however, 

*  For  the  present  role  on  this  point  see  the  new  Oode  of  Ciril 
Procedure,  1 940. 

Vol.  IL-21 
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to  discuss  that  question,  because  I  am  satisfied  that  the 
defendant  did  appear  in  the  Louisiana  action,  and  that 
Mr,  Colman  interposed  an  answer  in  that  suit  at  the 
suggestion  of  the  defendant,  communicated  to  him 
through  the  defendant's  wife. 

The  testimony  of  the  defendant  seems  to  me  to 
amount  to  nothing  more  than  a  denial  of  any  recol- 
lection of  having  employed  an  attorney  in  the  action. 

The  authority  of  the  attorney  must  be  presumed 
until  disproved  (Hayes  v.  Cuny,  9  Martin^  88 ;  Dan- 
gerfields  v.  Thurston,  8  Id.  N.  S.  234 ;  Conrey  v.  Bren- 
ham,  1  La.  An.  898). 

A  mere  want  of  recollection  ought  not  to  be  per- 
mitted to  overthrow  a  presumption  founded  ujKm  the 
weightiest  consideration  of  public  policy. 

The  testimony  of  Colman  tends  to  show  that  he 
was  retained  by  Mrs.  Leitch.  The  citation  was  served 
upon  her  on  the  17th  day  of  August,  1869.  On  Novem- 
ber 2,  following,  the  default  of  the  defendant  was  en- 
tered. On  November  6,  Mr.  Colman  appeared  in  the 
action,  obtained  an  order  setting  aside  the  default,  and 
filed  his  answer.  On  November  17,  the  plaintiff  filed 
a  supplemental  i)etition,  and  a  citation  issued  upon  the 
supplemental  petition  was,  on  November  17,  1889, 
served  on  the  daughter  of  the  defendant.  On  December 
20,  1869,  a  copy  of  the  judgment  was  served  on  the 
wife  of  the  defendant.  Colman  married  the  niece  of 
]!^rs.  Leitch.  It  seems  very  improbable  that  he  offici- 
ously intermeddled  with  the  suit  and  appeared  with- 
out any  request  to  do  so.  Mrs.  Leitch  certainly  knew 
of  the  suit.  Two  months  and  a  half  elapsed  between 
the  service  of  the  citation  on  Mrs.  Leitch  and  the  ap- 
pearance of  Mr.  Colman  in  the  action.  Ample  time 
was  given  to  communicate  with  the  defendant,  and  it  is 
natural  to  infer  that  Mrs.  Leitch  did  inform  her  hus- 
band of  the  commencement  of  the  action.  After  read- 
ing the  testimony  of  the  defendant,  no  surprise  will  be 


ABBOTT'S    NEW   CASES.  828 

Warren  o.  Backley. 

felt  at  his  omission  to  contest  the  plaintiff's  claim.  I 
think  judgment  should  be  rendered  in  favor  of  the 
plaintiff  for  the  sum  claimed  in  the  complaint. 

Verdict  for  plaintiff  for  $0,107.86. 


WARREN  V.  BUCKLEY, 

2ir.    F.  Supreme  Court,   Third  Department;    Troy 

Special  Term,  March,  VSn. 

Extra  Allowances. 

In  an  action  for  trespass  to  real  property,  where  the  complaint  states 
that  the  title  to  the  land  is  involved,  and  this  is  put  in  issue,  and  it 
appears  on  the  trial  that  the  question  of  title  is  the  paramount  ob- 
ject of  the  action,  an  extra  allowance  granted  to  the  successful 
party  may  be  computed  upon  the  value  of  the  property  instead  of 
on  the  amount  of  damages.* 

In  such  an  action  where  the  complaint  demanded  $100  damages,  and 
the  value  of  the  property  was  (2000,  an  allowance  of  $100  was 
granted  on  a  dismissal  of  the  complaint. 

Motion  by  the  defendant  for  an  additional  allow- 
ance of  costs  nnder  section  309  of  the  Code. 

This  action  was  brought  by  Stephen  E.  Warren  and 
others  against  Peter  H.  Backley. 

The  plaintiffs  in  their  complaint  allege,  in  sub- 
stance, that  they  are  seized  in  fee  and  possessed  of  the 
premises  therein  described,  and  that  the  defendant 
wrongfully  entered  thereon  and  dug  up  and  removed 
a  quantity  of  earth  and  fence  posts,  wrongfully  claim- 
ing the  right  so  to  do.    The  plaintiffs  in  the  complaint 

*  Compare  Ogdensburg,  &c.  R.  R.  Co.  «.  Vermont,  &c.  R.  R  Co.,  68 
N.  T.  176;  People  «.  N.  Y.  &  Staten  Island  Perry  Co.,  7  JSTun,  105; 
Struthers  «.  Pearce,  61  N,  T,  865. 
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demanded  one  hundred  dollars  damages,  and  therdoi 
stated  that  the  title  of  the  plaintiffs  in  and  to  the  land 
was  involved  in  the  action.  The  defendant  by  his  an- 
swer put  at  issue  all  the  material  allegations  of  the 
complaint,  and  set  up,  as  an  afllrmative  defense,  that 
the  premises  where  the  alleged  trespasses  were,  by 
the  plaintiffs,  claimed  to  have  been  committed,  were 
and  are  a  public  highway,  adjacent  to  the  lands  of  the 
defendant,  who  i)ossess€^  the  lawful  right  to  use  such 
highway  in  going  to  and  from  his  land. 

The  cause  was  noticed  for  trial  and  placed  upon 
the  circuit  calendar,  and  when  regularly  reached  the 
complaint  was  dismissed  with  costs. 

B.  H.  HaUy  tor  the  motion. 

Esek  Cawertj  opposed. 

Inoalls,  J. — ^Independent  of  the  allegation  in  the 
complaint,  '^  that  the  title  of  the  plaintiffs  in  and  to 
said  land  is  involved  in  the  action,"  it  is  clearly  shown 
that  such  title  constituted  the  i>aramount  subject  of 
investigation,  and  that  the  plaintiffs  instituted  the 
action  to  establish  their  right  to  the  exclusive  posses- 
sion of  the  land,  and  not  to  recover  compensation  for  a 
comparatively  trifling  trespass;  and  this  involved 
necessarily  a  question  as  to  the  title,  and  consequently 
the  subject-matter  of  the  action  was  the  land  (Powers 
V.  Conroy,  47  How.  Pr.  84 ;  Ehle  7).  Quackenboss,  6 
Hill^  SST).  The  cases  referred  to  recognize  a  broad  dis- 
tinction, in  this  respect,  between  an  action  of  trespass 
to  recover  damages  based  upon  actual  possession  and 
an  action  which  involves  the  right  to  the  possession  of 
land.  In  the  latter  case  a  question  of  title  is  involved^ 
but  not  in  the  former,  as  title  is  presumed. 

Section  309  of  the  Code  provides  that  the  court  may 
make  a  further  allowance  to  any  party,  not  exceeding 
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five  per  cent,  upon  the  amount  of  the  recovery  or 
claim,  or  snbject^^maMer  involved. 

Concluding  that  the  subject-matter  involved  was  the 
title  to  the  land,  and  its  value  being  shown  to  be  two 
thousand  dollars,  that  furnishes  the  basis  for  a  calcula- 
tion in  determining  the  amount  of  the  allowance,  and, 
considering  the  nature  of  the  action  and  the  investiga- 
tion and  preparation  necessary  for  such  a  trial,  I  think 
one  hundred  dollars  not  an  unreasonable  sum  in  addi- 
tion to  taxable  costs  (see  also  S.  &  W.  B.  R.  Co.  v. 
McCoy,  9  Eim.  Pr.  340). 


WICE  V.  THE  COMMERCIAL  FIRE  INSURANCE 

COMPANY. 

iT.  T.  CommoTi  Pleas ;  Oeneral  Term^  May^  1877. 

GuARDiAK  Ad  LxTEic— breoLYSNCT. — Securitt  for  Costs. 

An  appeal  by  an  infant,  whose  guardian  ad  litem  has  become  insol- 
vent and  has  failed  to  pay  costs  adjudged,  will  not  be  stayed  for 
non-pa3rment  of  such  costs. 

A  defendant,  against  whom  an  infant  plaintiff  appears  by  guardian 
ad  lUemj  must  require  the  necessary  security,  if  any,  promptly. 

The  court  cannot  require  new  sureties  nor  stay  proceedings  because 
the  guardian  ad  litem  fails  to  pay  the  costs  of  a  judgment. 

Apx)eal  from  an  order. 

Stella  Wice,  by  William  Wice,  her  gnardian  ad 
litem,  bronght  this  action  against  The  Commercial  In- 
surance Company.  William  Wice  was  appointed 
guardian  ad  litem  at  ite  commencement  in  April 
1876 ;  the  action  was  tried  and  judgment  rendered  in 
favor  of  the  defendant,  in  June,  1876,  for  $149.30  costs, 
on  which  an  execution  was  issued  and  returned  wholly 
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nnsatisfied  ;  and  on  proceedings  by  way  of  attachment 
against  the  guardian  under  section  316  of  the  Code  it 
appeared  that  he  had  become  insolvent  and  was  unable 
to  pay  any  part  of  such  costs. 

An  apx)eal  was  taken  by  the  plaintiff  from  the  judg- 
ment to  the  general  term  without  security ;  and  on 
such  proof  of  the  insolvency  of  the  guardian  an  order 
was  made  that  all  proceedings  in  the  action  on  the  part 
of  the  plaintiff  be  stayed  until  the  x>ayment  of  defen- 
dant's  costs.    The  present  appeal  was  from  that  order. 

JvZius  J.  Frank  {Adolph  L.  Sanger^  attorney), 
for  api>ellant. — L  It  is  the  absolute  right  of  any  party 
aggrieved  by  a  judgment,  decree  or  order,  to  appeal 
from  the  same,  and  to  perfect  such  an  appeal  it  is  neces- 
sary only  to  serve  notice  in  writing  of  the  same,  on  the 
adverse  party  and  clerk  of  the  court.  An  undertaking 
is  not  necessary  {Code,  §§  325,  327,  348;  People  t).  T^rbell, 
17  Htm.  Pr.  120  ;  Wilson  v.  AUen,  3  Id.  369  ;  Genter 
n.  Fields,  2  Ahh.  Ct.  App.  Dec.  263 ;  Halsey  v.  Flint, 
15  Ahh.  Pr.  367 ;  Parsons  v.  Suydam,  4  Id.  134  ;  Niles 
V.  Battershall,  18  Id.  161 ;  S.  C,  26  Hem.  Pr.  93 ;  Ten 
Broeck  v.  H.  R.  R.  R.  Co.,  7  Id.  137 ;  WiUett  v.  Strin- 
ger, 15  Id.  310 ;  Hartford  Co.  v.  Pendleton,  4  Abb.  Pr. 
460  ;  Eiseman  v.  Swan,  11  Id.  112). 

U.  The  order  appealed  from  cannot  be  sustained  on 
the  theory  that  the  appellant  is  in  contempt. 

III.  Should  a  new  trial  be  ordered  and  the  apx>ellant 
be  ultimately  successful,  she  might,  if  compelled  to 
comply  with  the  order  appealed  from,  be  driven  to  an 
action  against  the  respondent  to  recover  the  moneys 
thus  wrongfully  received  by  it. 

IV.  This  case  is  not  reached  by  the  provisions  of 
laws  of  1876,  chap.  431,  sec.  12,  which  applies  only  to 
motions. 

William  A.  Coursen^  for  respondent, — Cited  Dal- 
rymple  n.  Lamb,  3  Weiid.  424 ;  Fulton  v.  Rosevelt,  1 
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Paige,  178 ;  Cook  v.  Rawdon,  6  Bow.  Pr.  233 ;  Ten 
Broeck  v.  Reynolds,  13  ITov).  Pr.  462 ;  Litchfield  v. 
Burwell,  5  Bow.  Pr.  346. 

By  the  Court.*— Robinson,  J.— The  defendant  up- 
on the  commencement  of  an  action  against  him  by  an 
infant,  is  entitled  to  an  appearance  by  snch  infant  by  a 
guardian  ad  litem,  who  is  pecuniarily  responsible  for 
her  costs  t.(Fulton  v.  Rosevelt,  1  Paige,  178  ;  Wood  v. 
Wood,  8  Wend.  369 ;  Dalrymple  v.  Lamb,  3  Wend. 
424: ;  Cook  v.  Rawdon,  6  Bow.  Pr.  233;  Ten  Broeck  «. 
Reynolds,  13  Id.  462). 

In  all  these  cases  the  question  as  to  the  solvency  of 
the  guardian  was  raised  at  the  incipiency  of  the  pro- 
ceedings,  and  no  countenance  is  given  in  any  of  them 
for  any  dismissal  or  stay  of  the  plaintiff  s  proceedings, 
especially  by  way  of  stay  of  an  api)eal  from  an  adverse 
judgment,  by  reason  of  an  insolvency  of  the  gaardian 
occurring  during  the  pendency  of  the  action.  It  is  the 
duty  of  the  defendant  to  raise  this  question  as  soon  as 
apprised  of  the  person  appointed  as  guardian,  and  if 
he  does  not  then  question  his  responsibility  he  aquiesces 
in  his  sufficiency  to  act  in  that  capacity.  The  court 
does  not,  except  in  this  respect  and  under  some  statu- 
tory enactments,  have  any  just  authority  to  ensure  to 
defendants  security  for  their  costs,  and  as  a  general, 
rule  where  such  security  is  cheerfully  given  or  accepted 
without  question,  and  as  required  by  statute  or  rule 
of  court,  the  subsequent  insolvency  of  the  surety  fur- 
nishes no  ground  for  exacting  other  solvent  parties  to 
be  substituted  (Hartford  Quarry  Co.  v.  Pendleton,  4 
Abb.  Pr.  460 ;  Eiseman  t.  Swan,  11  Id.  112 ;  Willett 
V.  Stringer,  15  Id.  310;  Dudley  v.  Goodrich,  16  Id. 
189). 

*  Present,  Robinsok,  Larrbmore  and  J.  F.  Dalt,  JJ. 
t  Compare  new  Code  of  Civ.  Pro.  {{  469-477. 
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This  oontingency  has  only  received  legislatiye  rec- 
ognition and  been  provided  for  (as  far  as  discussed)  in 
the  amendment  to  section  336  of  the  Code  made  in 
1869,  authorizing  the  court,  on  an  appeal  from  a  money 
judgment,  to  require  new  sureties  in  place  of  such  as 
have  become  insolvent.*  By  the  order  appealed  from 
the  plaintiff  loses  her  right  of  appeal  by  reason  of  her 
guardian  ctd  litem  having  become  insolvent^^  unless  on 
payment  of  defendant's  judgment.  No  precedent  or 
authority  is  found  for  such  an  order  after  appeal  taken 
from  an  adverse  judgment,  or  which  can  justify  the  ex- 
treme results  which  it  produces.  The  appeal  from  the 
special  to  the  general  term  without  giving  any  security 
is  a  matter  of  right  (Qenter  v.  Fields,  2  Abb.  Ct.  App. 
Dec.  268),  and  cannot  be  trammelled  by  any  such  a 
summary  order  preventing  any  review  of  the  justice  of 
the  judgment  api)ealed  from  until  the  plaintiff  has  fully 
satisfied  its  terms. 

In  my  opinion  the  order  should  be  reversed  wll^ 
costs  and  disbursements. 


DIVINE  V.  DUNCAN. 
N.  T.  Oommofn  PUm  ;  Special  Term^  March^  1877. 

AjCEKDMSirr. — ^PaBTDSS. — ^PLSADnrO. — SUFFLBMEKTAL   COXPLAZST. 

A  supplemental  complaint  is  amendable  within  twenty  days  after 

notice  of  demurrer  thereto. 
The  representatives  of  a  deceased  defendant  may  be  joined  with  a 

surviving  defendant  in  an  action  on  a  joint  liability. 

Motion  by  plaintiff  to  compel  acceptance  of  an 

*For  similar  provision  in  New  Code  of  Civ.  Fro.  tee  §  190S. 
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amended  supplemental  complaint,  and  for  a  stay  of 
proceedings. 

Charles  B.  Carroll,  in  1867,  brought  suit  against 
Noah  L.  Wilson,  David  Gibson  and  William  L.  Roelof - 
son,  composing  the  firm  of  Wilson,  Gibson  &  Co.,  to 
recover  upon  a  joint  liability  for  the  purchase  and  sale 
of  cotton.  Carroll  had  purchased  and  paid  $60,000 
for  an  interest,  and  was  to  share  in  the  profits  and 
losses  of  the  transaction*  He  averred  that  large  quan- 
tities of  cotton  had  been  bought  and  sold,  and  prayed 
for  an  accounting  in  the  premises,  and  for  judgment 
for  the  amount  found  due  him.  Defendants  answered 
admitting  plaintiff's  interest,  their  readiness  to  account 
and  pleading  non-joinder  of  parties. 

llie  defendant  Roelofson  died,  leaving  a  will  ap- 
})ointing  Thomas  C.  T.  Buckley  his  executor,  who  also 
died.  William  Butler  Duncan,  one  of  the  present  de- 
fendants, was  duly  appointed  administrator  with  the 
will  annexed.  The  plaintiff  died  in  1874,  and  Michael 
W.  Divine,  the  present  plaintiff,  was  duly  appointed 
administrator  of  his  estate,  who  served  a  supplemental 
complaint  in  revivor  as  against  Duncan  as  administra- 
tor. A  demurrer  was  interposed  by  him,  which  was 
noticed  for  argument.  After  service  of  such  notice, 
and  within  twenty  days  after  the  service  of  such  com- 
plaint, the  plaintiff  served  an  amended  supplemental 
complaint,  changing  the  cause  of  action  by  leaving  out 
the  name  of  the  defendant  Wilson,  alleging  his  insol- 
vency and  death,  the  insolvency  of  the  defendant  Gib- 
son, and  praying  judgment  against  Duncan  as  such  ad- 
ministrator, and  against  Gibson,  and  that  the  action  be 
revived.  The  amended  supplemental  complaint  was  re- 
turned with  a  notice  that  it  was  unauthorized,  as  it  set 
up  a  new  cause  of  action  and  was  not  an  amendment. 
This  motion  was  then  made  to  compel  its  acceptance, 
and  stay  all  proceedings  on  the  argument  of  the  de- 
murrer. 
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Martin  &  Smithy  for  motion. 

Morrison^  Lavierhach  &  Spingarn^  opi)osed. 

Labbemobe,  J. — ^The  Code  provides  (§  121)  that 
no  action  shall  abate  by  the  death  of  a  party,  if  the 
cause  of  action  survive.  In  such  case,  the  court,  on 
motion  at  any  time  within  one  year  thereafter,  or  af- 
terward on  a  supplemental  complaint,  may  allow  the 
action  to  be  continued  by  or  against  the  representatives 
of  the  party  deceased.  By  the  section  above  referred 
to,  a  supplemental  complaint,  a  complaint  for  revivor 
and  supplement,  and  for  mere  revivor,  are  all  placed 
upon  the  same  footing.  In  this  case  the  cause  of 
action  survived,  and  the  proceedings  had  by  the  pres- 
ent plaintiflf  for  a  revival  as  against  the  surviving  de- 
fendants were  authorized  and  legal.  This  the  defen- 
dant Duncan  concedes  by  accepting  service  of  the  sup- 
plemental complaint  and  demurring  thereto.  By  the 
service  and  return  of  the  amended  supplemental  com- 
plaint and  the  present  application  two  questions  are 
presented  for  adjudication. 

1.  The  right  to  amend  the  supplemental  complaint 
of  course,  in  pursuance  of  section  172,  and  set  up  a 
new  cause  of  action. 

2.  The  right  to  join  the  representatives  of  a  deceasd 
defendant  with  a  surviving  defendant  in  an  action  upon 
a  joint  liability. 

1.  The  supplemental  complaint  is  a  pleading,  and  as 
such  amendable  once  as  of  course  (Goddard  7>.  Benson, 
15  Abb.  Pr.  191) ;  and  the  cases  of  Brown  v.  Leigh  (49 
N.  Y.  78)  and  McQueen  n.  Babcock  (3  Abh.  CL  App.  Dec. 
129)  hold  that  a  new  cause  of  action  can  be  set  up  as 
well  in  an  amended  pleading  as  in  an  original.  To  the 
same  effect  are  Si)encer  n.  Tooker  (12  Abb.  Pr.  363 ; 
Fielden  v.  Casselli,  16  Id.  289). 

In  the  more  recent  case  of  Robertson  n.  Bennett 
{Daily  Register^  February  1),  in  the  sui)erior  court,  it 
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was  decided  by  Judge  Speib  that  an  answer  might  be 
served  as  of  course  as  an  amendment  to  a  demurrer. 

In  face  of  these  authorities,  I  must  hold  that  the  sup- 
plemental complaint  was  amendable. 

2.  Is  Duncan,  as  the  administrator  of  the  deceased 
defendant  Boelofson,  properly  joined  as  a  party  with 
the  surviving  defendant  Gibson  1 

If  this  were  an  action  at  law  on  a  joint  liability,  Dun- 
can would  not  be  a  proper  party,  and  the  estate  in  his 
hands  could  only  be  reached  by  a  suit  in  equity  after 
all  legal  remedies  against  the  surviving  i)artner  had 
been  exhausted  (Richter  v.  Poppenhausen,  42  Jf.  71 
373 ;  Hasten  v.  Blackwell,  8  Burij  313).  But  this 
action  is  on  the  equity  side  of  the  court,  and 
among  the  averments  by  way  of  supplement  is  that  of 
the  insolvency  of  Gibson,  the  surviving  partner.  This 
is  not  absolutely  denied  by  the  opposing  affidavit,  the 
denial  being  as  to  the  insolvency  of  the  firm  of  which 
he  was  a  member. 

In  Voorhia  v.  Child's  executor  (17  iT.  T.  364),  the 
doctrine  is  affirmed  that  in  any  action,  either  at  law  or 
in  equity,  against  the  representatives  of  a  deceased 
partner,  the  insolvency  of  a  surviving  partner  is  an 
essential  fact  to  recovery ;  but  the  court  reserved  the 
question  whether  such  fact  would  justify  a  joint  action 
against  the  survivors  and  the  representatives  of  the  de- 
ceased partner.  In  Van  Riper  v.  Poppenhausen  (43 
iV.  T.  68)  such  an  action  was  sustained  by  reason  of 
the  established  fact  that  the  surviving  partner  was, 
wholly  insolvent,  although  the  remedy  at  law  against 
him  had  not  been  exhausted. 

The  facts  alleged,  if  proved,  would  sustain  a  new 
action  against  Duncan,  and  the  liberal  policy  of  the 
Code,  in  causing  parties  to  be  brought  in  (§  122)  in 
order  to  prevent  circuity  of  action,  leads  to  the  conclur 
sion  that  this  application  should  be  gitmted. 

The  defendant  may  interpose  the  same  defenses  in 
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this  as  in  such  other  action,  except  the  statute  of  limi^ 
ations,  and  where  the  merits  presnmptiyely  appear,  and 
the  plaintiff  would  otherwise  be  remediless,  it  is  the 
duty  of  the  court  to  exercise  a  sound  discretion  and 
save  the  statute. 


BLACK  V.  CONTINENTAL  NATIONAL  BANK. 

iT.  71  Supreme  Oourty  First  DepartTnent;  Circuity 

March^  1877. 

Oalbndab   Pbactics. 

Where  leave  to  amend  is  granted,  with  no  provision  as  to  date  of  is- 
sue, the  issues  made  by  the  amended  pleading  control  the  place 
on  the  calendar,  unlefts  the  court,  in  its  discretion,  orders  that  it 
be  advanced.* 

Motion  upon  two  days'  previous  notice  on  the  part 
of  the  plaintiff,  to  place  cause  on  the  day  calendar,  re- 
turnable at  the  circuit. 

It  appeared  that  af  ler  the  cause  had  been  once  tried, 
a  new  issue  had  been  raised  by  the  service  of  an 
amended  answer.  The  order  granting  leave  to  amend 
said  nothing  about  the  date  of  issue.  The  cause  re- 
mained upon  the  calendar  by  its  former  number. 

W.  W.  Ooodrich^  tor  the  motion, — Contended  that 
the  original  issue  governed  the  place  of  the  cause  on 
the  calendar. 

*  For  the  rules  as  to  preferences  in  the  calendar  in  the  new  Code  of 
Civ.  Pro.  see  |$  278,  789,  795. 
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BtuToaghB  V.  FoBteran. 

John  W.  Sterling  J  opposed, — Cited  Bailey  v.  Spof- 
ford.* 

Westbrook,  J. — ^As  it  was  not  made  a  part  of  terms 
of  the  amendment  that  the  issue  should  date  back,  the 
right  to  advance  is  in  the  discretion  of  the  court. 
Owing  to  recent  employment  of  counsel,  the  trial 
should  wait  their  convenience  somewhat.  The  cause 
will  be  placed  on  the  calendar  for  June  term,  and  the 
court  can  then  make  such  further  order  as  to  its  trial 
as  will  be  just. 


BURROUGHS  v.  FOSTERAN. 
OUy  Court  cf  BrooJclyn  ;  Oeneral  Term,  1877. 

Mbchaiuc'b  Lien. — ^Psbsokal  Judoicbht. 

In  an  action  to  foreclose  a  mechanic's  lien,  the  owners  did  not  an- 
swer, but  paid  into  court  a  sum  they  admitted  to  be  due  to  the 
contractors,  which  plaintiffs  withdrew.  Mdd^  that  judgment 
should  not  be  reversed  because  the  referee  failed  to  report  whether 

*  In  the  case  of  Bailey  v.  Spofford,  Judge  Van  Brunt,  holding  the 
circuit  of  the  previous  month  of  February,  had  decided  that,  '^  the 
issues  made  by  the  amended  pleadings  are  the  only  issues  now  in  the 
ease,  and  must  control  the  place  of  the  cause  upon  the  calendar." 
The  plaintiff  has  since  [March  26,  1S77,]  been  heard  upon  the  same 
question  at  chambers  before  Mr.  Justice  Lawsbkcb,  who  has  given 
the  following  decision : — ''The  learned  justice  who  denied  the  mo- 
tion at  circuit  appears  to  have  been  entirely  right  in  saying  that  the 
amended  issues  are  the  only  issues  before  the  court,  and  must  control 
the  place  of  the  cause  upon  the  calendar.  There  is  therefore  no  rea- 
son for  interfering  with  his  direction  in  the  order  made  granting  the 
amendment.  If  the  cause  is  entitled  to  a  preference  upon  the  circuit 
calendaTi  application  for  such  preference  must  be  made  to  the  circuit 
judge.    Motion  denied;  no  costs." 
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there  was  any  indebtedness  from  owners  to  contractors  at  the  time 
when  the  lien  was  filed. 

To  establish  the  joint  liability  of  contractors  in  a  proceeding  to  fore- 
close a  mechanic's  lien,  it  is  not  necessary  to  prove  that  they  were 
partners,  if  there  be  evidence  that  the  liability  was  incurred  on 
their  joint  account.* 

In  an  action  to  foreclose  a  mechanic's  lien  a  personal  judgment  can 
be  recovered  against  the  contractors,  although  plaintiffs  fail  to  es- 
tablish a  lien,  unless  the  statute  distinctly  otherwise  provides,  f 

The  statute  is  to  be  so  construed,  if  it  may  be^  as  to  save  the  necessity 
of  two  actions. 

Under  the  Kings  and  Queens  county  act  fX.  1869,  p.  961,  chapter 

'*'See  Moss'  o.  Jerome,  10  Basw,  220  ;  Baaford  «.  Brown,  22  Me.  9  \ 
Tradesmen's  Bank  «.  Astor,  11  Wend.  87  ;  Chrisman  o.  Long,  1  Ind, 
212. 

t  In  TooKEB  «.  RiNALDO,  8upr€me  Cour%  Fint  Department,  OeMrd 
TenUf  May,  1877,  it  was  hdi  that,  an  action  brought  to  enforce  alien 
for  materials  furnished  towards  the  construction  of  a  building  is,  in 
its  nature,  a  foreclosure  proceeding  (see  chap.  879,  Iaws  of  1875,  § 
10).  The  court  may  order  a  reference  of  the  issues  in  such  an  action, 
under  the  provisions  of  the  code  as  to  compulsory  references. 

Appeal  from  an  order  of  reference. 

This  action  was  brought  to  foreclose  a  certain  mechanic's  lien,  filed 
by  plaintifEs  against  four  certain  pieces  or  parcels  of  land,  with  the 
buildings  thereon  erected,  and  known  as  Nos.  1019,  1021,  1023  and 
1025,  Second  avenue,  New  York  city,  and  owned  by  the  defendant, 
Rinaldo. 

The  answer  of  the  defendant,  Rinaldo,  among  other  things,  all^fed 
a  denial  of  the  performance  of  the  work  and  labor,  or  the  furnishing 
of  the  materials  by  the  pluntiffs  in  the  construction  of  the  premises, 
as  alleged  in  the  complaint. 

The  defendant,  Rinaldo,  the  owner  of  the  premises,  moved  st 
special  term  for  a  reference,  on  the  ground  that  the  trial  would  in- 
volve the  examination  of  a  long  account.  The  motion  was  granted 
and  the  cause  referred,  and  from  this  order  the  plaintiffs  appealed. 

ASbeiri  Cardoeo  and  Jaodbe  <§  Sink,  for  respondents. 

Weeke  A  FonUr,  for  appellants. 

BM^  as  above.    Opinion  by  Bbadt,  J.    Davis,  P.  J.,  conenning. 

For  other  cases  on  the  analogy  between  proceedings  to  foreclose 
fluch  liens  and  personal  actions,  and  the  extent  to  which  the  mlei 
applicable  in  actions  govern,  see  cases  at  pp.  111-128  of  thisTOL 
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478,  1 18), — providing  that  a  **  judgment  maybe  rendered  against  a 
contractor,  or  sub-contractor,  for  the  amount  which  shall  be  found 
owing  by  him,  in  addition  to  the  judgment  hereinbefore  provided 
for  against  such  owner," — ^judgment  against  the  owner  is  not  an 
essential  pre-requisite  to  obtaining  judgment  against  the  contrac- 
tor, or  sub-contractor.* 

*  For  the  corresponding  provisions  in  other  lien  laws  see  the  fol- 
lowing : 

The  New  York  city  act  (Z.  1875,  pp.  488-489,  c.  879)  provides  as 
follows  :  ''§17.  Whenever,  on  the  sale  of  property  subject  to  the 
lien,  there  is  a  deficiency  of  proceeds,  judgment  may  be  docketed 
for  the  deficiency  against  the  persons  named  in  the  judgment  as  lia- 
ble therefor  in  like  manner  and  with  like  effect  as  in  actions  for  the 
foreclosure  of  mortgages." 

''§20.  Nothing  contained  m  this  act  shall  be  construed  to  impair 
or  affect  the  right  of  any  person  to  whom  any  debt  may  be  due  for 
work  done  or  materials  furnished  to  maintain  a  personal  action  to 
recover  such  debt  against  the  person  liable  therefor." 

The  general  act  {L,  1873,  p.  747,  c.  489)  provides  :  "  §  15.  When 
such  action  is  brought  in  the  supreme  court,  or  in  the  county  court, 
such  court  shall  have  power  to  ascertain  and  declare  the  interests  of 
the  several  claimants,  if  more  than  one,  in  the  moneys  due  or  to 
grow  due  from  the  owner  or  other  person  or  persons  interested  in 
said  premises,  as  aforesaid,  and  the  priority  and  amounts  of  the  re- 
spective liens,  as  well  as  to  adjudge  or  decree  the  particular  person 
or  persons  entitled  thereto,  and  to  declare  the  interests  of  all  parties 
who  have  been  made  parties  to  the  proceedings,  and  to  conclude  the 
whole  controversy  iji  one  final  decision,  and  for  that  purpose  to  ren- 
der judgment  or  make  such  order  or  decree  in  favor  of  or  against 
any  one  or  more  of  the  parties  severally  or  jointly,  as  may  be  just, 
leaving  the  action  to  proceed  against  the  other  party  or  parties,  and 
may  order  separate  trials  between  any  of  the  parties,  in  its  discre- 
tion." 

The  Rensselaer  county  act  (1  L,  1866,  p.  14,  c.  778  of  1865)  pro- 
vides in  section  10  that  in  case  of  default  "the  amount  of  such  claim  may 
be  assessed  by  the  said  county  clerk,  if  the  action  is  in  the  supreme 
court  or  county  court,  and  if  before  a  justice  or  in  the  said  justice's 
court,  then  by  such  justice  or  said  justice's  court,  and  tipon  the  as- 
sessment of  damages  as  aforesaid,  judgment  shall  be  entered  upon 
■aid  assessment  establishing  the  amount  of  said  lien,  with  the  costs 
and  disbursements,  and  execution  shall  thereupon  issue  for  the  col- 
lection and  enforcement  of  said  claim,  so  adjudicated  and  established, 
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Horace  F.  Burronghs  and  others  brought  this  action 
against  Mathew  Fosteran  and  others,  to  foreclose  a 
mechanic's  lien  filed  against  Fosteran  and  Fagan  as 
contractors,  and  the  House  of  the  Good  Shepherd  as 
owners.  T3ie  api)eal  came  before  the  court,  from  the 
judgment  entered  upon  the  report  of  the  referee  to 
whom  the  issues  were  referred  for  trial 

The  lien  was  filed  April  29, 1874,  for  brick  and  build- 
ers' materials  furnished  to  the  contractors,  and  the  claim 
was  for  $1,135.99,  with  interest  from  February  25, 1874. 

The  defendants,  Fosteran  and  Fagan,  answered 
separately,  denying  their  joint  liabiUty  as  partners. 

Philip  8.  Crooke^  for  appellant. 

Oeorge  H.  Fisher  {Fisher  <ft  SemZeTj  attorneys),  for 
respondents, — ^Cited,  in  addition  to  citations  in  the 
opinion:  Phillips  on  Mech.  Lien^  %  295 ;  Schacttler  «. 
Gardiner,  41  How.  Pr.  243 ;  McGraw  v.  Godfrey,  66  N. 
T.  610  ;  Barton  v.  Herman,  8  Abb.  Pr.  N.  S.  899. 

The  referee  reported  the  whole  amount  claimed  as 
due  from  the  contractors,  and  that  nothing  was  due 

in  the  same  manner  bb  executions  upon  other  judgments  in  said 
courts,  in  actions  arising  on  contract  for  the  recovery  of  money  only, 
except  that  the  execution  shall  direct  the  offi^pr  to  sell  the  rigbt, 
title  and  interest  which  the  owner  had  in  the  premises  at  the  time  of 
filing  the  notice  prescribed  in  the  fourth  section  of  this  act,  or  at 
any  time  thereafter." 

When  the  case  is  tried  it  is  provided  in  section  18  that  it  shall  be 
'*  tried  in  all  respects  as  other  issues  joined  and  judgment  rendered  ia 
other  actions  arising  on  money  demands  upon  contracts  in  said  courts, 
and  the  judgment  thereupon  shall  be  enforced,  if  for  the  claimant,  as 
provided  by  the  tenth  section  of  this  act." 

The  Buffalo  act  (2  Z.  1871,  p.  1981,  c.  872)  provides  in  section  7  that, 
''the  court,  or  the  clerk  of  such  court,  or  the  justice,  as  the  case 
may  be,  shall,  upon  dife  proof,  assess  the  amount  of  such  claim,  and 
upon  such  assessment  judgment  shall  be  entered,  establishing  the 
amount  of  said  lien,  with  the  costs,  and  execution  shall  issue  there- 
upon." 
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from  the  owners  to  the  contractors  at  the  date  of  the 
filing  of  the  lien,  and  ux)on  his  rex)ort  a  personal  judg- 
ment was  entered  against  the  contractors  alone, 

McCiTE,  J.  [after  stating  the  facts.] — The  appeal  pre- 
sents two  questions :  1st.  As  to  the  joint  liability  of 
the  contractors ;  and,  2nd.  As  to  the  right  of  the  plain- 
tiffs to  a  personal  judgment  against  the  contractors, 
where  they  fail  to  establish  their  right  to  a  lien. 

A  third  question  is  suggested  affecting  the  regularity 
of  the  report,  in  this,  that  the  referee  failed  to  report 
whether  there  was  any  indebtedness  from  the  owners 
to  the  contractors  at  the  time  of  the  filing  of  the  lien. 
The  omission  of  the  referee  to  report  upon  this  question 
is  explained  by  the  fact  that  the  owners  do  not  appear 
to  have  put  in  any  answer.  It  was  stated  on  the  argu- 
ment, however,  that  a  sum  of  money,  which  was  admit- 
ted to  be  due  by  the  House  of  the  Good  Shepherd  to  the 
contractors,  had  been  already  paid  into  court  by  them, 
and  had  been  withdrawn  by  the  plaintiffs,  so  that,  for 
an  practical  purposes,  the  owners  were  relieved  from  all 
further  interest  in  the  controversy,  and  they  therefore 
left  the  action  to  proceed  without  formal  defense  on 
their  part. 

Whatever  force  there  may  have  been  in  this  objection 
to  the  form  and  substance  of  the  report,  was  obviated 
by  the  above  consideration,  and  also,  if  anything  further 
were  necessary,  by  the  special  finding  made  by  the- 
referee  at  the  request  of  the  defendants,  that  there  wa» 
no  indebtedness  from  the  owners  to  the  contractors. 

Upon  the  question  of  the  joint  liability  of  the  con- 
tractors, we  think  the  testimony  fully  justifies  the  find- 
ing of  the  referee.  It  was  not  necessary  that  there 
should  have  been  a  formal  or  general  paii;nership  be- 
tween them,  it  was  sufficient  that  as  to  this  particular 
work  the  material  was  purchased  for  their  jpint  ac^ 
count. 
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The  remaining  question  then  relates  to  the  entry  of  a 
personal  judgment  against  the  defendants.  The  defend- 
ants' position  is  this,  that  no  personal  judgment  can  be 
recovered  against  them  because  the  plaintiffs  have  &iled 
to  establish  a  lien,  and  our  attention  is  called  to  the 
language  of  the  act  {Laws  1862,  sec.  13,  chap.  478), 
which  says  that  a  ''judgment  may  be  rendered  against 
a  contractor,  or  sub-contractor  for  the  amount  which 
shall  be  found  owing  by  him,  in  addition  to  the  judg- 
ment hereinbefore  provided  for  against  such  owner." 
And  it  is  urged  that  inasmuch  as  the  judgment,  con- 
templated as  the  main  reliance  and  security  of  the 
lienor,  failed  because  there  was  nothing  due  from  the 
owners  to  the  contractors,  there  was  no  judgment  to 
which  this  i)ersonal  judgment  could  be  added ;  in  other 
words,  and  to  qtlote  the  language  of  counsel,  "some- 
thing could  not  be  added  to  nothing."  That  it  would 
be  in  effect  "to  i>ermit  the  plaintiff  to  abandon  the 
action  under  the  lien  law,  and  to  proceed  to  judgment 
as  if  the  action  had  been  on  contract  for  goods  sold 
and  delivered." 

We  think  the  construction  placed  upon  this  section 
by  appellants'  counsel  entirely  too  restricted.  It  was 
clearly  the  intent  of  the  legislature  to  determine  all  the 
rights  of  the  parties  as  between  themselves  in  the  one 
action.  The  very  first  fact  which  it  was  necessary 'to 
establish  was  the  indebtedness  from  the  contractors  or 
sub-contractors  to  the  lienor.  If  he  failed  in  this,  the 
lienor  had  no  further  standing  in  court,  for  the  lien  was 
given  only  to  him  who  had  furnished  materials,  &c. 
Having,  however,  established  the  indebtedness  from  the 
contractors  to  him,  it  was  eminently  proper  to  go  one 
step  further,  and  give  full  effect  to  this  determination 
by  giving  the  lienor  a  judgment  for  the  amount  so  found 
due  ;  and  therefore  the  legislature  provided  that  there 
should  not  only  be  a  remedy  in  rem  but  also  in  per  son- 
am^  as  against  those  i)ersonaIly  liable  for  the  debt.  Other- 
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wise,  if  the  plaintiff  failed  to  realize  enongh  out  of  the 
sale  of  the  land  to  pay  his  claim  he  would  be  obliged 
to  resort  to  an  ordinary  action  at  law  to  recover  the  de- 
ficiency— a  very  useless  burden  to  place  upon  the  cred- 
itor, since  the  court  had  full  jurisdiction  over  the  parties 
and  was  competent  to  determine  their  respective  rights 
and  obligations  and  to  render  judgment,  full  and  final, 
in  resi)ect  thereto. 

This  is  the  construction  which  has  been  adopted  by 
us  in  several  cases  arising  under  the  lien  law,  and  such 
also  is  the  rule  which  has  been  declared  by  the  court 
of  appeals,  as  we  understand  it  (Spencer  v.  Bamett, 
35  N.  Y.  94 ;  Glacius  v.  Black,  50  Id.  153).  I  am  aware 
that  a  different  construction  has  at  times  prevailed. 

In  Titus  V.  Opie  (not  reported),  a  case  arising  in  the 
second  judicial  district,  Lott,  J.,  delivering  the  decision 
of  the  court  at  general  term,  there  was  an  expression  of 
opinion  to  the  effect  that  a  personal  judgment  was  only 
authorized  in  the  case  of  a  valid  lien  against  the  owner, 
and  in  addition  to  the  judgment  establishing  a  lien. 
But  it  is  proper  to  observe  that  the  decision  of  the  court 
reversing  the  judgment  below  was  not  placed  upon  this 
ground,  but  upon  the  ground  of  error  in  the  admission 
of  testimony. 

In  Grant  v.  Vandercook  (57  Barb.  165),  decided  in 
1867,  it  was  held  that  where  a  lien  has  failed  or  ex- 
pired no  judgment  whatever  could  be  rendered  for  the 
claimant ;  and  in  Donnelly  v.  Libby  (1  Sweeny y  259), 
decided  in  1869,  a  similar  rule  was  adopted. 

Kelsey  v.  Rourke  (50  ffau).  Fr.  315),  decided  in 
1876  (involving  the  Albany  lien  law),  holding  that  a 
X)ersonal  judgment  cannot  be  rendered  in  a  proceeding 
to  enforce  a  lien  in  a  case  where  the  lien  has  ceased, 
rests  upon  the  authority  of  Grant  v.  Vandercook  and 
Benton  v.  Wickwire  (54  If.  T.  228). 

Moran  v.  Chase  (52  If.  T.  346),  is  also  referred  to 
as  sustaining  the  same  doctrine. 


d4»  ABBOTT'S    NEW   CASES. 


Bonoughfl  IV  IV>gteianu 


I  hay^t  hfiv^  iK>ticed  the  leadiiig  cases  to  which  our 
attention  has  bean  called  as  supporting  the  appellanti^ 
positioB.  A  briel  examination,  however,  of  a  few  cases 
to  which  I  will  now  call  attention  will,  I  think,  be 
sufficient  to  establish  the  proposition  that  a  i)ersonal 
judgment  may  be  rendered  although  the  lien  fail. 

Glacius  «.  Black  (60  iVl  T.  145),  directly  involved 
the  question  under  examination. 

The  appeal  was  from  a  judgment  of  the  general  term 
of  the  supreme  court,  in  the  second  judicial  department^ 
affirming  a  judgment  in  favor  of  th^  plaintiff  upon  the 
report  of  a  referee,  and  the  action  was  upon  a  claim 
filed  under  the  mechanic's  lien  law.  The  plaintiffs  re- 
covered personal  judgment. 

The  judgment  below  was  reversed  upon  the  ground 
that  the  referee  erred  in  regarding  the  acceptance  of 
work  by  the  architeQt  as  conclusive  upon  the  questi(Hi 
of  performance  of  the  contract. 

At  the  close  of  his  opinion,  the  chief  ji^stice  says^ 
^  ^  The  x>oint  is  made  by  the  appellant  that  the  judgment 
should  be  reversed,  without  a  new  trial,  claiming  tha^ 
the  lien  has  expired,  and  no  personal  judgment  can  be 
iiendered  against  the  defendant.  This  position  is  not 
tenable.  If  the  lien  has  expired,  the  action  can  still  be 
prosecuted  as  a  personal  action," — thus  directly  revers- 
ing the  cases  above  cited  (Grant  r>.  Yandercook, 
Donnelly  v.  libbey,  and  Titus  v.  Opie). 

Although  decided  in  1872,  Glacius  v.  Black  does 
not  seem  to  have  been  brought  to  the  notice  of  the 
referee  who  decided  Kelsey  v.  Bourke. 

On  a  re-trial  of  Glacius  v.  Black,  personal  judg- 
ment waa  recovered  against  the  defendants,  no  lien 
being  demanded,  and  the  judgment  affirmed  on  appeal 
by  the  supreme  court  at  general  term  (4  Burij  91). 

The  referee  in  Kelsey  v.  Bpurke  clearly  mistook  the 
effect  of  the  decision  in  Benton  v.  Wickwire,  54  i\r.  T. 
228.    This  case  arose  under  a  lien  act  (sec.  20,  chap.  402, 
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Lwvbs  1864),  which  provided  that  if  judgment  was  re- 
coverecl  within  a  year  it  should  be  a  lien,  and  on  appeal 
the  commissioners  held  that  the  judgment  not  having 
been  recovered  within  the  year,  the  lien  was  dis- 
charged ;  that  is  all  that  was  decided.  Commissioner 
II:eynold8,  it  is  true,  did  say,  "It  is  claimed,  however, 
that  if  the  jMroceedings  to  enforce  the  lien  failed  a  per- 
sonal judgment  should  have  been  ordered  against  the 
defendant.  I  am  unable  to  see  how  that  could  have 
been  proi)erly  done.  No  such  question  appears  to  have 
been  made  at  the  trial,  and  it  is  not  now  before  us." 
This  expression  of  opinion,  however,  on  a  question  not 
before  the  court,  is  not  to  be  regarded  as  authority. 

In  Moran  u.  Chase,  52  N,  T.  346,  nothing  more  was 
decided  than  that  the  personal  judgment  entered  against 
the  owner  was  not  warranted  by  the  report  of  the  ref- 
eree. Judge  Rapallo  adding  "that  it  did  not  seem 
to  be  warranted  by  the  statute."  The  doubt  was  sug- 
gested to  the  learned  judge,  probably,  by  the  fact  that 
the  language  of  the  section,  in  terms,  refers  only  to  a 
personal  judgment  against  the  contractor  or  sub-con- 
tractor. 

But  in  HaUahan  ^.  Herbert,  57  N.  T.  417,  the  coin- 
mission  ot  appeals  having  before  it  the  precise  ques- 
tion as  to  which  a  doubt  was  suggested  by  Judge 
Rapallo,  held  that  when  the  owner  was  also  the  con- 
tractor, a  personal  judgment  might  be  had  against  him ; 
the  court  observing  that  the  object,  as  well  as  the  clear 
intent  of  the  section,  was  to  save  the  necessity  of  two 
actions, — one  for  the  enforcement  of  the  lien  against  the 
land  of  the  owner,  and  another  for  the  recovery  of  the 
debt  from  the  party  personally  liable  for  it. 

HaUahan  v.  Herbert  arose  under  the  New  York 
lien  act  of  1861,  as  amended  by  Laws  of  1866,  chap. 
404, — section  6  of  which  is  in  the  same  words  as  section 
18  of  the  act  now  under  review. 

I  have  thus  examined  all  the  leading  cases  on  which 
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the  appellants  rely.  It  will  be  found  thsd  they  do  not 
sustain  their  position,  or  when  they  do,  their  authority 
has  been  expressly  overruled. 

Glacius  V.  Black  is  still  undisputed  authority  upon 
the  question  of  x>ersonal  liability  when  even  the  right 
to  the  lien  has  failed. 

The  judgment  appealed  from  should  be  aflinaed, 
with  costs. 

All  the  other  judges  concurred. 


ALLEN  V.  WTLLTAMSBURGH  SAVINGS-BANK. 
City  Court  of  Brooklyn  ;  General  Term^  Aprils  1876. 

AGE2!rr.— ^HtTBBAliD    AHO)   WiFE. — SaVINQB  BaITK^S   LiaBIUTT  OK 

FoBOED  Order. 

A  wife  is  not  presumed  to  be  her  husband^s  agent  for  the  purpose  of 

drawing  his  money  from  a  savings  bank. 
A  by-law  of  a  savings  bank,  requiring  its  ''best  efforts"  to  avoid 

mispayments,  calls  for  more  than  ordinary  care  and  diligence. 
If  it  did  not,  it  would  not  be  error  to  instruct  the  jury  in  the  words 

of  the  by-law,  and  refuse  to  instruct  them  in  the  words  of  the'l^ 

gal  equivalent. 

Appeal  by  defendants  from  an  order  denying  a  new 
trial  and  from  a  judgment. 

This  action  was  brought  by  Isaac  Allen  against  the 
Williamsburgh  Savings  Bank,  to  recover  an  alleged 
balance  due  the  plaintiflf  as  depositor  of  the  defen- 
dants. 

Anna  Allen,  the  former  wife  of  the  plaintiff,  on 
June  12,  1862,  opened  an  account  with  the  defendants, 
and  subscribed  her  name  to  the  signature  book.    In 
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March,  1863,  this  account  was  made  payable  to  the 
plaintiJSf,  and  he  also  subscribed  his  name  to  the  signa- 
ture book,  and  thereby  agreed  to  be  governed  by  the 
by-laws  and  regulations  of  the  defendants. 

When  Anna  Allen  opened  her  account  she  received 
from  the  defendants  a  bank  book  containing  a  credit 
for  her  deposit,  and  also  extracts  from  the  by-laws  of 
the  bank,  regulating  deposits  and  drafts,  among  which 
were  the  following,  viz : 

"All  deposits  shall  be  regularly  entered  in  the 
books  of  the  bank,  and  also  in  a  book  to  be  furnished 
to  the  depositor,  which  shall  be  kept  by  him  or  her  as 
a  voucher  for  his  or  her  deposits." 

"  Drafts  may  be  made  personally  or  by  the  order  in 
writing  of  the  depositor  (if  the  bank  have  the  signa- 
ture of  the  party  on  their  signature  book),  but  no  per- 
son shall  have  the  right  to  demand  any  part  of  his  or 
her  principal  or  interest  without  producing  his  or  her 
bank  book,  that  such  payments  may  be  entered  there- 


in." 


"  The  bank  will  use  its  best  efforts  to  prevent  frauds, 
but  all  payments  made  to  persons  producing  the  de- 
posit book  shall  be  deemed  good  and  valid  payments 
to  depositors  respectively." 

Anna  Allen  died  in  1869  and  the  plaintiff  married 
Martha  Allen  about  a  year  afterwards.  Since  that  time 
the  latter  had  been  in  the  habit  of  taking  the  book  to 
the  bank  and  making  deposits  for  the  plaintiff.  On 
October  14,  1874,  without  plaintiff's  knowledge,  she 
obtained  the  deposit  book  from  the  trunk  in  which  it 
was  locked,  and  took  it  to  the  bank  for  the  purpose  of 
drawing  $2,860.  The  signature  clerk,  who  had  charge 
of  all  applications  for  drafts,  filled  out  for  her  a  draft 
for  that  amount  and  gave  it  to  her  for  the  purpose  of 
getting  plaintiff's  signature.  She  returned  the  next 
day,  and  presented  the  draft  with  plaintiff's  name 
signed  thereto,  and  with  the  book  for  payment. 
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The  signature  clerk  compared  the  signature  with 
that  of  plaiutid  on  the  signature  book  ;  found  it  to  re- 
semble that  thereon ;  and  certified  the  correctness 
thereof  to  the  paying  teller,  who  paid  her  the  mixiey 
and  entered  the  payment  on  the  bank  book.  The 
plaintiff  testified  that  he  did  not  sign  the  check,  but 
that  the,  signature  resembled  his  name  '^but  not 
exactly  as  I  write  it."  The  dispute  between  the  i>ar- 
ties  was  in  reference  to  this  payment  to  plaintiff's  wife, 
which  he  claimed  was  made  on  a  forged  draft. 

When  the  evidence  was  closed  the  defendant's 
counsel  made  several  requests  to  the  judge  to  chaige, 
which  were  refused,  and  which  sufficiently  appear  in 
the  opinion. 

The  jury  found  a  verdict  for  the  plaintiff  for  the 
full  amount. 

The  defendants  appealed. 

8.  M.  <fe  D.  E.  Meeker^  for  appellants. — I.  The  by- 
laws and  regulations,  assented  to  by  plaintiff,  formed 
part  of  the  contract  between  the  parties  (Schoenwald 
V.  Metropolitan  Savings  Bank,  57  N.  T,  418  ;  Appleby 
t?.  Erie  County  Savings  Biank,  62  JST,  T.  12). 

II.  Defendants  having  paid  the  amount  in  dispute 
according  to  the  by-laws  and  regulations,  the  payment 
should  be  binding  upon  the  plaintiff. 

III.  The  judge  should  have  directed  the  jury  to 
credit  the  defendants  with  that  payment,  if  they  exer- 
cised ordinary  care  and  diligence  to  ascertain  whether 
the  order  was  signed  by  the  plaintiff  and  paid  the  same 
in  good  faith  to  the  person  presenting  the  order  and 
bank  book. 

rV.  The  verdict  is  against  the  weight  of  evidence. 

D.  P.  BatTiard  (A.  <fe  J.  Z.  Lofty  attorneys),  for  re- 
spondent. 
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Neilson,  Ch.  J. — ^At  the  close  of  the  case  at  the 
trial  three  exceptions  were  taken  on  behalf  of  the  de^ 
fendants. 

First.  The  defendant's  counsel  requested  the  court 
to  charge,  that  the  payment  of  the  sum  for  which  the 
action  was  brought,  to  the  plaintiff's  wife,  was  a  valid 
payment  to  him.  We  think  that  was  properly  refused. 
There  was  no  evidence  tending  to  i^ow  that  the  plain- 
tiff's  wife  was  his  agent  in  the  matter  of  drawing  the 
money,  or  had  authority  to  thus  act  for  him ;  such  au- 
thority could  not  arise  or  be  inferred  from  the  mere 
marital  relation. 

Secondly.  The  learned  judge  stated  to  the  jury  that 
the  only  question  for  them  was,  whether  the  defen- 
dants had  used  ^^  their  best  efforts  "  to  secure  the  pay- 
ment to  the  jwoper  person ;"  that  if  they  did  so  they 
should  be  credited  with  the  amount.  That  if  they  did 
not  thus  use  "  their  best  efforts,"  the  jury  should  find 
for  the  plaintiff.  As  this  direction  was  in  the  very 
terms  of  a  portion  of  the  by-law  framed  for  the  pro- 
tection of  the  bank,  and  as  notice  to  the  customer,  the 
force  of  the  objection  is  not  apparent.  If  the  learned 
counsel  thought  that  some  reference  should  have  been 
made  in  that  connection  to  the  residue  of  the  by-law, 
a  request  to  that  effect  might  have  been  made.  But 
under  the  last  clause  of  the  by-law  the  defendant 
would  not  have  been  discharged  by  a  payment  to  the 
holder  of  the  book,  if  negligently  made.  It  must  have 
been  made  in  good  faith,  the  best  efforts  used  to  pre- 
vent fraud.  That  clause  applies  to  an  instance  where 
the  customer  may  be  falsely  personated  by  another  ;  a 
payment  to  the  holder  of  the  book  under  the  belief 
that  he  was  in  fact  the  owner  of  the  money.  In  this 
case  it  was  known  that  the  i)erson  producing  the  book 
was  not  the  depositor,  and  an  order  from  him  was  re- 
quired ;  the  error  was  in  treating  the  written  order 
produced  as  if  it  were  genidne. 
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Thirdlp.  The  court  declined  to  charge  that  if  the 
defendant  exercised  ordinary  care  and  diligence  to  as- 
certain that  the  order  was  signed  by  the  plaintiff,  and 
paid  the  same  in  good  faith,  said  i>ayment  should 
be  credited.    That  the  i)ayment  should  have  been  made 
in  good  faith,  appears  to  have  been  assumed  on  the 
trial.    If  by  the  term  "  ordinary  care  and  diligence" 
was  intended  more  or  less  than  the  tbse  of  their  best 
efforts^  it  was  proi)erly  rejected.    In  either  view,  a 
charge  in  conformity  with  that  request  would  have 
been  a  modification  of  or  departure  from  the  contract. 
The  learned  judge  may  have  thought  that  it  was  not 
well  to  burden  the  minds  of  the  jury  with  technical 
distinctions  between  the  different  degrees  of  care  or  of 
negligence.    The  jury  might  have  been  misled  by  the 
use  of  qualifying  words,  and  it  was  prudent  to  refrain 
from  testing  their  intelligence  in  that  manner,  as  the 
parties  had  fixed  upon  a  term  well  adapted  to  the  com- 
mon apprehension ;    it  would  have  been  si)eculativ0 
and  adventurous  to  have  substituted  another  term,  even 
though  it  might  be  one  in  legal  use.    If  the  instrac- 
tions  requested  had  been  given,  the  jury  would  have 
regarded  the  ordinary  care  and  diligence  suggested  as 
merely  equivalent  to  the  defendant's  best  efforts. 

It  would  seem,  therefore,  that  no  prejudice  was  snf- 
ferred  from  the  refusal  to  charge  as  requested.  The 
mere  fact  that  plaintiff  did  not  sign  the  order  on  which 
the  money  was  drawn,  was  not  determinate,  nor  was  it 
so  regarded  on  the  trial.  The  question  remained, 
whether  the  signature  to  the  order  was  in  api)earance 
and  character  so  like  that  of  the  plaintiff's  that  by  the 
use  of  the  best  efforts  that  could  reasonably  have  been 
made-a  term  implying  care,  skiU,  and  good  faith,- 
the  difference  could  not  have  been  detected.  We  are 
quite  sensible  that  each  of  the  numerous  customers  of 
the  bank  may  not  write  a  uniform  hand,  and  that,  by 
a  skillful  imitation  of  the  signature  of  a  depositor. 


ABBOTT'S    NEW   CASES.  347 

Bieger  «.  Culyer. 

esj)ecially  where  that  signature  is  not  very  character- 
istic, the  teller  or  cashier  may  be  misled.  Could  we 
perceive  in  this  instance  any  fraud,  management  or  in- 
direction on  the  part  of  this  plaintiflf,  we  should  seek 
to  avoid  the  verdict.  But  the  testimony  was  properly 
given  to  the  jury,  and  on  the  question  of  fact  we  can 
not  say  that  they  have  erred. 

We  may  well  regret  that  institutions  so  useful  to 
frugal  persons  of  moderate  means,  should  be  liable  to 
such  losses.  But  cases  of  the  kind  have  arisen,  and  un- 
der the  present  practice  will  arise; 

The  cashier  of  the  bank,  however  expert,  may  not 
always  be  able  to  detect  a  spurious  signature.  A  further 
precaution  might  be  adopted.  The  bank  could  refuse 
to  pay  money  on  any  written  order  or  transfer  not  duly 
proved  or  acknowledged  before  a  notary.  If  mistakes 
should  occur,  even  after  that  precaution,  the  bank 
would  have  little  reason  to  apprehend  an  adverse  ver- 
dict from  a  jury. 

The  judgment  and  order  appealed  from,  should  be 
affirmed  with  costs. 


SIEGER    V.    CULYER. 
Oily  Court  of  Brooklyn ;  General  Term^  Aprilj  1876. 

SociAii  Club. — Incorforations. — Personal  LLABiLrrroF  Officers. 

The  president  of  an  incorporated  social  club,  who  is  not  also  a  trus- 
tee of  the  club,  is  not  personally  responsible  for  debts  incurred  by 
him,  as  its  president,  for  its  benefit. 

Appeal  by  defendant  from  a  verdict  given  under  di- 
rection of  the  court. 

This  action  was  brought  by  William  Sieger,  as  ex- 
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ecutor  of  Henry  A.  Graef,  against  John  Y.  Culyer,  on 
the  following  promissory  note. 

"  $763.47.  Brooklyn,  10  July,  1874. 

"  On  February  1,  1876,  the  Faust  Club  promises  to 
pay  to  the  order  of  H.  A.  Graef,  $768.74,  at  Faust 
Club,  181  Remsen  Street.    Value  received. 
"  No.  1,  Due  Feb.  4.       John  Y.  Culyer, 

PresH  Faust  Club." 

llie  defendant,  in  the  year  1874,  was  the  president 
of  the  Faust  Club,  organized  under  chap.  368,  Laws  of 
1865,  entitled  "  An  act  for  the  incorporation  of  societies 
or  clubs  for  certain  social  and  recreative  purposes,"  and 
bs  such  president,  in  the  name  of  said  club,  made  the 
promissory  note  of  said  club,  and  delivered  the  same  to 
the  plaintiff's  testator  for  merchandise  supplied  to  said 
club  for  its  use. 

A  verdict  waft  directed  for  the  plaintiff,  exceptions 
to  be  heard  in  the  first  instance  at  the  general  term. 

*rhe  following  facts  Appeared  ih  evidence : 

1st.  That  the  club  was  incorporated  under  section  1 
of  said  act,  by  filing  a  certificate  in  writing  as  required 
by  the  act,  in  which  certificate  it  was  declared  that  the 
number  of  directors  who  should  manage  the  affairs  of 
said  club  should  be  three.  The  directors  for  the  first 
year  were  also  designated  as  required  by  the  act.  The 
defendant  was  not  named  ad  director. 

2nd.  It  did  not  appear  that  there  ever  had  been 
any  election  for  directors  to  take  the  places  of  the  three 
named  in  said  certificate. 

3rd.  That  after  the  filing  of  the  certificate — but  at 
what  particular  date,  did  not  appear — the  said  club 
adopted  a  constitution. 

Article  2  thereof,  fixed  the  annual  meeting  of  the 
club  for  election  of  officers,  &c. ;  and  article  3  de- 
clared that  the  government  of  the  club  should  be 
vested  in  a  president,  vice-president,  treasurer,  record- 
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ing  secretary,  financial  secretary,  and  ten  directors, 
who  were  to  hold  office  for  one  year  after  election,  and 
until  their  successors  should  be  elected. 

4th.  That  in  the  year  1874,  the  defendant  was 
president  of  the  club,  and  that  this  was  the  only  office 
he  held  in  the  club. 

It  was  allied  in  the  complaint,  that  at  the  time  the 
debt  was  contracted,  for  which  the  note  was  given,  the 
defendant  was  a  trustee  of  the  club.  This  was  denied 
by  the  answer,  and  the  only  proof  upon  this  point  was, 
that  the  defendant  was  the  president  of  the  club.  At 
the  trial,  after  both  sides  had  put  in  all  their  evidence, 
the  court  directed  a  verdict  for  plaintiff  for  $590.67, 
aiid  ordered  the  exceptions  to  be  heard  in  the  first 
instance,  at  the  general  term. 

JV.  ff.  Clement,  for  appellant, — Cited,  L.  1885,  p. 
602,  c.  368 ;  L.  1873,  p.  1065,  c.  698 ;  HaU  v.  Sigel,  13 
Abb.  Pr.  If.  8.  178 ;  Craw  v.  Easterly,  4  Lans.  513 ; 
Diven  v.  Lee,  36  If.  T.  302. 

James  H.  OUhert  {Oilbert  &  Cam€Ton\  for  respond- 
ent» — L.  1865,  p.  692,  c.  368,  §  7 ;  Addison  on  Contr. 
963,  and  cases  cited. 

McCuE,  J. — [After  stating  the  fact&] — ^The  ground 
upon  which  it  is  sought  to  hold  the  defendant  liable 
appears  from  the  following  words  of  the  counsel  for  the 
plaintiff :  ^^  I  se^  to  charge  him  as  president  of  the 
Faust  Club,  holding  that  that  fact  constituted  him  a 
trustee  in  the  absence  of  any  other." 

This  projyosition  involves  the  cmly  question  in  the 
case.  Is  the  defendant,  by  reason  of  his  being  the 
president  of  the  club,  liable  under  section  7  of  the  said 
act, — which  makes  the  trustees  jointly  and  severally  lia- 
ble for  all  debts  due  from  said  company  or  corporation, 
contracted  while  they  are  such  trustees,  &c. }  (Hall  v. 
Sigel,  13  Abb.  Pr.  N.  8.  178,  184). 
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Some  distinction  is  attempted  to  be  made  between 
the  designation  director  and  trustee,  as  though  the  lat- 
ter designation  was  intended  to  carry  with  it  a  more 
extended  liability,  and  to  apply  to  persons  other  than 
those  who  were  the  formally  and  regularly  elected  di- 
rectors ;  and  it  is  in  this  sense  undoubtedly,  and  in  anal- 
ogy to  what  is  claimed  to  be  the  English  rule  in  such 
cases,  that  the  defendant,  because  he  was  president,  is 
sought  to  be  held  as  a  trustee.  It  will  be  observed, 
however,  that  the  act  speaks  of  those  who  are  to  man- 
age the  society  as  the  trustees,  directors,  or  managers. 
By  sections  1  and  3  power  is  given  to  the  society  to 
elect  annually  from  its  members,  its  trustees,  directors, 
or  managers,  at  such  time  and  place  and  in  such  man- 
ner as  may  be  designated  by  its  by-laws ;  and  they  are 
to  have  the  control  and  management  of  the  affairs  and 
funds  of  the  society.  Section  7,  which  imposes  the  lia- 
bility before  referred  to,  speaks,  it  is  true,  only  of  trus- 
tees, but  we  are  of  opinion  that  j;he  legislature  clearly 
intended  to  embrace  within  that  term,  those  who  had 
the  legal  control  and  management  of  the  affairs  of  the 
society,  whether  called  trustees,  or  directors,  or  mana- 
gers. 

The  constitution  adopted  by  the  club  seems  to  have 
attempted  the  creation  of  a  different,  and  in  point  of 
numbers,  a  more  numerous  body  of  trustees,  directors, 
or  managers ;  but  this  was  clearly  beyond  the  jKJwer  of 
the  society  to  do,  for  by  its  original  certificate  of  incor- 
poration the  number  veas  limited  to  three,  and  although, 
by  the  act  of  1873  (chap.  698),  the  society  was  author- 
ized to  increase  the  number  of  its  trustees  to  thirteen, 
there  is  no  evidence  that  the  proper  action  to  increase 
the  number  was  ever  taken  by  the  society.  Besides,  the 
number  attempted  to  be  fixed  by  the  constitution  is  fif- 
teen, which  is  in  direct  violation  of  the  act  of  1873  it- 
self—and therefore  void. 

Ai)art,  however,  from  this  consideration,  it  is  by  no 
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means  clear  that  the  constitution  intended  to  make  the 
president  of  the  clnb  a  director.  In  subdivision  6  of  arti- 
cle 4  it  declares  that  "  The  directory  shall  consist  of  the 
president,  vice-president,  treasurer,  financial  secretary, 
and  recording  secretary,  and  ten  directors,''  thus  evi- 
dently drawing  a  distinction  between  those  who  were 
directors  eo  nomine  of  the  club,  and  those  officers  who 
for  the  general  purposes  of  the  clnb  were  associated 
with  them  in  the  management  of  its  affairs. 

It  will  be  observed  also  that  all  corporations  formed 
ander  the  general  act,  were  given  the  general  powers 
conferred  by  and  thus  were  made  subsidiary  to  the  pro- 
visions and  restrictions  of  title  3,  chapter  18,  part  1,  of 
the  Revised  Statutes  (§  9  of  act  of  1865).  Among  these 
powers  was  the  power  to  appoint  such  subordinate 
officers  and  agents  as  the  business  of  the  corporation 
shall  require,  and  to  make  by-laws  not  inconsistent 
with  any  existing  law  for  the  management  of  its  prop- 
erty, &c.  (See  subd.  6,  6,  §  1,  title  8,  chap.  18,  part 
1,  of  B.  S.). 

It  was  not  inconsistent  with  the  act  of  1865,  to  elect 
a  president,  whose  duty  was  to  preside  at  all  meetings 
of  the  club  and  of  the  directory,  so  far,  at  least,  as  the 
general  social  purposes  of  the  club  were  concerned ;  but 
it  was  clearly  beyond  the  power  of  the  club  to  elect  any 
persons  with  authority  to  represent  the  corporation  and 
to  manage  or  control  its  affairs,  except  according  to  the 
terms  of  the  act  under  which  the  corporation  came 
into  existence.  And  although  the  defendant  acted  as 
president,  he  is  not  thereby  estopped  from  denying 
that  he  was  a  trustee.  It  does  not  appear  that  the 
plaintiff's  testator  gave  credit  to  the  club  on  the  faith 
that  the  defendant  was  a  trustee  (Craw  v.  Easterly,  4 
Lan^.  522). 

In  the  absence  of  any  proof  that  any  trustees  were 
ever  elected  to  take  the  places  of  the  trustees  named 
in  the  original  certificate  of  incorporation,  we  have  the 
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right  to  presume  that  the  original  troBtees  have  still 
continued  to  act,  and  are  now  in  office,  and  that  they 
alone  are  subject  to  the  penalty  fixed  by  section  7  of 
the  act  (Reed  t>.  Keese,  60  If.  T.  616), 

We  are  of  the  opinion^  therefore,  that  the  defend- 
ant was  not  a  trustee,  within  the  terms  of  section  7  of 
the  act  of  1865,  and  that  he  is  not  liable  for  the  debt  of 
the  club. 

The  exception  to  the  direction  given  by  the  court 
below  was  well  taken,  and  the  defendant  was  entitled 
to  have  the  complaint  dismissed. 

New  trial  ordered  with  costs  to  abide  the  event. 

Beykolbs,  J.,  concurred. 


COESAN  t).  OLIVBB. 

City  Court  of  Brooklyn;  Oeneral  Term^  Decern^ 

her,  1875. 

CONYEBSION  OF  PEI180NAI<   PbOPERTT. 

An  action  brought  by  an  assignee  of  goods,  for  their  conversion,  is 
not  defeated  by  the  fact  that  defendant  parted  with  posseasioii 
before  the  plaintiff  became  assignee,  and  before  he  made  demand  on 
defendant. 

Appeal  by  defendant  from  a  judgment  rendered  on 
a  verdict  in  favor  of  the  plaintiff. 

This  action  was  brought  by  William  C.  Corsan,  the 
plaintiff,  against  Richard  Oliver,  the  defendant,  to  re- 
cover damages  for  the  conversion  of  personal  property. 
On  December  31,  1868,  Robert  B.  Hughes  had  posses- 
sion of  a  store,  No.  16  Fulton  avenue,  Brooklyn, 
under  a  lease  from  defendant,  to  expire  May  1,  1871, 
rent  payable  monthly,  in  advance. 
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The  tenant,  after  the  lease,  placed  fixtures  in  the 
store.  On  the  said  December  31,  1868,  the  sheriff 
seized  his  goods,  under  attachment ;  took  possession, 
and  remained  in  possession  until  January  7  or  8,  1869, 
when  he  removed  the  goods,  and  the  store  was  left  va- 
cant, except  the  fixtures,  and  so  remained,  until  re-let 
by  the  defendant.  By  a  provision  in  the  lease  the 
landlord  was  authorized  to  re-let  the  premises  on  ac- 
count of  the  tenant,  if  they  became  vacant,  or  were 
deserted,  during  the  term.    Rent  became  due  January 

I,  1869,  and  was  not  paid ;  and  on  February  1,  1869, 
the  store  was  rented  by  defendant's  agent  to  one  Flem- 
ing, under  the  authority  in  the  lease  ;  and  Fleming  took 
possession  of  the  store,  with  the  fixtures.  After  that, 
defendant  had  no  control  over  the  fixtures.    On  March 

II,  1869,  while  the  fixtures  were  in  i)Q6session  of  Flem- 
ing, Hughes  sold  the  fixtures  to  the  plcantiff .  After 
this,  and  during  the  same  month,  the  property  was  de- 
manded of  defendant. 

When  applied  to  for  a  delivery  of  the  fixtures,  the 
defendant  placed  his  refusal  upon  the  ground  ^*  that 
the  tenant  had  left  the  store,  and  that  there  were  ar- 
rears of  rent  for  which  he  claimed,  and  consequently 
could  not  give  up  the  fixtures." 

To  the  plaintiff's  attorney,  when  he  made  a  demand,, 
the  defendant  said,  ^^  he  would  consider  the  matter — 
he  had  the  fixtures ; "  but  afterwards,  when  the  attor- 
ney called  for  a  final  answer,  the  defendant  replied  r 
"that  he  could  not  deliver  up  the  fixtures — ^that  he^ 
had  rented  them  with  the  premises ;  he  was  so  ad- 
vised." 

Daniel  T.  Walden  {Sterling  <fe  Walden^  attorneys),, 
for  api)ellant, — Cited,  on  t[uestion  of  defendant's  right 
to  let  the  fixtures :  Breese  v.  Bange,  2  E.  D.  Smithy 
474-487,  488,  and  cases  cited ;  Yoorhees  i).  McOinnis^ 
48  N.  T.  278;  D'Eyncourt  v.  Gregory,,  Zu.  A,  3  Eq^ 
Vol.  n.— 28 
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382,  394,  396 ;  Cullwick  t>.  Swindell,  Id.  248,  253,  255 ; 
Longhran  v.  Ross,  45  If.  Y.  792 ;  MiUer  v.  Plumb,  6 
Cow.  665 ;  Tabor  v.  Robinson,  36  Barb.  483 ;  Taylor  L. 
and  T.  §§  651,  533 ;  Fawcett  L.  and  T.  297 ;  Pugh  «.  Al- 
ton, 38  L.  J.  Ch.  619  ;  i>.  jB.  8  J3^.  626 ;  Stansfeld  d. 
Mayor  of  Portsmouth,  4  C.  B.  {N.  S.)  120  ;  Leader  v. 
Homewood,  6  C.  B.  {If.  8.)  546 ;  Amos  and  Ferard  on 
Fixtures  J  87.  Of  defendant's  not  having  possession  of 
fixtures :  Peck  v.  Knox,  1  Sweeney^  311,  316 ;  Thimble- 
thorp  case,  cited  2  Bvlst.  310,  and  7  Johns.  257.    Of 
renting  of  fixtures  before  sale  to  plaintiff,  and  conse- 
quently no  conversion  by  defendant :  Bowman  v.  Eaton, 
24  Barh.  528 ;  Whittaker  v.  Merrill,  30  7d.  389 ;  Tabor 
V.  Robinson,  supra;  McKee  t.  Judd,  12  ilT.  71  622; 
Duell  V.  Cudlipp,  1  HUt.  166, 168 ;  Taylor  L.  and  T.  § 
174 ;  Shannon  7>.  Burr,  1  HiU.  39.  Of  a  demand  and  re- 
fusal being  only  evidence  of  a  conversion  where  it  is 
proved  the  defendant  has  the  custody  of  the  property, 
or  the  ability  to  comply  with  the  demand,  besides  those 
cited  above :  Whitney  v.  Slauson,  30  Barh.  278 ;  Hill 
«.  Covell,  1  jy;  T.  522 ;  Andrews  v.  Shattuck,  32  Barh. 
396 ;  Hunt  v.  Kane,  40  Id.  638 ;  Edwards  v.  Hooper, 
11    Mees.  &    W.  363;    2  HiOard  on  T(yrts,  117,  § 
13  (3rd!  Ed.)\   Hawkins  v.  Hoffman,  6  HiU,   586; 
Smith  V.  Young,   1  Camp.  439 ;  Addison  on  TorU^ 
(3rd  Ed.)  313,  314 ;  Fillmore  z.  Horton,  31  Htm.  Pr. 
4SIA: ;  Gillet  v.  Roberts,  57  N.  Z.  82 ;  Pemaldt?.  Chase, 
37  Me.  291 ;  Esmay  v.  Panning,  9  Barh.  176,  189, 190; 
Kelsey  v.  Griswold,  6  Barh.  443  ;,Salt  Springs  Nat.  Bank 
V.  Wheeler,  48  N.  T.  492.    Of  the  chattels  being  trade 
fixtures  and  consequently  belonging  to  the  land,  and 
therefore  trover's  not  lying :  Minshall  v.  Lloyd,  2  Mees. 
AW.  450;  Longstaff v.  Meagoe,  2 Ad.  A FUis,  167 ;  Bof- 
fey  V.  Henderson,  17  Q.  B.  574, 586 ;  Roberts  v.  Dan- 
phin  Bank,  19  Penn.  71 ;   3  StepJiens  N.  P.  2871; 
Mackintosh  v.  Trotter,  3  Mees.  A   TT.  184 ;  Dalton  v. 
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Whittem,  3  Q.  B.  961 ;  Dumergue  v.  Rumsey,  ^H.&C. 
790 ;  4  Alb.  L.  J.  257. 

W.  L.  HeadZey  {Headley  &  Parsons^  attorneys), — 
Cited,  on  question  that  there  being  a  demand,  and  a  re- 
fusal by  defendant  because  he  had  a  lien  on  the  fixtures 
for  arrears  of  rent,  therefore  there  was  a  conversion  : 
Chambers  v.  Lewis,  28  N.  T.  464;  Potter  v.  Mer- 
chant's Bank,  Id.  641 ;  Boyce  v.  Brockway,  31  Id. 
490 ;  Latimer  v.  Wheeler,  3  Abb.  Ct.  App.  Dec.  35 ; 
Livermore  ??.  Northrup,  44  N.  Y.  107 ;  Sherman  v. 
Way,  56  Barb.  188 ;  Carroll  v.  Mix,  61  Barb.  212 ; 
Roberts  v.  Berdell,  62  N.  T.  644 ;  Hicks  v.  Cleveland, 
48  iV;  r.  84 ;  Maynard  v.  Anderson,  64  N.  Y.  641 ; 
Saltus  V.  Everett,  20  Wend.  268.  Of  immateriality  of 
defendant's  possession  or  control :  Ross  «.  Cassidy,  27 
How.  Pr.  416,  421 ;  Brockway  tJ.  Bumap,  16  Barb. 
313,  314 ;  Nichols  t).  Michael,  23  iV:  Y.  268-271 ;  Knapp 
V.  Smith,  27  iV^.  Z.  277;  McBride  v.  Farmer's  Bank, 
26  N.  Y.  456,  457. 

By  the  Coubt.— MoCue,  J. — [After  stating  facts 
and  disposing  of  objections  to  charge.] — It  is  insisted, 
however,  that  the  defendant  rented  the  fixtures  before 
the  sale  of  the  fixtures  to  the  plaintiflf.  That  the  con- 
version took  place  at  the  time  of  the  renting,  and  was 
a  conversion  as  to  the  former  owner,  but  not  as  to  the 
plaintiff,  who  does  not  claim  as  assignee  of  the  right  of 
action  for  the  conversion,  but  as  owner,  so  that  in  order 
to  recover  in  this  action,  it  was  necessary  to  prove  a 
conversion  as  to  the  plaintiff  after  he  became  owner, 
and  that,  without  proof  that  the  defendant  was  able  to 
comply  with  the  demand  when  made,  conversion  has 
not  been  established. 

The  lease  executed  by  the  defendant  to  Mr.  Flem- 
ing, after  the  original  tenant  ceased  to  occupy  the 
store,  did  not  include  the  fixtures  in  terms.  Fleming 
says  he   objected  to  taking  the  lease  when  it  was 
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handed  to  him,  because  the  fixtures  were  not  so  in- 
cluded, but  was  assured  by  the  def aidant's  agent  that 
it  was  all  right. 

There  is  room  to  doubt  that  the  defendant  really 
intended  to  place  the  fixtures  beyond  his  control,  if  al 
any  time  it  became  his  interest  to  re-assert  that  control ; 
although  it  was  undoubtedly  understood  by  the  tenant 
that  he  was  to  have  the  use  of  the  fixtures,  with  the 
premises,  without  any  enhanced  rent  tiieref or. 

Assuming,  however,  that  the  defendant  was  out  of 
I>ossession,  we  do  not  think  that  this  fact  forms  a  bar 
to  this  action. 

It  is  well  settled  that  an  action  will  lie  in  favor  of 
the  true  owner,  against  a  person  who  has  x)arted  with, 
and  at  the  commencement  of  the  suit)  is  not  in  fact,  or 
in  law,  in  x)ossession  of  the  property.  Ross  v.  Gaasidy, 
27  How.  Pr.  420 ;  Nichols  r>.  Michael,  23  iV^.  F.  264; 
Latimer  v.  Wheeler,  3  Abb.  CL  App.  Dec.  35. 

This  is  upon  the  theory  that  the  act  of  parting 
with  the  possession,  without  the  consent  of  the  true 
owner,  is  unlawful. 

So  held  in  a  case  of  replevin  in  the  detinue.  There 
is  no  reason  why  the  same  rule  should  not  apply  equally 
in  an  action  of  trover.  The  end  sought  to  be  reached 
is  practically  the  same,  viz. :  recovery  of  the  value  of 
the  property  unjustly  detained  or  converted;  and 
when  it  appears  that  the  defendant  has  unlawfully 
parted  with  the  property  sought  to  be  recovered,  he  is, 
to  all  intents  and  purposes,  to  be  regarded  as  still  in 
possession,  sufficiently  so  to  render  him  liable  either  in 
replevin  or  trover. 

"Any  unlawful  interference  with  the  property  of 
another,  or  exercise  of  dominion  over  it,  by  which  the 
owner  is  damnified,  is  sufficient  to  maintain  either" 
trespass  or  trover  (Allen  v.  Crary,  10  Wend.  340). 
And  evidence  of  an  actual  f orcilble  dispossession  of  the 
plaintiff  is  not  necessary;  and  trespass  or  replevin 
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will  He  against  a  sheriff  for  a  levy  upon  goods  not  the 
property  of  the  defendant  in  the  execution. 

The  complaint  in  this  action  does  not,  it  is  true, 
claim  a  delivery  of  the  property,  but  the  Code  has 
abolished  the  distinction  heretofore  prevailing  as  to 
the  forms  of  actions,  and  there  is  now  but  one  form  of 
action  for  the  redress  of  private  wrongs. 

The  views  above  expressed  cover  the  exceptions 
taken  by  defendant's  counsel,  and  it  is  not  necessary 
therefore  to  discuss  them  in  detail. 

The  judgment  and  order  appealed  from  should  be 
aflirmed  with  costs. 

NsiLSON,  Ch.  J.,  concurred. 


WINTERS  V.  McCarthy. 

If.  T.  Common  Pleas  ;  Special  Term,  March,  1877. 

SUPFLSMBNTABT  PbOGEEDIHGS. 

The  court  will  not  grant  a  peremptory  order  for  the  payment  of  a 
debt  by  a  judgment  debtor  out  of  property  discovered  in  supple- 
mentary proceedings  to  have  been  in  his  hands  and  not  fully  ac- 
counted for,  unless  the  facts,  disclosed  upon  reliable  evidence, 
show  that  the  defendant  actually  had  the  property  in  his  possession 
or  under  his  control  when  he  was  served  with  the  injunction. 

Motion  by  a  judgment  creditor  for  an  order  direct- 
ing a  judgment  debtor  to  apply  his  property  to  pay- 
ment of  debt. 

This  action  was  by  John  Winters  against  James 
McCarthy. 

Supplementary  proceedings  therein  were  taken 
against  defendant  in  July,  1876,  upon  a  district  court 
judgment  for  $117.50,  under  which  he  was  examined 
before  a  referee  appointed  by  the  court  in  August, 
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1876,  and  thereux)on  disclosed  that  in  May,  1875,  he 
had  collected  $6,000  on  a  bond  and  mortgage  which  he 
owned  in  his  own  right.  He  was  not,  in  direct  terms, 
examined  as  to  any  moneys  or  prox>erty  he  possessed 
when  the  injunction  order  was  served  upon  him,  but 
the  proceedings  on  his  examination  were  directed  rather 
to  a  disclosure  of  the  manner  in  which  he  had  disposed 
of  the  sum  of  $5,000  received  on  i)ayment  of  that 
mortgage,  and  to  charge  him  with  the  possession  of 
that  sum,  and  a  liability  for  its  expenditure  in  1875, 
without  regard  to  his  ownership  of  the  one-half  of  the 
mortgage.  The  defendant,  on  his  original  examina- 
tion, replied  he  paid  off  his  debts  with  it,  and  accounted 
for  such  payments  to  some  $3,500.  To  R.  Francis,  47 
Broad  street,  he  claimed  he  had  paid  $1,200,  while  a 
vritness  in  that  concern,  testified  his  payments  amount- 
ed only  to  $680.  The  aggregate  of  payments  so  made 
by  him,  as  inferental  from  the  testimony  given  before 
the  referee,  amounted  only  to  about  $3,500,  and  by  or- 
der he  was  required  to  further  account  for  the  addi- 
tional $1,500  he  had  received.  On  further  proceedings, 
so  ordered  before  the  referee,  he  sustained  by  the  tes- 
timony of  other  witnesses  the  i)ayment  to  Francis  of 
about  $1,200,  and  to  his  brother-in-law,  Henry^McKeitt, 
of  $1,000  instead  of  $500  as  stated  in  his  original 
account  of  his  expenditures. 

Robinson,  J. — [After  stating  the  facts.] — If  any  am- 
biguity or  uncertainty  existed  in  respect  to  his  ex- 
penditure of  the  $5,000  it  resulted  from  plaintiff's  fail- 
ure to  elicit  or  disclose  the  particulars.  The  proceed- 
ing is  one  not  merely  for  purposes  of  discovery,  but 
in  any  final  order  for  an  appropriation  of  any  property 
applicable  to  the  claim  of  the  plaintiff,  the  right  to  any 
such  application  must  be  made  to  appear  manifest  and 
clear.  Plaintiff's  right  to  exact  a  i)eremptory  order 
from  the  court  for  payment  of  his  debt  from  any  fund 
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or  property  of  the  defendant  that  he  has  discovered 
does  not,  as  the  claim  made  on  his  part  would  seem  to 
imply,  ensue  from  the  fact  that  the  defendant,  against 
whom  he  proceeds,  had,  in  1875,  been  possessed  of 
money  or  prox>erty  as  to  which  he  was  unable  to  ac- 
count for  its  disj[)osition,  but  solely  upon  facts  disclos- 
ing, upon  reliable  evidence,  that  when  the  injunction 
was  served  the  defendant  actually  had  in  his  possession 
or  under  his  control  property  applicable  to  the  judg- 
ment. The  procedure  of  showing  defendant  at  some 
anterior  period  possessed  of  some  such  property  which 
rendered  him  accountable  for  its  disposition,  might  be 
applied  to  other  relations  of  trust,  but  not  in  that  of 
debtor  and  creditor.  This  proceeding  in  no  respects 
shows  that  defendant  had  in  his  possession  when  the 
injunction  was  served  any  money  or  property  applica- 
ble to  plaintifT  s  judgment,  and  it  is  therefore  dismissed ; 
but  on  account  j^f  defendant's  prior  remissness  in  his 
explanations,  without  costs. 


GRASSMUCK  v.  RICHARDS. 

If.  T.  Supreme  Court j  Chambers^  First  Departmerd  / 

October,   1876. 

SuFPLBMKirrART  Procsedikgs. 

A  third  person  will  not  be  required  to  pay  over  to  the  creditor  money 
he  owes  the  debtor,  if  he  clahns  an  offset.  A  receiver  should  be  ap- 
pointed. 

Motion  for  third  party  to  pay  plaintiff  money  due  a 
judgment  debtor. 

John  Gr.  Grassmuck  began  an  action  against  William 
H.  Richards,  a  resident  of  Japan,  by  an  attachment  on 
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a  house,  which  he  owned  here,  and  service  of  the  sum- 
mons by  publication.  After  judgment  had  been  ob- 
tained and  execution  issued,  but  before  its  return,  an 
order  was  obtained  for  the  examination  of  William  B. 
Brown,  a  tenant  of  the  defendant.  On  the  examina- 
tion it  was  discovered  that  he  owed  the  defendant  six 
months'  rent  at  $75  per  month.  He  claimed  an  offset 
of  $76  for  repairs,  &c.  Defendant  also  had  an  agent 
here,  who  claimed  that  the  rent  due  should  be  paid  to 
him.  Application  was  thereupon  made  to  the  coort 
for  the  tenant  to  jyay  to  the  plaintiff  the  rent  due. 

AdoVphus  T.  Pap€j  for  the  motion. 

Arnold^  EUioty  <fe  WhitCy  opx)osed. 

Babbett,  J. — ^The  third  person  claiming  an  ofket 
substantially  denies  a  part  of  the  debt.  Under  section 
299,  such  debt  can  only  be  recovered  by  aotion  by  a 
receiver.  The  plaintiff  is  entitled  to  an  injunction 
until  a  sufficient  opportunity  is  given  to  the  receiver  to 
commence  an  action.  The  other  question  discussed  can 
also  be  better  determined  in  such  an  action. 


KEILET  V.  DUSESTBURT. 
N.  T.  Superior  Court ;  Special  Temiy  January ^  1&T7. 

SUPFLSMBSTABT     PBOCEBDIKaS. — NON-lMFBISOmCENT     ACT. — ETI- 

DENCB  OF  FbAIH). 

The  testimony  of  a  debtor,  taken  upon  his  examination  in  supplement- 
ary proceedings,  cannot  be  used  as  evidence  of  his  fraud,  to  obtain  a 
warrant  of  arrest  under  the  non-imprisonment  act. 

Supplementary  proceedings  being  in  the  nature  of  a  biU  in  equity, 
such  answer  of  the  person  examined  cannot  be  used  in  any  other 
ikdt  or  proceeding,  as  evidence  of  his  fraud. 
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Peter  Morris  and  others,  having  recovered  judgment 
against  Selah  Hiler,  took  proceedings  supplementary 
to  execution  thereon,  and  examined  the  debtor  under 
the  Code  of  Procedure,  and  having  procured  Willianl 
S.  Keiley  to  be  appointed  receiver,  Keiley,  as  receiver, 
brought  an  action  in  the  superior  court  to  set  aside  an 
assignment  which  the  debtor  had  made  to  Charles  Du- 
senbury  as  fraudulent  and  void. 

The  receiver,  having  recovered  judgment  setting 
aside  the  assignment,  and  charging  the  assignee  person- 
ally on  the  ground  that  he  had  wrongfully  intermed- 
dled with  the  trust  funds,  issued  execution  thereon, 
and  after  its  return  unsatisfied  as  against  Dusenbury, 
examined  Dusenbury  in  proceedings  supplementary  to 
the  execution.  On  such  examination  Dusenbury  testi- 
fied in  respect  to  the  disposal  of  certain  real  property 
by  him  subsequent  to  the  decision  of  the  action  against 
him,  but  before  the  entry  of  judgment. 

Thereui)on  plaintiff  commenced  the  present  proceed- 
ings under  the  non-imprisonment  act,  and  Dusenbury, 
being  arrested,  controverted  the  allegations,  and  de- 
manded a  trial.  Upon  the  trial  plaintiff's  counsel  ad- 
duced, as  evidence  to  substantiate  the  allegations,  the 
judgment  roll  in  the  action  ugainst  Dusenbury,  and  the 
examination  of  Dusenbury  in  the  supplementary  pro- 
ceedings. 

The  evidence  presented  by  the  supplementary  pro- 
ceedings defendant  moved  to  strike  out,  and  to  dismiss 
the  present  proceedings. 

Speib,  J. — ^The  plaintiff,  in  order  to  avail  himself  of 
the  requirements  of  the  act  of  1831,  page  396,  to  ob- 
tain the  warrant,  was  obliged  to  establish : 

^^That  the  defendant  has  assigned,  removed  or 
disposed  of,  or  is  about  to  dispose  of,  any  of  his  prop- 
erty, with  intent  to  defraud  his  creditors.^' 

And  'Hhat  the  defendant  frauduently  contracted 
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the  debt,  or  incnrred  the  obligation,  respecting  which 
such  suit  is  brought." 

For  the  puri>ose  of  accomplishing  this,  the  plaintiff 
used  the  examination  of  the  defendant  in  proceedings 
supplementary  to  execution  under  section  292  of  the 
Code. 

Upon  an  examination  of  the  statutes,  I  am  inclined 
to  the  opinion  that  this  evidence  can  not  be  used  for 
this  purpose,  and  must  be  rejected,  and  if  such  be  the 
case,  I  think  there  is  not  sufficient  evidence  to  sustain 
the  warrant  under  the  act  to  abolish  imprisonment  for 
debt,  &c.  Section  4.  ^'  No  warrant  shall  issue,  unless 
satisfsu^tory  evidence  be  adduced,  .  .  .  that  there 
is  a  debt  or  demand  due  to  the  plaintiff,  from  the 
defendant,  .  .  .  for  which  the  defendant,  accord- 
ing to  the  provisions  of  this  act,  can  not  be  arrested  or 
imprisoned."  * 

Under  subdivision  4,  section  179  of  the  Code,  the 
defendant  may  be  arrested  when  "he  has  been  guilty 
of  a  fraud,  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought,"  &c.t 

In  "an  action  to  recover  money,  it  matters  not 
whether  the  remedy  is  in  equity  or  at  law,  the  defend- 
ant may  be  arrested  provided  the  facts  stated  in  the 
complaint  as  sworn  to  in  the  affidavit,  bring  the  case 
within  one  of  the  subdivisions  of  section  179  of  the 
Code  "  (Short  v.  Barry,  39  Birw.  Pr.  316,  8.  C.  General 
Term). 

Now  looking  into  the  judgment  roll  in  the  original 
action,  it  is  plain  that  the  warrant  herein  should  not 
have  been  granted,  for  the  defendant  could  have  been 

*  See  the  statute  and  its  amendments  collected  in  9  B,  8.  6th  ed.  ^* 
But  some  of  the  statutes  included  there,  as  amending  expressly,  or  in 
effect  the  non-imprisonment  act,  are  repealed  by  the  repealing  act  of 
1877.     X.  1877,  c.  417. 

t  For  the  corresponding  provisions  of  the  new  Code  of  Civil  Pro., 
see  I  550. 
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arrested  in  that  original  action,  and  if  so,  he  can  not  be 
prosecuted  under  the  act  to  abolish  imprisonment  for 
debt. 

Section  292  of  the  Code  provides,  *'  No  person  shall, 
on  examination  pursuant  to  this  chapter"  (proceedings 
supplementary  to  execution),  "be excused  from  answer- 
ing any  question  on  the  ground  that  his  examination 
will  tend  to  convict  him  of  the  commission  of  a  fraud  ; 
but  his  answer  shall  not  be  used  as  evidence  against 
him  in  any  criminal  proceeding  or  prosecution. 
Nor  shall  he  be.  excused  from  answering  any  question 
on  the  ground  that  he  has,  before  the  examination,  ex- 
ecuted any  conveyance,  assignment,  or  transfer  of  his 
property  for  any  purpose,  but  his  answer  shall  not  be 
used  as  evidence  against  him  in  any  criminal  proceed- 
ing or  prosecution." 

In  Lathrop  v.  Clapp,  40  N.  T.  332,  the  court  of  ap- 
peals say,  "  This  enactment  was,  undoubtedly,  made  to 
give  a  more  full  examination  than  could  be  obtained 
without  it."  The  party  was  relieved  from  the  pains 
and  i)enalties  to  which  his  evidence  might  otherwise 
tend  to  subject  him.  The  only  criminal  provisions  as 
to  frauds,  the  court  suggest,  that  could  reach  a  case 
like  this,  are  those  imposed  by  section  3,  title  6,  chap- 
ter 1,  part  4,  of  the  Revised  Statutes  (3  B.  S.  971,  and  § 
39,  2  a.  S.  133),  the  latter  being  section  26  of  the  non- 
imprisonment  act. 

The  act  of  1831  provides,  section  42  (29),  that  "  No 
person  shall  be  excused  from  answering  any  bill  in 
equity y  seeking  a  discovery  in  relation  to  any  fraud  pro- 
hibited by  this  act,  or  from  answering  as  a  witness  in 
relation  to  any  such  fraud ;  but  no  such  answer  shall 
be  used  in  evidence  in  any  other  suit  or  prosecution." 

In  People  v.  Underwood,  16  WeTid.  546,  Bron- 
SON,  J.,  says,  referring  to  the  last  section,  "The  lan- 
guage of  the  section  is  very  broad.  .  .  .  The 
defendant  was  bound  to  make  discovery  for  the  pur- 
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pose  of  advancing  the  remedy  of  the  creditor ;  but 
the  answer  could  not  be  used  as  evidence  against 
Mm  in  any  other  proceeding.  .  .  .  The  court  erred 
in  admitting  the  defendant's  examination." 

The  supplementary  proceedings  referred  to,  fall 
within  the  purview  of  this  section,  for  they  are  intended 
as  a  substitute  for  creditor's  bills,  and  must  be  regarded 
as  in  the  nature  of  those  suits  in  equity.  The  evidence, 
therefore,  of  defendant's  examination  in  supplement- 
ary proceedings  relative  to  the  many  frauds  prohibited 
by  this  act,  cannot  be  used  against  him  in  this  proceed- 
ing. I  think  the  evidence  obtained  on  the  examina- 
tion in  the  supplementary  proceedings,  being  in  the  na- 
ture of  a  bill  in  equity,  must  be  rejected ;  and  without 
this  evidence  the  warrant  itself  should  not  have  been 
granted. 


BARTHET  v.  EMAS. 
N.   T.  Superior  Court;  Special  Term,  1877. 

Defenses  in  Foreclosubb. — ^Dsed  Sitbjbct  to  Mortgage. 

It  seems,  that  a  demand  in  the  answer  that  a  bond  and  mortgage  sued 
on  be  adjudged  void  for  usury,  is  not  a  counter-claim  which  is  ad- 
mitted by  failure  to  reply.* 

Where  the  borrower  conveys  the  premises  by  a  deed,  expressing  that 
the  grantee  takes  subject  to  the  payment  of  the  mortgage,  the  pre- 
clusion of  the  grantee  from  setting  up  usury  in  the  mortgage  be- 
comes fixed  ;t  and  the  parties  to  the  grant  cannot,  by  substituting 
a  new  conveyance  without  such  clause,  on  the  ground  that  its  in- 
sertion in  the  original  conveyazise  was  a  mistake,  enable  the  grantee 
to  plead  usury. 

♦  Compare  section  609  of  the  new  Code  of  Civil  Procedure. 
t  For  the  cases  on  .the  effect  of  such  a  clause  in  a  deed,  see  note  at 
end  of  this  case,  and  Collins  v,  Howe,  1  Abb,  New  Cos,  97. 
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Trial  by  the  court. 

The  action  was  for  the  foreclosure  of  a  bond  and 
mortgage,  dated  January,  1876,  made  by  Jacob  Elias 
and  wife  to  lissack  H.  Simpson  to  secure  $3,000,  on 
January  18,  1880,  and  interest  payable  semi-annually, 
assigned  to  plaintiff,  and  containing  the  30-day 
interest  clause. 

The  complaint  sets  forth  a  deed  dated  March  14, 
1876,  from  Jacob  Elias  and  wife  to  Raphael  Elias,  of 
the  mortgaged  premises,  subject  to  the  mortgage  in 
suit,  and  a  deed  from  Raphael  Elias  and  wife  to  Cecilia 
Ellas,  of  the  same  premises,  also  subject  to  the  mort- 
gage in  suit.  That  default  was  made  in  payment  of  in- 
terest due  July  18,  1876,  for  more  than  30  days,  and 
election  of  plaintiff  that  principal  shall  be  due. 

The  answer  sets  up  the  defenses  of  tender  and 
usury. 

On  the  trial  the  defendant  moved  for  judgment  upon 
the  ground  of  the  affirmative  relief  demanded  in  the 
answer  that  the  bond  and  mortgage  be  canceled  on  the 
ground  of  usury,  to  which  there  was  no  reply. 

Speib,  J.  [After  stating  the  facts.] — ^The  defense  of 
usury  does  not  seek  to  establish  another  claim  counter 
to  the  plaintiff's  claim.  Within  the  meaning  of  the 
Code  such  a  claim  asserts  simply  that  the  plaintiff's 
claim  is  void  in  law  and  cannot  be  enforced. 

Whether  there  be  usury  in  the  transaction,  it  is  pretty 
plain  the  defendants  can  not  be  allowed  to  prove  usury 
in  this  case.  The  rule  is  too  familiar  and  well  settled, 
that  when  the  owner  of  land  gives  mortgages  to  secure 
the  x>ayment  of  a  debt,  and  afterwards  sells  and  con- 
veys the  equity  of  redemption,  subject  to  the  lien  of 
the  mortgage,  and  the  purchaser  assumes  the  payment 
of  the  mortgage  as  a  portion  of  the  purchase  money, 
the  latter  becomes  x>6rsonally  liable  for  the  payment  of 
the  debt  of  the  former,  to  the  holder  of  the  mortgage. 
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If  the  purchaser,  by  taking  a  conveyance  of  the  prem- 
ises from  the  mortgagor,  subject  to  the  lien,  and  {pay- 
ment of  a  mortgage,  could  set  up  the  defense  of  usury 
against  such  mortgage,  the  purchaser  would  obtain  an 
interest  in  the  land  which  the  mortgagor  never  agreed 
or  intended  to  transfer  to  him.  It  is  true  the  mort- 
gagor may,  if  he  think  proper  to  do  so,  waive  the 
usury  and  elect  to  affirm  the  mortgage  by  selling  and 
conveying  his  property,  subject  to  the  lien  and  pay- 
ment of  such  mortgage ;  and  the  purchaser,  in  such  a 
case,  takes  the  equity  of  redemption,  merely,  and  can 
not  question  the  validity  of  the  mortgage,  on  the 
ground  of  usury.  The  defense  of  usury  is  a  i)er8onal 
defense.  It  must  follow,  therefore,  that  the  defend- 
ants, Cecilia  Elias  and  Jacob  Elias,  can  not  set  up  the 
defense  of  usury,  for  they  conveyed  the  premises  in 
question  to  Raphael  Elias,  and  he,  and  his  wife,  con- 
veyed to  the  defendant,  Cecilia  Elias.  In  both  cases 
the  conveyances  were  made  subject  to  the  lien  and 
I)ayment  of  the  mortgage  in  question. 

The  attempt  to  get  rid  of  the  effect  by  conveying 
the  premises  to  Cecilia  Elias,  by  her  assuming  the 
n^ortgage,  on  the  ground  that  it  was  a  mistake,  and 
executing  another,  leaving  out  the  assumption  clause, 
will  not  aid  the  defendants.  The  rights  of  the  vendor 
became  fixed  the  moment  she  took  the  deed,  and  it 
was  not  in  their  power  to  divest  him  of  those  rights. 
This  is  clearly  decided  by  the  court  of  appeals. 

[Some  remarks  on  the  question  of  tender,  are  omit- 
ted.] 


In  Slauson  «.  WA<naK8  it  was  hM,  at  about  the  same  time,  by  the 
same  judge,  that  where  the  purchaser,  a  lawyer,  under  a  contract  by 
which  he  was  to  assume  an  existing  mortgage,  took  a  deed  in  the 
name  of  his  wife,  omitting  the  clause  as  to  assumption,  and  she  in 
turn  conveyed  to  a  third  person  without  any  such  clause,  leaving  the 
grantor  apparently  solely  liable,  a  court  of  equity  would,  on  satisfao- 
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tory  evidence,  compel  him  to  pay  the  mortgage  in  exoneration  of  the 
grantor. 

Trial  by  the  court 

Sfeir,  J. — ^The  defendant,  Watkins,  entered  into  an  agreement 
nnder  seal  to  purchase  a  house,  lot  and  furniture  of  the  plaintiff  on 
the  18th  of  April,  1878,  for  the  sum  of  $35,000,  and  to  pay  $22,000 
by  the  assumption  of  a  mortgage  on  the  premises — $8,000  in  his 
notes,  and  $10,000  in  bonds  of  Midland  Railroad  Co.  The  deed  and  a 
lease  of  the  premises  were  executed  about  the  same  time,  but  the  deed 
was  dated  back — and  these  papers  must  be  taken  and  construed  to- 
gether, forming  one  transaction.  It  appears  that  the  name  of  Wat- 
kins'  wife  was  put  in  the  deed  as  grantee,  and  the  clause  assuming  the 
mortgage  was  omitted,  without  the  knowledge  of  the  plaintiff,  as 
she  claims.  These  two  facta  are  denied  by  the  defendant  Watkins. 
For  the  purpose  of  this  action  in  one  aspect  of  the  case  it  may  not  be 
important  what  the  truth  is  as  to  this  dispute.  It  is  plain  that  Wat- 
kins recognized,  in  the  clearest  manner,  his  liability  to  pay  the  mort- 
gage. He  paid  subsequently  $2,000  on  the  mortgage  and  got  an  ex- 
tension for  the  payment  of  $8,000  (the  balance  of  an  installment  of 
$5,000)  and  paid  interest  on  the  mortgage.  Mrs.  Watkins  conveyed 
the  premises  to  one  Mason  Loomis,  leaving  out  the  assumption  clause 
of  the  mortgage,  and  thus  leaving  no  one  liable  for  the  payment  of 
this  mortgage  on  the  record  but  the  plaintiff. 

The  only  question  in  the  case  is,  shall  Watkins,  in  a  court  of  equity, 
be  compelled  to  assume  this  liability.  He,  solemnly,  under  his  seal, 
agreed  to  do  so  as  a  part  of  the  consideration  of  his  purchase.  He 
entered  into  possession  and  enjoyment  of  the  premises,  and  I  think 
the  plaintiff  is  entitled  to  be  released  from  the  obligation  to  pay  the 
mortgage.  The  defendant  was,  by  profession,  a  lawyer,  and  was  deal- 
ing with  a  married  woman,  not  so  conversant  with  the  effect  of  such 
a  clause  in  the  deed  as  assumption  of  mortgages  or  other  liens.  Be- 
sides, the  deed  and  papers  were  prepared  under  his  direction  and  the 
transaction  was  carried  through  with  great  haste.  In  any  aspect  of 
the  case  I  am  at  a  loss  to  see  how  he  can  escape  from  his  written  con- 
tract, especially  after  attempting  to  carry  it  oat. 

The  plaintiff  must  have  Judgment. 
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EARLE  V.  HAMMOND. 
If.  T.  Bapreme  Court ;  Special  Term^  May^  1872. 

DeFEKBBS  in  FoBJSCLOBUBB. — AxVLVChXWS  OF    BOHX». 

Wliere  the  purchaser  of  a  mortgage  has  received  a  bonus  in  excess  of 
lawful  interest  paid  by  the  borrower  for  consenting  to  an  exten- 
sion of  the  time  of  payment  of  principal,  the  borrower,  when  sued 
in  foreclosure,  is  entitled  to  have  such  excess  credited  on  the 
mortgage  as  a  payment. 

Forth  of  an  answer  setting  up  this  defense. 

A  certificate  given  by  the  borrower  to  the  purchaser,  at  the  time  of 
the  assignment  of  the  mortgage,  that  it  is  a  valid  mortgage,  Ac, 
does  not  necessarily  preclude  this  defense. 

Direct  evidence  that  the  purchaser  knew  that  the  bonua  he  reoeiTed 
came  from  the  borrower  is  not  essential. 

Trial  by  the  court. 

William  P.  Earle  brought  this  action  against  Wil- 
liam A.  Hammond  and  others,  to  foreclose  a  mortgage 
on  real  property. 

The  defendant,  William  A.  Hammond,  executed 
the  mortgage  in  question,  on  certain  real  estate  in 
in  the  city  of  New  York,  to  one  John  J.  Brown,  about 
December  30,  1873,  to  secure  the  payment  of  $12,000 
on  June  30,  1874.  The  said  John  J.  Brown  assigned 
the  same  to  Henry  J.  Burchell,  for  $12,000,  on  January 
27,  1874. 

On  July  23,  1875,  the  latter  assigned  the  same  to 
William  P.  Earle,  the  plaintiff,  who  gave  him  his 
check  for  $12,053.66,  being  the  face  of  the  mortgage 
with  the  accrued  interest.  At  the  same  time,  Earle 
received  an  aflBidavit  made  by  the  defendant  William  A. 
Hammond,  declaring  the  said  mortgage  and  bond  good 
and  valid  and  free  from  the  taint  of  usury,  and  that 
there  was  no  set-off  or  defense  at  the  time  the  transfer 
to  Earle  was  being  negotiated.  On  the  same  or  follow- 
ing day,  Earle  received  from  one  Huntley,  a  broker, 
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through  whom  the  sale  of  the  mortgage  had  been 
negotiated,  11020.  The  defendant,  William  A.  Ham- 
mond, claimed  that  he  paid  this  money  to  the  plaintiff 
as  a  bonus  to  induce  him  to  purchase  the  mortgage,  in 
order  that  the  payment  thereof  might  be  extended, 
and  insisted  that  the  judgment  should  provide  for 
allowing  him  the  amount  so  jmd,  with  interest  thereon 
from  the  time  of  payment  thereof. 

The  plaintiff  disclaimed  any  knowledge  of  the  fact 
that  the  11020  came  from  the  said  defendant  Ham- 
mond, but  supposed  it  came  from  Burchell.* 

*The  answer  of  the  defendant  William  A.  Hammond  was  as 
follows  : 

The  defendant  herein,  William  A.  Hammond,  bj  this  his  answer, 
shows  to  the  cpnrt : 

I.  That  on  or  about  January  1,  1874,  he  executed  to  John  J. 
Brown  a  bond,  ai^d  on  the  same  day  a  mortgage,  which  he  presumes 
to  be  the  same  described  in  the  complaint  herein.  [The  answer  then 
informally  put  in  issue  the  allegation  that  the  transfer  was  afterwards 
made  to  H.  J.  Burchill,  as  described  in  the  complaint,  but  with  the 
same  eSiect  it  would  appear  s^  if  4^f^d4nt  had  denied  information 
or  knowledge  9^fficient  to  form  a  belief  as  to  auch  allegations.] 

II.  First,  for  a  first  defense :  This  defendant  further  shows  that 
immediately  after  th6  purchaae  of  S2^d  bond  and  mortgage  by  said 
plaintiff,  as  set  forth  in  folio  11  of  the  complaint,  and  on  the  same 
day,  to  wit,  about  July  23,  1875,  this  defendant  paid  to  said  Earle,. 
plaintiff,  on  account  of  said  obligations,  the  said  bond  and  mortgage,, 
the  sum  of  $1020,  thereby  nsducing  the  principal  sum  due  on  saidi 
bond  and  mortgage  to  $10,980. 

m.  Second,  for  a  aecond  defense  :  This  defendant  further  show» 
that  on  or  about  January  1,  1876,  he  paid  to  the  plaintiff  above  meik- 
tioned  the  sum  of  $420,  as  interest  or  forbearance  on  the  said  princi- 
pal of  $10,980. 

That  on  or  about  July  1,  1876,  this  defendant  again  paid  to  plain* 
tiff  as  interest  or  forbearance  the  further  s^m  of  $420. 

That  both  these  sums,  in  all  $840,  was  paid  plaintiff  by  defendant 
for  the  use  and  forl^earance  of  the  said  $10,980,  for  and  during  the 
period  of  one  year,  and  that  the  lawful  interest  on  said  principal  siua 
was  not  more  than  $768.60.  That  a  greater  sum  than  at  the  rate  of 
7  per  centum  per  annum  was  paid  by  this  defendant  and  received  bj 
Vol.  n.^24      ' 
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Howland  M.  Hall  {John  M.  Martin^  attorney),  for 
plaintiff. 

ChauTicey  B.  Ripley^  for  defendant^  William  A. 
Hammond. 

Van  BRXJirr,  J. — [Indorsed  the  following  memoran- 
dum on  the  papers.] — ^The  cases  of  Real  Estate  Trust 
Co.  7>.  Keatch  (7  Hun^  254),  and  Church  v.  Maloy  (9 
Id.  148),  expressly  decide  that  the  defendant  is 
entitled  to  the  relief  which  he  claims  by  his  answer 
in  this  action. 

Judgment  accordingly. 


Subsequently  the  following  opinion  was  written. 

Yan  Bbukt,  J. — Since  making  the  memorandum 
upon  the  pai)ers  disi)osing  of  this  case,  I  hare  received 

plaintiff,  and  that  the  said  plaintiff  made  this  corrupt  and  imlawfal 
requirement  of  defendant  on  said  July  28,  1876,  and  that  defendsnt 
consented  to  pay  plaintiff  such  an  unlawful  and  usurious  interest 
under  pressure  of  plaintiff's  requirement  and  defendant's  need  of 
securing  the  use  of  said  principal  sum,  at  the  time  said  plaintiff 
agreed  to  take  said  bond  and  mortgage  from  said  Bnrchill  hereinbe- 
fore referred  to. 

IV.  Third,  for  a  third  defense  :  Defendant  denies  each  and  eTery 
allegation  in  said  complaint  contained,  except  as  herein  admitted  or 
controverted. 

y.  Defendant  admits  that  some  of  the  defendants  whose  names 
follow  that  of  Helen  K.  Hammond  in  the  title  of  this  cause  daim  to 
have  an  interest  in  the  said  premises. 

YL  Defendant  admits  that  the  defendant  Helen  N.  Hammond  has 
an  interest  in  said  premises. 

yn.  Defendant  specifically  denies  that  the  amount  claimed  by 
plaintiff  is  due  him  on  account  of  said  bond  and  mortgage,  and 
the  transaction  set  forth  in  the  complaint  and  this  answer,  and  this 
defendant  hereby  offers  to  pay  the  amount  equitably  due  with  1^ 
interest. 

Wherefore  this  defendant  asks  that  the  complaint  be  dismissed 
with  costs,  or  that  this  defendant  have  such  other  or  further  relief 
as  to  the  court  may  seem  just,  and  as  the  nature  of  the  case  nay 
require. 
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some  points  upon  the  part  of  the  plaintiff,  m  which  it 
is  claimed  that  the  defense  raised  by  the  defendants 
cannot  be  sustained  because  of  the  certificate  given  by 
him  at  the  time  of  the  assignment  of  the  mortgage  to 
the  plaintiff,  and  also  because  the  plaintiff  had  no 
knowledge  that  the  money  that  he  received  came  from 
the  defendant. 

The  first  ground  of  objection  to  the  defense  might 
well  be  urged,  if  the  defendant  was  claiming  a  defense 
against  the  bond  and  mortgage  as  it  existed  in  Mr. 
Burchell's  hands,  but  he  admits  the  certificate  to  have 
then  been  entirely  true,  and  barely  claims  that  because 
of  payments  subsequent  to  the  assignment  made  to  the 
plaintiff,  this  credit  must  be  allowed. 

It  is  not  any  defense  which  he  had  against  the  bond 
and  mortgage  while  in  Burchill's  hands  that  the 
defendant  seeks  to  avail  himself  of  now,  but  one  which 
has  arisen  since  the  plaintiff  became  the  owner,  or 
which  arose  at  the  time  he  became  the  owner,  and 
therefore  such  defense  is  not  at  all  in  conflict  with  the 
certificate. 

The  next  ground  of  objection  is,  that  the  plaintiff 
supi)osed  that  it  was  Burchill's  money  he  was  receiv- 
ing, and  not  the  defendants,  as  a  consideration  for  the 
extension  of  the  time  of  payment  of  the  mortgage. 
The  plaintiff  certainly  had  the  appearance  of  being  an 
intelligent  man ;  a  man  of  at  least  ordinary  mental 
capacity.  And  how  any  person  of  ordinary  intelli- 
gence could  suppose  that  a  mortgagee  or  an  assignee  of 
a  mortgage  could  have  sufficient  interest  in  the  getting 
an  extension  of  the  time  of  payment  of  a  mortgage  to 
pay  over  a  thousand  doUars  for  it,  to  the  person  to  whom 
lie  was  assigning  it,  I  cannot  comprehend.  If  there 
had  been  no  question  of  an  extension,  if  the  $1,000  had 
Bot  been  paid  for  the  consideration  of  such  extension ; 
but  the  plaintiff  had  bought  the  mortgage  at  a  dis- 
count of  $1,020  from  Burchill,  the  holder,  an  entirely 
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different  case  would  have  been  ptescribed.  But  the 
evidence  in  this  case  shows  that  the  plaintiff  paid 
Burchill  the  full  amount  of  the  mort^gage,  and  then  le- 
ceived  the  $1,020  for  the  extension.  The  plaintiff  must 
have  known,  and  did  know,  th^  this  money  was  paid 
by  the  mortigagor  to  procure  this  extension,  as  he  was 
the  only  person  who  could  i)ossibly  be  interested  in 
the  procurement  of  such  extension. 

I  do  not  think  the  objections  are  well  taken,  and 
judgment  must  be  rendered  as  stated  in  my  origiBal 
memorandum. 


DIECKERHOFP  v.  AHLBORK 

If,   T.  Supreme   Court j  First  B^art^mervb ;  BpefMl 
tPerm,  Chambers  ;  and  N.  F.  Superior 
Courty  Aprils  1876. 

IT.  T.  Supreme  Court ;  Special  Term  and,  Chamber^^ 

Jamuary^  1877. 

United  States  Dutrict  Court  {In  Ba7ikruptcy)for  &e 
SovZTiern  District  of  New  York  /  February,  1877. 

ABBJS8T. UliDSBTAXINa. NON  -  iMFBIBOmODlT    AOT. GSHSSAL 

ASSIGNHBNT. — BAmOtlTFTCT. 

An  order  of  arrest  wiU  not  be  set  aside  for  failure-  to  fQe  the  u&dfl^ 
taking,  nor  because  it  was  a  second  order  in  the  same  cause,  unbtf 
the  moving  papers  specify  these  as  irregulanties. 


The  provisions  of  the  non-imprisonment  act  (3  iSL  /9.  d9|  §  4  [S  JL 
8.  6  ed.  24]),  requiring  notice  to  be  published  once  in  each  week, 
for  ten  weeks  successively,  must  be  complied  with.  The  officer  htf 
no  jurisdiction  if  in  any  of  the  ten  weeks  there  was  no  publication. 

An  order  for  an  assignment  made  upon  such  publication  only  of  tiie 
notice,  is  a  nullity. 

The  case  of  People  ds  reL   Pemarest  «.  Gray,   10  Alib.  Pr.  468^ 
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followed,  and  distinguiBhed  from  Stanton  «.  Ellis,  12  IT.  T,  575| 
and  Boole  «.  Ohase,  1  Bcibgrtson,  1224 


On  a  petition  for  discfaarge,  under  the  fourteen  day  act  (2  B.  8.  81 
[8  iJL  /SL  6  ed.  25]), — Bdd,  that  the  debtor's  omission  from  his 
schedule  of  property  was  not  excused  by  alleging  f orgetfulness,  or 
that  he  did  not  read  the  printed  part  in  the  petition. 


An  adjudication  and  assignment  in  bankruptcy  annulled  on  the  peti- 
tion of  a  bankrupt  and  the  consent  of  all  his  creditors,  to  enable 
him  to  convey  all  his  property  to  the  creditors. 

EUiott  F.  Bhepardy  for  plaintiffs. 

CooJc  &  ShucJcy  Horatio  F,  Averillj  Ambrose  ff. 
Purdj/j  and  Vedder  Van  Dyck^  for  defendant. 

Emil  Dieckerhoffy  Lanis  BafiBoer  and  William  Zim- 
merman sued  Otto  Ahlbom  in  the  supreme  court  to  re- 
cover $26,700,  the  value  of  fancy  dress  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant.  Collections 
had  been  made  to  the  amount  of  over  $15,000,  and  an 
order  of  arrest  obtained  on  the  ground  of  fraud  in  de- 
fendant's  representations  of  his  pecuniary  responsibili- 
ty at  the  time  of  making  the  contract,  and  he  was  held 
to  bail  in  the  sum  of  $11,000.  A  motion  to  vacate  the 
order  of  arrest  was  denied  by  Donohue,  J.,  but  with 
leave  to  renew  the  application.  A  second  motion  on 
new  afftdavits  for  the  same  relief  was  denied  by  the 
same  justice. 

The  prisoner  then  applied  to  the  superior  court  of 
the  city  of  New  York  for  a  discharge  under  R.  S.  part 
II,  title  1,  ch.  6,  art.  6,  known  as  the  non-imprison- 
ment act.  Personal  notice  of  this  application  was  never 
given  to  the  creditors,  although  publication  was  made. 
A  discharge  was  granted  by  Speib,  J.  As  soon  as  the 
creditors  became  aware  of  what  had  been  done  they  ob- 
tained in  the  supreme  court,  upon  the  original  affida- 
vits, an  ^  ^  alias  "  order  of  arrest,  and  at  the  same  time. 
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procured  from  Speib,  J.,  an  order  to  show  cause  why 
the  discharge  granted  by  him  should  not  be  vacated, 
the  prisoner  meanwhile  being  temporarily  remanded  to 
jaiL 

The  defendant  sued  out  a  writ  of  habeas  corpus  in 
the  supreme  court,  and  also  obtained  an  order  requir- 
ing plaintiffs  to  show  cause  why  the  ^^ alias"  order  of 
arrest  should  not  be  vacated  for  irregularity.  Argu- 
ment having  been  heard,  the  following  decision  was 
rendered  by 

Babbett,  J. — ^The  prisoner  cannot  be  discharged 
on  habeas  corpus  from  his  imprisonment  under  the 
alias  order  of  arrest  issued  by  Justice  DoyoHUE. 

The  motion  to  vacate  the  order  must  also  be  denied 
because  the  alleged  irregularity  is  not  speciied  in  the 
order  to  show  cause,  nor  proved  by  affidavit,  and,  if  it 
were,  the  court  could  permit  the  undertaking  to  be 
filed  nunc  pro  tunc.  It  does  not  even  clearly  appear 
by  the  moving  affidavits  that  this  order  of  arrest  was 
a  second  order  in  the  same  case.  True,  the  defendant 
says  no  other  suit  has  been  commenced,  but  non  constat 
but  that  there  was  neglect  to  serve  the  process.  If  that 
were  the  case,  the  order  to  show  cause  should  have 
si)ecified  the  irregularity.  It  is  unnecessary,  therefore, 
to  pass  upon  the  effect  of  a  second  order  of  arrest  in 
the  same  case. 

Motion  denied  with  $10  costs,  and  defendant  re- 
manded under  the  order  of  this  court. 


The  motion  to  vacate  the  discharge  in  the  superior 
court  having  been  heard,  the  following  decision  was 
rendered  by 

Speir,  J. — ^Upon  a  careful  examination  of  the  de- 
cisions I  am  of  the  opinion  that  thiB  provisions  of  the 
statute  requiring  notice  to  be  published  "once  in  each 
week  for  ten  weeks  successively  "  must  be  strictly  com- 
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}died  with  to  confer  jurisdiction  npon  the  officer  before 
whom  the  proceeding  is  conducted.  In  this  opinion  I 
follow  the  decision  recently  made  in  the  matter  of  Rob- 
ert O.  Gleason  in  this  court  by  Citbtis,  J.  That  learned 
justice  says,  that  the  authorities  cited  by  hiTn  do  not 
seem  to  have  been  overruled.  These  authorities  are, 
In  the  matter  of  Underwood,  3  C&w.  69 ;  Anon.,  1  Wend. 
90 ;  Slanton  t).  Ellis,  16  Barb.  319 ;  People  ^.  Gray,  19 
H(m.  Ft.  238. 

It  was  urged  before  me  that  a  careful  examination 
of  the  cases  established  a  different  rule. 

The  general  doctrine  established  by  them  is,  that 
where  there  is  a  want  of  jurisdiction  in  the  officer  to 
grant  the  discharge  of  an  insolvent,  that  defect  is  avail- 
able at  all  times,  and  by  any  i)arty  prejudiced  thereby. 
That  special  or  limited  jurisdiction  in  these  proceed- 
ings can  only  be  acquired  in  the  mode  prescribed  by 
statute.  If  any  prerequisite  is  wanting,  the  acts  of  the 
officer  are  a  mere  nvUity. 

In  the  case  before  me  the  defect  consists,  as  appears 
by  the  affidavit,  in  the  publication  not  being  made 
*'once  in  each  week  for  ten  successive  weeks"  as  re- 
(juired.  The  i)oint  is  that  the  publication  was  not 
made  "once  in  each  week."  Although  there  may  have 
been  ten  publications  in  all,  there  were  weeks  in  which 
there  was  no  publication. 

It  is  to  be  observed  that  this  notice  "once  a  week 
in  each  week ' '  is  peculiar,  and  its  adaption  is  sugges- 
tive. It  was  not  the  notice  required  in  the  laws  of 
1813,  nor  in  the  act  of  1819  to  abolish  imprisonment 
for  debt.  In  those  cases  the  publication  was  to  be 
made  "  for  six  weeks  successively," — not  once  in  each 
week.  In  both  articles  fifth  and  third  of  the  statute, 
when  first  enacted,  no  other  notice  was  required  except 
the  notice  by  publication.  In  the  laws  of  1847,  chap. 
366,  sec.  1,  it  is  provided  that  in  addition  to  the  notice 
by  publication  the  service  of  notice  of  the  order  must 
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be  made  upon  each  of  the  creditors  in  person  or  by  let- 
ter, addressed  to  them  by  mail  at  their  place  of  resi- 
dence.   This  is,  however,  made  applicable  only  to  the 
third  article  of  the  statate,  for  the  plain  reason  that  by 
that  article  cause  was  required  to  be  shown  why  an 
assignment  should  not  be  made  and  the  debtor  dU- 
charged  from  his  dd>U.    This  additional  notice  is  not 
made  applicable  to  th^  fifth  article,  as  the  debt  remains, 
and  the  debtor  is  simply  discharged  from  imprison- 
ment. There  is  great  force  for  this  pectUiar  phraseology 
'^  once  in  each  week,"  and  this  dhoWd  the  reason  for  its 
adoption.    There  is  no  other  notice  to  be  given  but  that 
of  publication.    When  the  statute  was  enacted,  and, 
possibly,  at  the  present  day,  the  number  of  weekly 
newspapers  was  far  greater  thoughout  the  State  than 
the  daily  or  semi-weekly  papers.    It  was  a  matter  of 
the  first  importance  that  the  creditors  should  have  the 
opportunity  of  seeing  the  notice  in  every  paper  pub- 
lished once  a  week.    The  weekly  paper  was,  and  is  to- 
day, the  country  jmper.    This  is  made  a  prerequisite 
to  the  obtaining  the  discharge,  and  the  failure  to  com- 
ply with  it  must  be  decreed  a  vital  defect  in  the  pro- 
ceedings. 

In  the  present  case,  the  order  for  an  assignment 
having  been  made  before  the  defect  in  the  advertise- 
ment was  discovered,  the  order  was  a  nuUity. 

The  creditors,  by  the  defect,  have  had  no  day  in 
court  to  be  heard,  not  having  seen  the  notice. 

The  People  ex  rel.  Demarest  v.  Gray,  10  Ahh.  Pr. 
468,  decided  by  the  general  term,  second  district,  is 
directly  in  i)oint.  The  court  say :  "  Until  publication 
be  made  in  strict  pursuance  of  the  statute  there  was 
no  authority  to  proceed  and  adjudicate  on  the  rights 
of  the  parties  to  be  affected  by  the  proceedings."  The 
late  learned  and  able  Judge  Woodruff,  in  Sewell  t. 
Wheaton,  2  Ahh,  Pr.  175,  after  an  able  argument  by 
able  counsel  on  both  sides,  pronounces  his  views  in  a 
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carefully  prepared  opinion  at  the  general  term  in  this 
court,  and  held  that,  '^an  advertisement  for  ten  weeks 
pursuant  to  the  order  to  show  cause  is  necessary  to 
give  the  officer  jurisdiction.  Of  course,  not  necessary 
to  give  him  jurisdiction  to  make  the  order  to  show 
cause,  but  to  give  him  jurisdictLon  to  proceed  to  the 
discharge." 

These  decisions  have  not  been  overruled  in  Stanton 
V.  EUis,  12  N.  T.  675j  as  supposed  by  counsel.  The 
case  chiefly  relied  ux>on,  Soule  v.  Chase,  1  Robertson^ 
222,*  only  decides  that  if  there  be  ten  publications  it  is 
not  necessary  that  there  be  ten  full  weeks,  and  that  the 
last  publication  may  be  made  in  the  ninth  week.  It 
does  not  decide  the  point  that  there  need  not  be  one 
pvhlication  in  each  week. 

It  is  plain  that  if  there  be  an  omission  to  publish 
in  any  one  week,  the  notice  is  defective  under  the 
statute,  and  if  two  of  three  weekly  papers  fail  to  pub- 
lish, as  in  the  present  case,  any  number  of  the  papers 
may  omit  the  publication,  provided  ten  notices  are 
published  any  time  during  the  ten  weeks.  As  this  is 
the  only  notice  that  the  creditor  in  interest  can  have,  it 
is  plain  to  see  both  the  reason  and  justice  of  a  strict 
construction  of  the  statute. 

Motion  that  the  order  of  arrest  be  vacated  and  the 
insolvent  be  discharged  must  be  denied. 


On  the  trial  of  the  action,  before  Erastus  Cooke, 
referee,  plaintiffs  obtained  judgment  and  issued  execu- 
tion against  defendant's  person.  The  other  creditors 
of  defendant  then  threw  him  into  bankruptcy  in  the 
U.  S.  district  court  for  the  southern  district  of  New 


^HeTcrsed  by  the  court  of  appeals  on  the  ground  that  an  insolvenrs 
discharge  does  not  affect  rights  of  creditors  residing  out  of  the  State. 
89  iV.  r.  843. 
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York.    He  was  adjudicated  a  banknipt^  and  FieeHsg 
H.  Smith  appointed  assignee. 

After  being  held  three  months  nn^er  execution,  the 
defendant  applied  in  the  supreme  court  in  the  action 
for  discharge  from  imprisonment,  under  B.  S.  part  II, 
title  1,  ch.  6,  art.  6,  commonly  called  the  '^  fourteen 
day  act." 

The  testimony  disclosed  that  various  important  items 
of  property  were  omitted  from  his  inventory  and  sched- 
ules under  that  act,  and  that  he  claimed  that  he  had 
not  been  sworn  to  a  jiaper  purporting  to  be  his  affidavit^ 
knowing  that  it  was  to  be  used  as  an  affidavit  in  a  court 
of  justice  ui>on  his  first  application  for  dischaige  from 
arrest. 

After  argument,  the  following  decision  was  rendered 
in  January,  1877,  by  Lawrence,  J. : 

Without  going  over  all  the  objections  which  are 
taken  to  the  prisoner's  discharge,  it  is  sufficient  to  say 
that  there  are  two  which  strike  me  as  being  well  taken, 
and  that  I  cannot  regard  the  petitioner's  proceedings 
ei/sjust  and /air. 

First.  The  omission  to  insert  the  claim  against 
Lindheim  and  the  item  of  $1,600  in  cash,  in  the  account 
or  schedule  of  the  petitioner's  proi)erty  is  not  satisfac- 
torily explained  to  my  mind.  The  items  actually  in- 
cluded in  the  account  are  very  trifling  in  amount  as 
compared  with  those  which  are  omitted,  and  I  do  not 
think  that  the  omission  is  explained  by  saying  that  the 
I)etitioner  had  forgotten  the  claim,  or  that  he  did  not 
read  the  printed  part  of  the  i)etition. 

Second.  The  transaction  relating  to  the  affidavit 
dated  November  26th  or  27th,  1875,  shows  that  the  pe- 
titioner's  proceedings  were  not  just  or  fair,  whether  he 
did  or  did  not  swear  to  the  affidavit.  For  these  rea- 
sons, the  motion  is  denied  with  costs. 


The  defendant  them  applied  to  the  bankruptcy 
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court  to  annul  his  adjudication  as  a  bankrupt  and  his 
assignment,  and  for  a  re-conveyance  to  him  of  all  prop- 
erty and  rights  which  had  passed  to  the  assignee. 

The  matter  was  referred  to  Register  Dwight,  who, 
upon  the  consent  of  all  of  defendant' s  creditors,  and 
payment  of  all  fees,  reported  favorably,  and  the  bank- 
ruptcy court,  Blatchford,  J.,  passed  the  requisite  de- 
cree, and  the  assignee  executed  the  re-assignment. 

Thereupon  the  defendant  assigned  to  the  plaintiffs 
all  his  missing  prox)erty  and  outstanding  interests, 
which  nearly  made  them  whole,  and  he  was  discharged 
from  imprisonment. 


MATTER  OF  BACKER. 
N.  T.  Common  Pleas ;  Special  Terrrij  JuLy^  1877. 

Oerkbai<  AssiamcENT. — ^Bakkruftct. — Compositiok  with  Cbxdi- 

TOB8. — ^DlSCHABOB  OF  AsSIOlfEB  Ain>  ms  BUBETIES. — 
ACCOUNTIRQ. — PbSFEBBNCEB. 

A  general  assignment,  which  has  not  been  impeached  by  any  creditor 
for  frand,  nor  set  aside  at  the  suit  of  the  assignee,  is  valid,  although 
the  assignor,  assignee  and  creditors  may  have  chosen  to  regard  it 
as  null  and  void. 

Where,  after  a  valid  assignment  for  the  benefit  of  creditors,  bankruptcy 
proceedings  had  been  commenced,  which  resulted  in  a  composi- 
tion, from  which  one  of  the  creditors,  whose  claim  was  disputed  by 
the  assignee,  was  omitted ;  apphcation  was  made  by  the  assignee, 
before  the  composition  agreement  had  been  fully  performed,  for 
leave  to  reconvey  to  his  assignor  the  property  conveyed  by  the  as- 
signment, and  for  the  discharge  of  himself  as  a^ignee  and  of  his 
sureties,  as  well  as  for  the  cancellation  of  his  bond; — Edd^  that 
the  assignee  became  by  force  of  the  assignment  a  trustee  for  the 
benefit  of  the  assignor's  creditors,  and  the  trust  not  having  been 
executed,  he  could  not  be  discharged,  nor  his  bond  canceled,  nor 
could  he  release  the  assigned  property  to  the  assignor. 

Where  all  the  creditors  of  a  bankrupt  are  secured  to  the  same  extent 
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and  in  the  same  manner,  so  that  no  one  has  a  preference  orer  tbto 
others — ^as  by  a  general  assignment  for  the  benefit  of  creditors — ^ 
provisions  of  the  Bankrupt  act  discriminating  betweoi  aeciured  and 
nnsecured  creditors  have  no  application. 
Hence,  where  bankruptcy  proceedings  had  been  commenced  after  a 
valid  general  assignment,  and  a  composition  was  proposed  by  the 
debtor's  giving  notes  payable  at  different  dates,  and  the  meetings 
of  the  creditors  called  to  decide  on  the  acceptance  were  attended 
by  one  of  them  who  opposed  the  acceptance  thereof,  but  his  name 
and  address  and  thd  amount  of  the  debt  dae  him  were  shown  in 
the  statement  of  the  debtor  which  was  produced  at  the  meeting  at 
which  the  resolutions  for  a  composition  were  passed : — JSeid,  that 
the  composition  was  binding  upon  the  opposing  creditor  as  well  as 
upon  all  others  included  in  the  statement  produced  by  the  debtor 
at  the  composition  meeting,  and  that  the  opposing  creditor  could 
not  call  upon  the  assignee  of  the  general  assignment  for  an  account- 
ing, before  the  terminaifcion  of  the  ktter's  trust  thereunder. 

Petition  of  assignee  for  benefit  of  creditors  for  his 
discharge.  Also,  petition  of  a  creditor  for  an  account- 
ing by  such  assignee. 

Abraham  Backer,  assignee  of  Ezekiel  Waiztfelder 
and  Michael  Waitzfelder,  composing  the  firm  of  E.  & 
M.  Waitzfelder,  and  also  assignee  of  E.  Waitzfelder  & 
Co.,  petitioned  this  court  for  leave  to  reconvey  to  his 
assignors,  or  to  the  survivors  of  them,  the  property 
conveyed  to  him  by  assignments  for  the  benefit  of 
creditors,  and  for  his  discharge  as  assignee,  as  well  as 
for  the  discharge  of  his  sureties,  and  the  canceDation 
of  the  bond  given  by  him  as  such  assignee. 

At  about  the  same  time  Henry  Nathan  &  Co. 
petitioned  that  Backer  account  as  assignee  of  the  two 
firms. 

The  facts  of  the  case  appeared  substantially  as  fol- 
lows : 

The  firm  of  E.  &  M.  Waitzfelder  and  the  firm  of  E. 
Waitzfelder  &  Co.,  proceeding  under  the  laws  of  the 
State  of  New  York,  severally  executed  to  Abraham 
Backer  assignments  for  the  benefit  of  their  respective 
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creditors.  Backer  subsequently  executed  one  bond 
conditioned  for  the  faithful  performance  of  his  duties 
under  both  assignments.  The  ajssignee  then  took  pos- 
session of  the  property. 

Within  one  month  after  all  this  had  been  done,  a 
X)etition  in  ini^oluntary  bankruptcy  was  filed  against 
both  firms :  the  firm  of  E.  &  M.  Waitzf elder,  and  that 
of  E.  Waitzfelder  &  Co.  Before  any  order  of  adjudica- 
tion was  made  by  the  court  of  bankruptcy,  a  meeting 
of  creditors  was  called  under  the  terms  of  section  17 
of  the  amendment  to  the  bankrupt  act,  approved  June 
22,  1874. 

Whether  the  i)roceeding8  i^  the  United  States  court 
for  the  adjudication  of  the  Waitzf  elders  as  involuntary 
bankrupts  were  instituted  at  the  suggestion  of,  and  in 
collusion  with,  the  Waitzf  elders,  or  whether  they  were 
taken  in  good  faith  by  creditors  who  really,  with  a 
view  to  their  own  advantage,  wished  to  proceed  in  the 
court  of  bankruptcy,  did  not  appear.  From  the  fact 
that  in  about  one  month  after  they  made  their  assign- 
ments, the  Waitzf  elders,  in  the  course  of  their  negotia- 
tions for  a  composition  with  their  creditors  in  the 
bankruptcy  court,  assumed  that  the  assignments  were 
nullities,  and  represented  the  property  which  they  had 
assigned  to  be  stUl  their  own,  the  learned  judge  who 
delivered  thB  following  opinion  held  it  not  unfair 
to  conclude  that  the  only  object  they  had  in  view  in 
making  the  assignments  was  to  gain  time,  and  to  keep 
their  creditors  at  bay  until  they  had  perfected  their 
arrangements  for  rapid  transit  through  the  court  of 
bankruptcy.  The  proceedings  in  the  bankruptcy  court 
resulted  in  an  arrangement,  which  the  court  approved, 
for  a  composition,  under  which  the  Waitzfelders  were 
to  pay  their  creditors  twenty-five  cents  on  the  dollar  in 
three  pajnments,  the  first  payment  in  six,  the  second 
in  twelve,  and  third  in  eighteen  months  after  date, 
giving  notes  for  such  payments  with  Abraham  Backer 
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as  the  indorser.  The  conrt  approved  the  composition 
on  September  20,  1876. 

Henry  Nathan  &  Co.  at  all  times  opposed  the  com- 
position, and  refused  to  accept  the  notes  which  were 
tendered  to  him  in  performance  of  it.  They  participa- 
ted, however,  in  the  meetings  of  the  creditors  called  to 
decide  nx>on  the  acceptance  of  the  composition ;  and 
their  names,  and  addresses,  and  the  amount  of  the 
debt  due  to  them,  were  shown  in  the  statement  of  the 
Waitzfelders  which  was  produced  at  the  meeting  at 
which  the  resolutions  for  a  composition  were  passed. 
The  name  of  Abraham  Hoffnung  did  not  api)ear  in  that 
statement,  and  the  assignee  Backer  denied  that  Hoff- 
nung was  a  creditor  of  the  Waitzfelders. 

All  parties,  having  gone  to  the  end  of  their  proceed- 
ings in  the  court  of  bankruptcy,  returned  to  the  coiut 
of  common  pleas,  and  asked  that  the  assignments  be 
resuscitated.  Backer,  the  assignee,  asked  leave  to 
reconvey  the  assigned  property  to  the  Waitzfelders, 
and  Henry  Nathan  &  Co.  petitioned  that  Backer  be 
ordered  to  account  as  assignee.  Henry  Nathan  &  Co. 
opposed  Backer's  application,  and  Backer  objected  that 
his  opponents  had  no  standing  in  court,  because,  as  hs 
contended,  Nathan  &  Co.  were  no  longer  creditors  of 
the  Waitzfelders ;  the  composition  proceedings  in  the 
court  of  bankruptcy  having  extinguished  their  claioL 
To  the  application  of  Nathan  &  Co.  for  a  citation 
requiring  Backer  to  account,  the  latter  answered  that 
Nathan  &  Co.  were  bound  by  the  composition,  and 
were  therefore  not  entitled  to  an  account.  Nathan  & 
Co.  replied  that  they  were  not  bound  by  the  com- 
position, because  the  court  of  bankrupcty  had  no 
jurisdiction  over  them  with  respect  to  their  claim 
against  the  Waitzfelders,  inasmuch  as  that  claim  was  a 
secured  debt;  it  having  been  made  so  by  the  assign- 
ment, which  set  over  the  property  of  the  Waitzfelders 
as  the  fund  out  of  which  the  debt  should  be  paid. 
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Louis  V.  Putney^  with  whom  was  Abraham  J.  Dit- 
tenhotfer^  for  Abraham  Backer. 

Oershan  A.  SeixdSy  for  Henry  Nathan  &  Co. 

Van  Hoesen,  J. — ^These  applications  forcibly  illas- 
trate  the  inconvenience  of  permitting  two  conflicting 
systems  of  procedure  to  exist  in  one  State  at  one  and 
the  same  time.  [The  learned  judge,  after  stating  the 
fajctOj  proceeded  as  follows :] 

It  cannot  now  be  denied  that  the  assignments  were 
valid.  The  Waitzfelders,  their  assignee,  and  their 
creditors,  may  have  chosen  to  regard  them  as  null  and 
void,  bnt  it  is  my  dnty  to  hold  that,  not  having  been 
imi)eached  by  any  creditor  for  fraud  nor  set  aside  at 
the  suit  of  the  assignee,  they  were  and  are  good  and 
sufficient  deeds  which  transferred  to  Backer  all  the 
property  which  they  purported  to  convey.  Backer 
became,  by  force  of  the  assignments,  a  trustee  for  the 
benefit  of  Waitzf elder's  creditors,  and  he  must  execute 
that  trust  before  he  has  any  right  to  a  discharge.  I 
am  bound  to  look  into  the  papers  presented  before  I 
order  the  discharge  of  Backer's  sureties,  and  I  find 
that  Abraham  Hoffnung  insists  that  he  has  a  claim 
against  the  Waitzfelders.  It  is  conceded  that  Hoff- 
nung, if  he  be  a  creditor  at  all,  is  not  bound  by  the 
composition,  as  his  claim  was  not  in  the  statement 
which  the  Waitzfelders  produced  at  the  meeting  at 
which  the  comx)osition  resolution  was  i)assed.  Until 
Hoffnung' s  claim  has  been  disposed  of,  it  would  be 
improi)er  to  x)ermit  the  assignees'  bond  to  be  can- 
celled. 

In  addition  to  that,  it  does  not  appear  that  the  com- 
I>osition  agreement  has  been  fully  performed.  Indeed, 
the  time  for  the  payment  of  the  notes  at  twelve  and  at 
eighteen  months  has  not  arrived.  Until  those  notes 
shall  have  been  paid,  neither  the  Waitzfelders  nor 
Backer  can  say  that  the  claims  of  creditors  are  ex- 
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tingnished  or  discliarged.  A^  ^^^  most,  those  claims 
are  sa8i)ended.  If  the  notes  be  Bot  paid  the  creditors 
may  cast  them  aside,  and  sue  npon  the  original  indebt- 
edness. Such  is  the  law  in  England,  and  snch  must 
be  the  law  in  this  country  also  (^E^wards  v.  Hancher,  2 
Weekly  Digest^  233). 

As  the  assignmepts  stand  in  full  force  and  effect 
the  creditors  must  look  to  the  assignee  and  the  assigned 
estate  for  the  payment  of  their  claims,  if  the  compo- 
sition agreement  be  not  carried  out.  It  may  be  said 
that  the  composition  resolutions  XMrovided  for  the  res- 
toration to  the  Waitzf  elders  of  the  assigned  estate.  To 
that  suggestion  there  is  a  complete  answer  in  the  foot 
that  neither  the  court  qf  bankruptcy,  nor  the  creditors, 
nor  the  Waits^elders,  were  in  a  positiop  to  control  or 
^I)08e  of  that  estate. 

The  bond  canpqt  be  canceled,  nor  can  the  assignee 
release  the  assigned  estate  to  the  Waitzfelders.  Ths 
trust  must  be  performed.  It  will  be  observed  that  I 
have  not  put  ipy  denial  of  the  assignee's  x>Btition,  on 
the  ground  that  Henry  Nathan  &  Co.  are  creditors  of 
the  Waitzfelders^  with  a  claim  to-day  valid  and  undis- 
charged. My  opinion  is  that  the  claim  of  Henry 
Nathan  &  Co.  is — ^like  all  other  claims  embraced  in  the 
statement  produced  by  the  Waitzfelders  at  the  compo- 
sition meeting— suspended. 

The  view  I  have  taken  renders  it  unnecessary  tcx 
me  to  consider  what  the  rights  of  Henry  Nathan  &  Co. 
may  be  under  subdivision  6  of  section  20  of  the  general 
assignment  act  of  1877.  I  purposely  refrain  from 
passing  uix)n  the  question.  It  will  doubtless  arise 
hereafter  when  the  assignee  renews  his  application  un- 
der that  section. 

With  respect  to  the  i)etition  of  Henry  Nathan  & 
Co.  for  a  citation  to  the  assignee  to  account,  it  will  not 
be  necessary  for  me  to  say  much.  It  is  true  that  the 
creditors  for  whose  benefit  an  assignment  is  made  are 
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in  a  certain  sense  secured.  They  have  a  right  to  en- 
force the  trust  created  for  their  benefit,  and  they  have 
an  equitable  lien  on  the  assigned  estate  {8tory*s  Equity 
Juris.  §  1244  \_10th  Ed.'\):  But  where  all  the  cred- 
itors without  exception  are  secured  to  the  same  extent 
and  in  the  same  manner,  so  that  no  one  of  them  has 
a  preference  over  the  others,  I  think  that  those  pro- 
visions of  the  bankruptcy  act  discriminatiiig  between 
secured  creditors  and  creditors  unsecured  have  no  sort 
of  application.  The  object  of  those  provisions  is  to 
secure  equality,  and  so  to  marshal  the  effects  of  the 
debtor  that  a  creditor,  having  the  security  of  a  special 
fund,  shall  look  to  that  fund  first,  and  exhaust  it  be- 
fore he  shall  be  permitted  to  join  in  the  scramble  for 
the  general  assets.  All  creditors  of  the  Waitzfelders 
standing  on  a  level,  I  think  the  composition  was  bind- 
ing ux>on  Nathan  &  Co.  as  well  as  on  all  others  included 
in  the  statement  produced  by  the  Waitzfelders  at  the 
composition  meeting,  notwithstanding  the  fact  that  an 
assignment  had  been  executed  for  their  security. 
Henry  Nathan  &  Co.  have  not,  therefore,  at  the  present 
time,  the  right  to  call  ui)on  the  assignee  for  an  ac- 
counting. 

As  I  have  denied  the  application  of  the  assignee  for 
the  cancellation  of  his  bond,  and  for  the  privilege  of 
releasing  the  assigned  estate  to  the  survivors  among 
the  assignors,  it  is  unnecessary  to  pass  upon  the  duty 
of  the  assignee  respecting  the  assets  of  Michael 
Waitasfelder,  deceased. 

Vol.  11—26 


888  ABBOTT'S    NEW   CASES. 


Grinnell  v.  Kirtland. 


GRINNELL  v.  KIRTLAND. 
JV.  T.  Common  Pleas ;  Oeneral  Term^  1876. 

Dbdication. — Highway. — ^Debd  bounding  on  Stbset. 

The  qnestion  of  dedication  of  land  as  a  way  is  one  of  intent  to  be 
established  by  acts  unequivocal  and  decisive  in  their  character, 
and  unmistakable  in  their  purpose.* 

This  principle  applies  as  between  owners  and  purchasers,  as  well  as 
in  reference  to  the  public. 

The  owner  of  land  through  which,  as  designated  on  a  city  nup 
previously  filed,  ran  an  unopened  street,  along  one  half  the  width  of 
which  ran  a  lane,  conveyed  the  lands  on  each  side  the  street  to  dif- 
ferent grantees,  bounding  the  grants  by  the  center  of  the  street  [so 
called],  reserving  to  the  grantor  and  the  grantor^s  heirs,  ^.,  and 
assigns,  ^*a  sufficient  right  of  way  through  and  along  that  part  of 
•  .  .  the  street  hereby  conveyed  .  .  .  for  all  lawful  ptt^ 
poses,  to  use  the  same  as  a  public  road," — ^and  the  parties  to  the 
deeds,  and  those  claiming  under  them,  for  twenty  years  after- 
ward, used  the  lane  under  the  express  reservation,  and  the  street 
was  never  opened  by  the  public  authorities. 
Bdd^  that  there  was  no  dedication  of  the  street. 

The  rule  in  Fonda  «.  Borst  (2  AVb.  Ct,  App,  Dee,  165),  that  a  pur- 
chaser of  a  lot  designated  and  laid  out  on  a  map,  as  bounded  by  a 
street,  is  not  entitled  to  have  such  street  opened  until  it  has  been 
accepted  by  the  public, — applies  to  urban  as  well  as  to  rural  prop- 
erty. 

Api)eal  by  plaintiff  from  a  jadigment  on  a  trial  by 
the  court. 

This  action  was  brought  by  Helen  L.  Grinnell 
against  Frederick  S.  Kirtland,  Charles  H.  Kerner  and 
George  B.  Grinnell,  to  have  One  hundred  and  fifty- 
sixth  street,  in  the  city  of  New  York,  kept  oi)en  as  a 
street  in  front  of  her  lands  to  its  full  width  of  sixty 
feet,  and  to  have  the  defendants,  Kirtland  and  Kemer, 
directed  to  remove,  or  cause  to  be  removed,  all  fences 

*  Bee  note  at  the  end  of  this  case. 
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or  obstructions  placed  by  them  thereon,  to  set  back 
their  fences  to  the  southerly  line  of  the  street,  and  to 
refrain  from  in  any  way  obstructing  the  southerly  half 
of  said  street,  &c. 

In  the  year  1851,  Mrs.  Lucy  Audubon  was  seized 
and  x>ossessed  of  certain  lands  in  the  city  of  New  York, 
known  as  "  Audubon  Park,'*  lying  between  the  streets 
and  avenues  designated  on  the  map  or  plan  of  said 
city  previously  made  (dated  about  1807),  as  One  hun- 
dred and  fifty-fifth  and  One  hundred  and  fifty-seventh 
streets  and  the  Eleventh  and  Twelfth  avenues.  On 
said  map  a  strip  of  land,  sixty  feet  in  width,  was  laid 
out  as  One  hundred  and  fifty-sixth  street. 

In  the  year  last  mentioned,  Mrs.  Audubon  sold  the 
lands  fronting  on  One  hundred  and  fifty-sixth  street  to 
different  jxarties  (her  sons,  Victor  G.  and  John  W.), 
making  the  center  line  of  One  hundred  and  fifty-sixth 
street  the  dividing  line  and  the  northerly  and  souther- 
ly boundary  of  the  respective  parcels  thus  conveyed. 
At  the  time  of  such  sale  there  was  a  road  or  lane  run- 
ning through  said  lands,  along  that  portion  thereof 
which  is  shown  on  said  map  as  the  northerly  part  of 
One  hundred  and  fifty-sixth  street,  and  was  used  at 
the  time  of  this  action,  substantially  as  the  same  was 
originally  laid  out  for  the  convenience  of  the  owners 
of  property  on  the  lino  thereof,  being  from  twenty-five 
to  twenty-seven  feet  in  breadth,  and  wide  enough  for  a 
carriage.* 

In  the  deeds  given  by  Mrs.  Audubon  as  aforesaid, 
each  of  the  grantees  therein  named  covenanted  and 
agreed  that  their  grantor,  his  heirs  and  assigns,  should 
be  and  were   entitled  to  a  sufficient  right  of   way 


^  This  lane,  at  tho  time  of  this  action,  was  enclosed  on  each  side 
with  a  fence,  the  plaintiiTs  hnsband  having  been  the  first  to  put  up 
a  fence  on  her  side,  about  fourteen  years  before,  which  four  or  five 
years  before  the  trial  he  moved  a  few  feet,  encroaching  upon  the  lane« 
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through  and  along  One  hundred  and  fifty-sixth  street, 
thereby  conveyed  to  said  grantee,  for  all  lawful  pur- 
poses, to  use  the  same  as  a  public  road. 

The  parties  to  this  action,  by  sundry  mesne  convey- 
ances, became  the  owners  of  the  land  in  question,  the 
plaintiff  of  the  northerly,  and  the  defendants  of  the 
southerly  portion  thereof. 

The  material  part  of  the  language  of  the  deeds  was 
as  follows:  in  the  description,  these  words,  "Begin- 
ning at  the  line  of  high  water  mark  on  the  Hudson 
river  and  the  center  of  One  hundred  and  fifty-sixth 
street ;  thence  running  easterly,  along  the  center  of 
One  hundred  and  fifty-sixth  street,  to  the  center  of 
Eleventh  avenue  ;  thence  northerly  along  the  center  of 
the  Eleventh  avenue."     .    .    . 

In  the  covenants,  the  following:  *^And  the  said 
party  of  the  second  part  hereto,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  doth  hereby 
covenant  and  agree  to  and  with  the  said  party  of  the 
second  part,  her  heirs  and  assigns,  that  the  said  party 
of  the  first  part,  her  heirs  and  assigns,  shall  be  and  are 
hereby  entitled  to  a  sufficient  right  of  way  through  and 
along  that  part  or  portion  of  the  Twelfth  avenue  and 
One  hundred  and  fifty-sixth  street,  Eleventh  avenue 
and  One  hundred  and  fifty-seventh  street,  hereby  con- 
veyed to  said  party  of  the  second  part,  for  all  lawful 
purposes,  to  use  the  same  as  a  public  road." 

The  complaint  alleged  that  the  defendants  Kirtland 
and  Kemer  had  obstructed  the  southerly  half  of  the 
strip  designated  as  One  hundred  and  fifty-sixth  street, 
and  taken  possession  of  it  so  that  it  was  impossible  for 
plaintiff  to  use  it  as  a  street ;  and  claimed  that  Lucy 
Audubon,  by  her  deed,  did,  as  between  her  and  those 
claiming  under  her,  dedicate  the  strip  of  land,  to  its 
full  width,  for  a  street ;  and  prayed  judgment  accord- 
ingly. 

The  answer  alleged  that  this  part  of  One  hundred 
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and  fifty-sixth  street,  as  laid  ont  on  the  map,  had  been 
closed  by  the  commissioners  of  streets,  &c.,  under  an 
act  of  1860,  Thai;  the  only  way  dedicated  was  tjie 
private  road  of  the  width  of  about  thirty  feet,  which 
was  still  open. 

The  cause  was  tried  before  Labbemobe,  J.,  at 
special  term,  who  found,  as  matter  of  fact,  that  defend- 
ants had  taken  possession  of  the  southerly  half  part  of 
the  street  laid  out  on  the  map ;  but  that  the  use  of  the 
lane  along  and  through  the  street  obstructed  by  them. 

Plaintiffs  appealed  to  the  general  term. 

A.  P.  Whitehead  {Martin  &  Smithy  attorneys), 
for  appellant : — ^I.  Upon  and  after  the  conveyances  by 
Lucy  Audubon  to  John  W.  and  Victor  Qt.  Audubon, 
bounding  the  property  conveyed,  by  the  strip  of  land 
known  as  One  hundred  and  fifty-sixth  street,  that  strip 
of  land  became  and  was  and  is,  subject  to  an  easement 
and  right  of  way  for  the  benefit  of  the  plaintiff  and  the 
other  owners  of  the  lands  fronting  on  said  street,  to  the 
full  extent  of  its  width  (Taylor  v.  Hopper,  62  N.  T. 
649  [affirming  2  Hun,  646] ;  White's  Bank  of  Buffalo 
V.  Nichols,  64  N.  T.  65  ;  Bissell  v.  N.  Y.  Central  R.  R. 
Co.,  23  Id.  61 ;  Wiggins  v.  McCleary,  49  Id.  346 ;  Cox 
T.  James,  45  Id.  567 ;  Smyles  v.  Hastings,  22  Id.  217 ; 
O' Linda  v.  Lothrop,  21  Pic/c.  296,  297;  Matter  of 
Fourth  Avenue,  11  Abb.  Pr.  189 ;  Lozier  v.  N.  Y, 
Central  R.  R.  Co.,  42  Barb.  465 ;  Matter  of  Thirty- 
ninth  street,  1  Hilly  191 ;  Livingston  v.  Mayor,  &c.,  8 
Wend.  85-89 ;  Wyman  v.  The  Mayor,  11  Id.  486-494  ; 
Matter  of  Seventeenth  street,  1  Id.  262;  Matter  of 
Lewis  street,  2  Id.  472 ;  Badeau  v.  Mead,  14  Barb. 
328 ;  Matter  of  One  hundred  and  fifty-fifth  street,  6 
Hun,  486).  {a.)  As  between  Lucy  Audubon  and  her 
grantees,  her  conveyances  to  them  per  se  dedicated 
One  hnndred  and  fifty-sixth  street  to  their  use  as  a 
street  (Bissell  v.  N.  Y.  Central  R.  R.  Co.,  23  iT,  T.  64, 
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65  ;  Dillon  an  Munic.  Cor,  487).  (i.)  In  this  aspect 
of  the  case  the  question  whether  or  not  the  deeds  exe- 
cuted by  Mrs.  Audubon  dedicated  One  hundred  and 
fifty-sixth  street  as  a  public  street,  and  whether  or  not 
that  dedication  was  accepted  by  the  puUic  authorities, 
becomes  immaterial ;  for  if  a  valid  easement  or  right 
of  way  were  granted  and  created  by  those  deeds,  it 
exists,  and  plaintiff  is  entitled  to  be  protected  in  its 
enjoyment,  irresi)ective  of  any  question  of  dedication 
or  of  acceptance  of  the  street  by  the  public  authorities 
{Vide  cases  above  cited),  {c.)  The  action  of  the  com- 
missioners of  the  Central  Park  in  laying  out  certain 
streets,  squares  and  public  places  in  the  upper  part  of 
the  city,  and  in  omitting  to  lay  out  One  hundred  and 
fifty-sixth  street  as  a  street  on  their  map,  cannot,  as 
between  plaintiff  and  defendants,  affect  nor  prejudice 
her  right  to  the  easement  and  right  of  way  in  question 
(White's  Bank  of  Buffalo  v.  Nichols,  supra^  and  tide 
cases  above  cited),  {d.)  It  makes  no  difference  in  the 
rights  of  the  grantee  that  her  grant  is  to  the  center  of 
the  street,  instead  of  being  bounded  on  the  street 
(Matter  of  Thirty-ninth  street,  1  HiU,  191). 

II.  The  strip  of  land  in  question  having  been  laid 
out  on  the  map  of  the  city  of  New  York  as  One  hun- 
dred and  fifty-sixth  street,  and  having  been  made  by 
Lucy  Audubon  the  boundary  of  the  lands  conveyed  by 
her  to  John  W.  and  Victor  G.  Audubon,  must  be 
deemed  to  have  been  dedicated  by  her  as  a  street  ( Vide 
cases  above  cited). 

III.  The  laying  out  of  the  map  of  the  city  of  New 
York,  of  the  strip  of  land  in  question  as  One  hundred 
and  fifty-sixth  street  is,  it  is  submitted,  sufficient  evi- 
dence, prima  faciCy  of  its  acceptance  (Badeau  t).  Mead, 
14  Barb.  338). 

IV.  The  reservation  to  herself  and  her  heirs  and 
assigns  by  Lucy  Audubon,  in  the  conveyance  to  John 
W.  and  Victor  G.  Audubon,  of  the  rights  of  way 
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therein  mentioned,  does  not  affect  nor  impair  the  ease- 
ment created  by  her  in  favor  of  her  grantees  and  their 
assigns. 

y.  The  road  or  lane  running  over  and  through  One 
hundred  and  lifty-sixth  street  to  the  Eleventh  avenue, 
constructed  in  1852,  was  not  in  use  nor  in  existence  for 
over  twenty  years  prior  to  the  commencement  of  this 
action. 

YL  The  bill  filed  in  this  case  is  the  proper  remedy 
for  the  wrong  complained  of  (Trustees  of  Watertown, 
4  Paige,  610 ;  Hill  v.  Miller,  3  Id.  664 ;  Seymour  v. 
McDonald,  4  Saiictf.  Oh.  602 ;  The  Mayor  z.  Stuyve- 
sant,  17  N.  T.  34,  43). 

Oeorge  C.  Genet,  for  respondent : — L  The  premises 
in  question  are  within  the  corporate  limits  of  the  city. 
In  Laws  of  1807,  p.  125,  three  commissioners  were 
appointed,  with  exclusive  power  to  lay  out  streets, 
roads,  and  public  squares  in  the  city,  above  a  certain 
line,  which  coilresponds  with  the  present  Eighth  street, 
and  to  shut  up  any  street  or  i>arts  of  streets  previously 
laid  out,  but  not  accepted  by  the  common  council. 
The  act  further  provides  (section  4),  that  no  plot  laid 
out  by  the  commissioners  shall  be  divided  by  any  pub- 
lic or  open  alley,  lane,  street  or  thoroughfare,  after  the 
streets  around  the  same  shall  be  opened  (Underwood  v. 
Stuyvesant,  19  Johns.  181).  The  commissioners  named 
in  this  act  laid  out  the  city  under  it  as  far  as  One 
hundred  and  fifty*fifth  street.  In  1866  {Laws  qf 
1866,  chap.  666,  also  Laws  of  1860,  chap.  201),  the 
legislature  appointed  new  commissioners  to  lay  out  the 
city  above  One  hundred  and  fif  ty-fif  th  street,  and  again 
prohibited  the  opening  of  all  streets  and  roads  not  laid 
down  on  the  new  map  {Laws  of  1860,  chap.  201,  §  6), 
after  the  i)assage  of  that  act.  All  the  ]>owers  of  the 
commissioners  under  the  act  of  1860,  are  transferred  to 
the  Central  Park  commissioners,  by  section  12  of  the 
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act  of  1865.  The  prohibition  of  streets  not  laid  down 
by  the  commissioners,  I9y  the  acts  of  1811  and  1865, 
are  in  fall  force  as  to  all  streets  not  laid  down  on  the 
map  of  the  Central  Park  oommissioners.  They 
adopted  a  map,  and  on  May  13,  1869,  ordered  it  to  be 
filed.  On  this  map  the  alleged  One  hundred  and  fifty- 
sixth  street,  at  the  i)oint  involved,  does  not  exist  as  a 
street.  The  aid  of  the  court  cannot  be  successfully 
invoked  to  make  it  so,  in  violation  of  the  direct  pro- 
hibition of  the  statute. 

JL  The  complaint  seems  to  be  that  defendants  have 
trespassed  on  land  belonging  to  the  husband  of  plaui- 
tiff,  and  that  they  should  be  ordered  to  remove  the 
fences,  and  to  refrain  from  committing  the  same  offense 
again.  The  defendant,  George  B.  GrinneU,  is  willing, 
but  it  appears  the  fences  were  put  there  by  the  grant- 
ors of  these  defendants.  This  action,  therefore,  cannot 
be  sustained  without  previous  notice  to  defendants  to 
remove,  which  is  neither  alleged  nor  proved  (Conhoc- 
ton  Co.  V.  B.  N.  Y.  &  E.  R  R.  Co.,  51  JfT.  T.  677). 

III.  The  provision  for  the  lane  excludes  the  idea  of 
any  intention  to  dedicate  the  street.  The  lane  has  been 
located  and  maintained,  with  the  consent  of  all  parties, 
for  twenty  years.  The  premises  in  question  are 
within  the  corporate  limits  of  the  city  of  New  York, 
where  no  one  can  establish  a  street  without  the  consent 
and  adoption  of  the  city  authorities.  The  law  vests 
the  city  with  the  fee  of  its  streets,  and  has  prescribed 
the  manner  in  which  the  fee  is  to  be  acquired,  before 
which  action  it  is  not  a  public  street. 

IV.  The  street  has  never  been  opened  or  occupied 
as  such  ;  therefore,  never  became  a  public  street  (Hol- 
dane  v.  Village  of  S.  H.,  21  N.  T.  479 ;  Bissell  v.  N. 
Y.  Central  R.  R.  Co.,  23  Id.  62).  In  an  incorporated 
city  private  owners  cannot  make  dedications  of  streets 
without  the  assent  of  the  city  authorities  (Underwood 
V.  Stuyvesant,  19  Johns.  186 ;  Clements  v.  West  Troy, 
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16  Barb.  251).  In  a  village,  dedication  not  accepted 
in  five  years  can  be  revoked  (Lee  v.  Sandy  Hill,  40  N. 
T.  442).  In  1865,  the  legislature  provided  for  the  lay- 
ing out  of  the  city  above  One  hundred  and  fifty-fifth 
street,  by  the  park  commissioners  {Laws  of  1865,  chap. 
365).  They  made  a  map,  before  the  commencement  of 
this  suit,  upon  which  this  part  of  One  hundred  and 
fifty-sixth  street  was  not  laid  down  as  a  street,  and  was 
thereby  not  accepted  or  was  closed.  It,  therefore, 
ceased  to  be  a  street  at  that  time,  if  it  ever  was  a  public 
street  (Fearing  v.  Irvin,  55  JSf.  T.  486 ;  Child  v.  Chap- 
pel,  5  Seld.  257).  If  the  fence  had  been  a  nuisance 
before,  upon  this  it  ceased  to  be  so  (Drake  v.  Hogers,  3 
mil,  604  ;  Anisbey  v.  Hinds,  46  Barb.  622). 

Y.  An  individual  cannot  claim  the  aid  of  a  court  of 
equity,  to  have  a  street  oi)ened  that  the  law  adjudges 
to  be  closed.  This  would  be  a  short  cut  to  the  opening 
of  the  streets  in  cities.  It  would  dispense  with  the 
services  of  the  corporation  counsel,  but  would  not  vest 
the  fee  of  the  land  in  the  city,  and  would  thus  counter- 
act the  policy  of  the  law.  (a.)  A  court  of  equity  has 
jurisdiction,  to  a  certain  extent,  in  cases  of  a  public 
nuisance,  but  rarely  exercises  it,  the  offense  being  a 
misdemeanor,  cognizable  at  common  law  by  indictment. 
The  remedy  it  employs  is  the  injunction  as  a  prevent- 
ive. If  the  injury  be  already  done  the  writ  can  have 
no  operation,  for  it  cannot  be  applied  correctively  so  as 
to  remove  it  (Palmer  v.  Mulligan,  3  Caines^  Cases, 
313 ;  Attorney-General  v.  N.  J.  R.  R.  Co.,  2  Greenes 
Ch.  136).  But  this  injunction  could  only  be  obtained 
in  a  suit  by  the  attorney-general,  and  not  by  an  indi- 
vidual (Bermondsey  Vestry  v.  Brown,  L.  B.  1  Eq. 
Cases,  204).  For  there  cannot  be  a  dedication  to  a 
limited  ijart  of  the  public.  The  right  to  use  the  public 
highways  are  all  public  rights  belonging  to  the  people 
at  large.  They  are  not  the  private  inalienable  rights 
of  each  individual  (Gould  v.  H.  R.  R.  Co.,  2  Seld.  540 ; 
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Lansing  v.  Smith,  4  Wend.  21 ;  People  v.  Yanderlnlt, 
25  ITaw.  Pt.  140  ;  Getty  v.  H.  B.  K.  Co.,  21  Bath.  617). 
(5.)  To  be  the  owner  of  land  upon  the  highway  does 
not  give  the  owner  any  right  in  the  highway  snperior 
to  that  of  any  other  citizen.  No  one  can  have  an 
action  for  a  nnisance  or  obstruction  of  a  common  high- 
way without  assigning  some  particular  damage  to  him* 
self  individually,  independent  of  the  general  incon- 
venience to  himself  as  one  of  the  public  (21  L,  J.  Ch. 
159 ;  34  A  7.  Q.  B.  222;  WiUes,  73 ;  2  Exch.  316; 
Palmer  v.  Mulligan,  2  Caines^  Cases^  818 ;  City  of 
Rochester  v.  Curtis,  i  Clarke's  Ch.  344 ;  Port  Plain  B. 
Co.  V.  Smith,  30  IT.  Y.  59).  (c.)  If  this  land  was 
dedicated  as  a  pubUc  street,  as  seems  to  be  claimed  all 
through  the  complaint  and  the  exceptions,  the  city  had 
a  right  to  refuse  to  accept  it,  and  the  legislature  had  a 
right  to  close  it  (Underwood  v.  Stuyvesant,  19  Johns. 
181).  In  this  event  no  one  would  have  had  any  right 
of  way  through  the  street  (Wheeler  v.  Clark,  58  If.  T. 
367).  Wherefore  the  reservation  in  the  deeds  of  Mrs. 
Audubon  of  '^a  sufficient  right  of  way  for  all  legal 
purposes  to  use  as  a  public  road." 

VI.  The  lane,  as  it  now  exists,  has  existed  for  many 
years.  It  was  located  and  has  been  maintained  by 
general  consent,  was  recently  re-arranged  by  plaintiff, 
and  is,  therefore,  conclusive  (Laverty  v.  Moore,  33  iT. 
r.  658 ;  Vosburgh  v.  Teator,  32  Id.  667 ;  Coon  t. 
Smith,  20  Id.  394 ;  Jackson  v.  Ogden,  7  Johns.  238 ; 
Baldwin  v.  Brown,  6  JV.  T.  359 ;  Pierson  v.  Mosher, 
36  Barb.  81).  There  is  no  pretense  that  the  lane  is 
obstructed,  or  that  it  is  not  sufficient  as  a  right  of  way 
to  plaintiff  for  all  practical  purposes.  The  findings 
are  the  other  way. 

yil.  But  since  plaintiff  concedes  this  is  not  a 
public  street,  the  only  right  the  plaintiff  could  demand 
is  a  right  of  way.  She  would  have  no  right  in  the  soil, 
no  right  to  stop  to  beautify  or  improve  or  cidtivate  it 
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It  belongs  to  the  owner  of  the  fee,  who  can  use  ft  for 
any  purpose,  put  fences  along  it,  or  a  gate  across  it,  so 
as  a  free  and  sufficient  right  of  way  is  left  (Capers  v. 
McKee,  1  Strobh.  164 ;  Johnson  t.  Kinnicutt,  2  Cn^h. 
(Mass.)  158, 156 ;  Bloomfield  v.  Gas  Co.,  62  i\r.  T.  388). 
When  a  fence  is  not  an  obstruction  to  travel  it  cannot 
be  considered  a  nuisance  (Griffith  v.  McCullum,  46 
Barb.  561 ;  Wetmore  v.  Tracy,  14  Wend.  250). 

VIII.  Plaintiff  alleges  no  damage,  therefore  cannot 
maintain  an  action  (Francis  v.  Schellhoff,  53  iV.  T. 
185). 

The  opinion  of  the  learned  judge  at  special  term, 
which  was  approved  by  the  general  term,  was  as  fol- 
lows: 

Larbemobe,  J. — [After  stating  the  facts.] — ^No  map 
of  said  premises  was  ever  made  by  Mrs.  Audubon. 
No  proceedings  have  ever  been  taken  by  the  public 
authorities  to  open  said  street,  and  on  an  official  map 
recently  made,  this  strip  of  land  is  not  laid  out  as  a 
street,  and  does  not  appear  thereon. 

This  fact  summarily  disposes  of  the  question  as  to 
the  right  to  have  and  use  said  strip  of  land  as  a  street. 

The  plaintiff  claims,  however,  that  by  the  boun- 
daries contained  in  the  deeds  by  Mrs.  Audubon,  there 
was  a  dedication  of  the  land  called  One  hundred  and 
fifty-sixth  street  as  and  for  a  street,  and  that  the  same 
is  subject  to  an  easement  and  right  of  way  for  the 
benefit  of  the  owners  of  lands  fronting  thereon,  to  the 
full  extent  of  the  width  thereof,  and  that  it  should  be 
kept  open  for  that  purpose. 

To  this  end  she  seeks  the  judgment  of  the  court, 
and  that  defendants  may  remove  all  fences  and  ob- 
structions from  the  southerly  half  of  said  street,  and 
refrain  thereafter  from  obstructing  the  same. 

The  question  of  dedication  is  one  of  intent,  to  be 
established  by  acts  unequivocal  knd  decisive  in  their 
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character  and  unmistakable  in  their  purpose  (Hnnter 
V.  Trustees  Sandy  Hill,  6  Hillj  407;  Carpenter  v. 
Gwynn,  35  Barb.  395). 

This  principle  is  general  in  its  application,  whether 
construed  as  in  favor  of  the  public  or  as  between 
owners  and  purchasers. 

Did  Mrs.  Audubon  intend  that  a  street  ol  the  width 
of  sixty  feet  should  be  opened  at  once,  and  in  any 
event,  for  the  benefit  of  her  immediate  grantees,  whether 
it  should  be  accepted  or  not  by  the  public  authorities  f 
Did  those  grantees  so  understand  it,  when,  in  the  very 
instrument  in  which  such  dedication  is  alleged  to  have 
been  made,  is  contained  a  reservation  on  her  part  and 
a  covenant  on  theirs  as  to  a  right  of  way  through  and 
along  the  street  in  question  i 

No  demand  appears  to  have  been  made  on  their 
part,  or  that  of  their  successors  in  interest,  for  the 
opening  and  use  of  the  street ;  on  the  contrary,  the 
road  reserved  in  the  deeds  has  been  used  and  accepted 
by  them  as  sufficient  for  all  purposes  of  ingress  and 
egress  to  and  from  the  lands  in  question  for  more  than 
twenty  years. 

It  is  evident,  then,  that  the  alleged  dedication  was 
qualified  and  not  absolute.  That  it  was  intended  to 
take  effect  only  upon  an  acceptance  by  the  public 
authorities. 

But  it  is  urged,  with  great  force,  that  the  question 
in  dispute  has  already  been  adjudicated.  That  where 
an  owner  of  city  property  sells  it  in  lots  or  parcels 
bounded  on  a  street,  whether  open  or  designed,  and  by 
reference  to  a  map  made  and  filed,  such  act  alone  con- 
stitutes a  dedication  of  the  land  included  in  the  pro- 
posed street. 

But  in  the  cases  relied  upon  to  sustain  this  propo- 
sition, viz.  :  Livingston  v.  Mayor,  &c.,  8  WeTid.  85 ; 
Wyman  v.  The  Same,  11  Id.  487 ;  In  re  Thirty -ninth 
street,  1  RiU^  191 ;  and  In  re  Seventeenth  street^  1 
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Wend.  262,  tjie  ^[uestion  of  acceptance  was  not  in  dis- 
pute. 

These  were  pases  arising  upon  assessments  made  for 
the  opening  of  the  streets  by  the  public  authorities, 
and  the  fact  of  acceptance  was  the  basis  of  the  whole 
proceeding. 

The  general  term  of  the  supreme  court,  in  Badeau 
V.  Mead  (14  Barb.  328),  after  a  review  of  the  eariier 
decisions,  holds,  "  that  a  grant,  whether  inferential  or 
direct,  or  whether  to  the  public  or  to  a  private  indi- 
vidual, is  inefficacious  until  accepted  by  the  grantee ; 
that  the  doctrine  of  dedication  has  been  carried  far 
enough  and  ought  not  to  be  extended." 

And  the  court  of  appeals,  in  Fonda  v.  Borst  (2  Abb. 
Ct.  App.  Dec.  155),  held,  that  a  purchaser  of  a  lot 
designated  and  laid  out  on  a  map,  as  bounded  by  a 
street,  was  not  entitled  to  have  said  street  opened  until 
it  had  been  accepted  by  the  public.  This  decision 
makes  no  distinction  between  urban  and  rural  prop- 
erty. 

The  land  in  dispute  not  having  been  accepted  by 
the  public  authorities,  there  was  no  dedication  of  it  as 
a  street,  nor  has  there  been  any  acceptance  or  use  of  it 
as  a  road  to  the  extent  mentioned  in  the  allegation  of 
dedication. 

The  plaintiff  having  the  full  and  undisturbed  pos- 
session and  enjoyment  of  an  easement  or  right  of  way 
accepted  by  the  original  grantee,  and  used  by  him  and 
those  claiming  under  him  for  over  twenty  years,  cannot 
sustain  this  action.  And  judgment  must  be  rendered 
for  the  defendants  therein. 

Daly,  C.  J. — I  think  the  decision  of  the  judge 
below  was. correct.  The  appellant's  counsel  conceded 
wpon.  the  argument  that  One  hundred  and  fifty-sixth 
street  had  never  been  dedicated  as  a  public  street,  and 
that  they  did  not  put  their  claim  upon  that  ground ;  but 
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apon  the  ground  that,  as  between  the  parties  to  the 
deeds  under  which  the  plaintiff  and  the  defendants 
derived  their  titles  to  the  lands  held  bj  them  respec- 
tively, a  right  of  way  to  the  extent  of  One  hundred 
and  fifty-sixth  street,  as  that  street  is  laid  down  upon 
the  commissioners'  map  of  1807,  passed  to  the  original 
grantors. 

This  is  assumed  to  follow  from  the  fact  that  Mrs. 
Audubon,  when  she  conveyed  the  land  in  1851  to  her 
two  sons  in  separate  parcels,  conveyed  all  on  the  north 
of  the  center  line  of  One  hundred  and  fifty-sixth  street 
to  her  son,  Victor  G.,  and  all  on  the  south  of  that  line 
to  her  son,  John  W.,  the  plaintiff's  title  being  derived 
under  Victor  G.,  and  the  defendants'  under  John  W. 
Audubon. 

It  does  not  necessarily  follow  that  because  Mrs. 
Audubon  bounded  the  lands  conveyed  to  her  two  sons 
upon  One  hundred  and  fifty-sixth  street,  that  the  effect 
of  it  was  to  give  to  each  of  them  a  right  of  way  to 
the  extent  of  the  designated  street,  whether  it  iraB 
accepted  or  not  by  the  public  authorities  as  a  pnblic 
street. 

It  was  laid  down  upon  the  commissioners'  map  of 
1807  as  a  street ;  and  in  view  of  the  possibility  that  it 
might  be  accepted  by  the  public  authorities  and  laid 
out  as  a  street,  she  made  out  her  conveyances  in  antici- 
pation of  an  event  that  was  not  only  possible  bat 
highly  probable. 

It  never  was,  however,  accepted  by  the  public 
authorities ;  but,  on  the  contrary,  upon  the  map  of  the 
city  of  the  commissioners  of  the  Central  Park  of  1869, 
who  had  authority  from  the  legislature  to  lay  out  that 
part  of  the  city  in  streets,  it  was  omitted,  and  in  the 
deed  of  the  land  conveyed  to  the  plaintiff,  and  bounded 
by  the  north  line  of  One  hundred  and  fifty-sixth  street, 
the  street  is  declared  not  to  be  opened  or  laid  out.   No 
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easement,  therefore,  or  right  of  way  to  the  whold 
extent  of  the  land  designated  upon  the  map  of  1807  as 
One  hundred  and  fifty-sixth  street,  was  ever  acquired 
by  the  plaintiff  under  the  deeds  of  Mrs.  Audubon,  or 
by  any  dedication  or  acceptance  of  it  as  a  street. 

When  Mrs.  Audubon  conveyed  the  separate  par- 
cels to  her  sons  in  1861,  there  was  a  lane,  extend- 
ing from  the  Eleventh  avenue,  and  running  along 
what  is  now  the  defendants'  land,  and  then  across 
One  hundred  and  fifty  -  sixth  street,  which  about 
that  time  was  abandoned,  and,  as  would  seem, 
for  the  general  convenience  of  all  parties,  and  with 
their  implied  consent,  a  new  lane  was  substituted,  run- 
ning along  the  Eleventh  avenue  to  One  hundred  and 
fifty-sixth  street,  and  then  along  One  hundred  and 
fifty-sixth  street,  between  what  is  now  the  lands  of  the 
plaintiff  and  the  defendants,  which  lane  on  One  hun- 
hundred  and  fifty-sixth  street  is  now  twenty-five  to 
twenty-seven  feet  in  breadth,  and  wide  enough  for  a 
carriage ;  which  lane  has  been  substantially  in  the 
same  place,  and  in  use  uninteiruptedly  as  a  public 
way  since  at  least  1862. 

This  lane  is  now  enclosed  on  each  side  with  a  fence, 
the  defendant's  husband  having  been  the  first  to  put 
up  a  fence  on  the  plaintiff's  side,  about  fourteen  years 
before  the  trial,  which  four  or  five  years  before  the 
trial  he  moved  a  few  feet,  encroaching  upon  the 
lane. 

The  deeds  made  by  Mrs.  Audubon  to  her  sons  each 
contained  a  covenant  that  she  and  her  heirs,  &c., 
should  have  a  sufficient  right  of  way  through  and  along 
the  part  of  the  Twelfth  avenue  and  One  hundred  and 
fifty-sixth  street  then  conveyed,  for  all  legal  purposes, 
to  use  the  same  as  a  public  road ;  and  the  lane  now  in 
use,  as  a  substitute  for  the  former  one,  was  made  by 
Mr.  Audubon,  one  of  the  grantees,  in  1862,  as  would 
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seem  in  conformity  with  and  to  cany  out  this  cove- 
nant. 

If  Mrs.  Audubon  meant  that  this  easement  or  right 
of  way  should  extend  along  tlie  line  and  to  the  breadth 
of  One  hundred  and  fifty-sixth  street^  as  that  street 
was  then  laid  down  upon  the  map  referred  to,  it  was  an 
easy  matter  to  have  said  so,  instead  of  using  such  lan- 
guage in  her  deeds  as  "  a  sufficierU  right  of  way  for  all 
legal  purposes,  to  use  as  a  public  road,"  which  shows 
that  what  she  meant  was  what  already  existed,— a 
sufficient  public  road  through  the  land, — ^and  which, 
immediately  after  her  conveyance,  was  carried  out  by 
changing  the  old  road  or  lane,  and  running  it  between 
the  two  separate  pieces  of  land  she  had  conveyed  to 
her  sons,  and  bounded  by  the  center  line  of  One  hun- 
dred and  fifty-sixth  street,  as  that  street  was  laid  down 
on  the  pre-existing  maps. 

This  lane  the  plaintifiF  has  the  enjoyment  of  in  com- 
mon with  the  public,  and  it  is  all  the  easement  she  has 
in  the  land  lying  between  her  and  the  defendants, 
beyond  any  right  she  may  have  acquired  by  the  con- 
veyance made  to  her  husband  by  the  executrix  of  John 
W.  Audubon,  which  it  is  not  material  here  to  inquire 
into. 

The  judgment  should  be  affirmed. 


On  api)eal  to  the  court  of  appeals  the  judgment 
was  affirmed  in  February,  1877,  without  further 
opinion. 

Note  on  Evidbkce  of  Dedication. 

A  highway  can  be  proved  to  be  such  without  producing  the  deed 
or  record  establishing  it.  Cook  «.  Harris,  61  N.  T,  454  ;  1  WharL 
Ev.  06,  §  77  ;  citing  Wobum  v,  Henshaw,  101  Iftm.  198. 

But  parol  testimony  that  it  was  such,  is  alone  incompetent,  espec- 
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ially  where  it  appears,  that  the  place  was  never  opened,  worked  or 
used  as  such.  In  such  case  there  must  be  documentary  evidence 
that  it  was  laid  out     Harrington  v.  People,  0  Barb,  607. 

Where  it  is  sought  to  prove  the  existence  of  the  highway,  by  the 
official  proceedings  to  lay  it  out,  it  must  appear  on  the  face  of  the  pro- 
ceedings of  the  commissioners  (or  by  proof  aliunde)^  that  they  acquired 
jurisdiction  in  the  particular  case.     Miller  v.  Brown,  66  N,  T,  883. 

A  record,  purporting  to  be  the  record  of  a  highway,  laid  out  b^ 
them,  which  fails  to  show  affirmatively  that  jurisdiction  was  acquired, 
cannot  be  helped  by  intendment,  based  on  the  fact,  that  the  commis- 
sioners were  public  officers  acting  in  the  discharge  of  a  public  duty, 
especially  where  the  record  is  set  up  to  justify  an  entry  upon  land, 
which,  in  the  absence  of  a  public  right  of  way,  was  clearly  a  trespass. 

n. 

The  original  record  of  the  proceedings  being  void,  the  laying  out 
of  the  highway  was  void,  and  an  omission  to  appeal  from  the  result 
of  the  proceedings  does  not  preclude  the  person  interested  from  con- 
testing, in  another  action,  the  existence  of  a  legal  highway.    Ih. 

But,  one  joining  in  the  petition  and  subsequently  confirming  the 
result,  may  be  estopped  from  objecting  to  the  validity  of  the  proceed- 
ings. Trickey  v,  Schlader,  52  lU,  78.  Compare  Scott  v.  State,  I 
8Med  {Tern.)  629. 

Public  documents  of  an  ancient  date,  and  papers  of  the  party 
denying  the  dedication,  which  referred  to  the  street  as  then  existing, 
Held  competent.     Kennedy  v.  Jones,  11  Ala,  68. 

To  prove  a  highway,  by  dedication,  three  facts  must  be  shown  : 
intention  to  dedicate,  an  act  of  dedication,  and  an  acceptance  by 
the  public.  State  v.  Green,  41  loway  698  ;  Buchanan  v,  Curtis,  25 
Wu,  99  ;  S.  C,  3  Am.  R,  23;  Manderschid  «.  Dubuque,  29  /(noo,  78; 
Cook  «.  Harris  {abatie  cited). 

In  some  jurisdictions,  mere  user,  sufficiently  long  continued,  is  enough 
to  prove  acceptance  ;  in  others,  there  must  be  an  official  acceptance. 
Where  mere  user  is  enough,  it  must,  according  to  some  authorities^ 
be  for  the  statute  period  ;  according  to  others,  user  sufficient  to  show 
that  the  public  convenience  requires  the  road,  is  enough.  Buchanan 
«.  Curtis,  25  Wis.  99  ;  S.  C,  8  Am.  B.  23.  And  see  Cook  v.  Harris^ 
above,  and  cases  there  cited;  Laws  ofN.  T.  1877,  c.  465 

And  in  some  States  it  is  hel  i,  that  if  an  intent  to  dedicate  perma- 
nently is  once  adequately  manifested,  acceptance  is  not  necessary  to 
preclude  revocation.  The  public  have  a  right  to  accept,  at  a  future 
time,  as  their  wants  require.  Meth.  Episc.  Ch.  «.  Hoboken,  88  N.  J; 
L.  18. 

The  intent  to  dedicate  may  be  presumed  or  inferred  from  long  pub- 
VoL.  II.— 26 
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lie  user,  with  knowledge,  on  the  part  of  the  owner,  who  acquiescea. 
Wilson  V.  Bexon,  27  Iowa,  15. 

Acquiescence  as  well  as  knowledge  must  be  shown.     Daniels  f. 
Chicago,  &c.  R  R.  Co.,  85  latta,  129  ;  Sulliyan  «.  State,  52  Ind.  309. 
Where  the  owner  was  absent  when  the  way  was  opened,  though  he, 
on  returning,  did  not  close  it,  nor  sue  for  trespass, — Bldd^  that  there 
was  no  dedication.    Kelly  «.  Chicago,  48  lU.  888. 

The  evidence  from  circumstances  must  be  such  as  to  indicate,  not 
a  privilege  revocable  at  the  owner's  pleasure,  but  a  right  exercisable 
without  regard  to  his  wishes.     Beall «.  Clore,  6  Bwh  (JTy.)  675. 

User  by  the  public,  not  adverse  to  the  exclusive  claim  of  the  owner, 
but  under  and  in  connection  with  his  use  in  the  manner  desired  by 
him,  is  not  evidence  of  intent  to  dedicate.  Talbott  e.  Grace,  80  Jki. 
880. 

Thus,  where  ground  is  laid  out  as  a  private  alley,  allowing  the 
public  to  pass  and  repass  does  not  prove  intent  to  dedicate  it  to  pab- 
Uc  use.     Hemingway  «.  Chicago,  60  lU.  824. 

So,  where  the  owner  uses  his  own  wharf  property,  his  allowing  tiie 
public  to  pass  and  repass  is  not  evidence  of  intent  to  dedicate  it 
Boeres  v.  Strader,  1  CiTte.  (0.)  59  ;  Post  «.  Pearsall,  22  WML  475 ; 
affirming  20  Id.  111. 

A  mere  parol  expression  of  intention  is  not  alone  enough ;  bnt, 
together  with  acceptance  or  acquiescence  in  the  enjoyment  by  the 
public,  may  prove  a  dedication.  Cook  v.  Harris,  above;  Robertson*. 
Wellsville,  1  Bond,  81. 

The  acts  of  the  owner,  and  the  surrounding  circumstances,  are 
competent  on  the  question  of  intention.  Wood  v.  Hurd,  84  N.  /  L, 
€7.     S.  P.,  Harding  v.  Jasper,  14  Col.  642. 

Declarations  made  before  acquiring  title,  are  not  enough,  without 
evidence  of  recognition  after  it.  Nelson  «.  City  of  Madison,  8  Bui 
244. 

Acts  and  declarations  contemporaneous  with  the  alleged  dedica- 
tion, are  more  cogent  than  the  testimony  of  the  person,  as  to  whit 
was  his  intent.     Columbus  e.  Dahn,  86  Ind,  880. 

Acts  and  declarations  subsequent  to  manifested  dedication,  may 
confirm,  but  cannot  usually  revoke  it.  Compare  Chapin  v.  State,  81 
<]mn.  286  ;  Buchanan  v.  Curtis,  25  TTtt.  09  ;  S.  C,  8  Am.  R  28. 

Maintenance  of  obstructions  across  the  way  is  competent  to  show 
absence  of  intent  to  dedicate.     State  «.  Qreen,  41  Iowa,  698. 

To  make  out  dedication  by  an  agent,  his  authority  should  be  shown. 
Nelson  e.  City  of  Madison,  8  BUb.  244.  Or  subsequent  recognition  of 
his  acts,  by  the  prinpipaL     State  e.  Merrit,  85  Conn,  814.  • 

Where  there  ia  no  expressed  dedication,  the  qaestion  of  intention 
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u  a  mized  question  of  law  and  fact,  to  be  detennined  by  the  jury, 
under  instructions  of  the  court     Wood  v.  Kurd,  84  2f.  J,  L.  87. 

Stronger  proof  is  required  to  establish  a  dedication  in  favor  of  the 
dedicator,  as  a  ground  of  action  by  hini|  .than  against  him.  Rector 
«.  Hartt,  8  Mo,  448. 

An  expressed  dedication  of  a  part  of  a  way,  used  by  the  public, 
rebuts  the  presumption  of  intent  which  might  be  drawn  from  user  of 
the  other  part.    Kelly  «.  Chicago,  48  III,  888. 

Where  the  act  of  dedication,  on  the  part  of  the  owner,  is  a  proposi- 
tion to  the  public  authorities,  expressed  acceptance  must  be  shown. 
Parsons  v.  Atlanta  Univ.,  44  Qa.  629. 

The  adoption  by  the  common  council  of  a  committee  report,  stating 
a  dedication,  is  evidence  of  it  against  the  corporation.  Mayor,  &c 
«.  Franklin,  12  Qa,  230. 

Acceptance  may  be  proved  by  an  act  of  the  legislature  of  the  State, 
or  of  congress.    Hoadley  v.  San  Francisco,  50  CaH,  265. 

User  (short  of  the  statute  of  limitations)  without  intention  to  dedi- 
cate, is  not  enough.  Buchanan  v.  Curtis,  25  TTif.  99  ;  S.  C,  8  Am. 
i2L28. 

The  assessment  or  non-assessment  of  taxes  on  the  property,  is  com- 
petent.    See  Irwin  v.  Dixion,  9  Mow,  XT.  8,  10. 

Repairing  and  controlling  may  be  proof  of  acceptance  without 
formal  action  of  expressed  acceptance.  Shartle  «.  Minneapolis,  17 
Mum,  808 ;  Rutland  «.  Dayton,  60  lU,  68. 

Acts  of  the  authorities  in  appropriating  money  or  labor,  are  compe- 
tent to  show  acceptance.    Wright «.  Tukoy,  8  (huh,  290. 

Whether  a  prosecution  for  obstructing  is  evidence  of  acceptance. 
Compare  4  Am,  B,  196,  202  ;  Steph.  Ev,  53. 

That  public  acceptance  of  a  part  of  a  system  of  streets,  laid  out  and 
dedicated,  in  anticipation  of  the  future,  may  be  a  constructive  accept- 
ance of  all, — see  Town  of  Derby  v.  Ailing,  40  Conn,  410.  And  see 
State  V,  Trask,  6  Vt.  355. 

User  to  less  than  the  entire  width,  may  be  sufficient  evidence  of 
acceptance  to  the  entire  width.    Simmons  «.  Cornell,  1  B,  I,  619. 

To  prove  user,  evidence  of  a  public  plot,  marking  the  land  as  a 
street,  and  that  no  taxes  had  been  assessed  thereon,  is  competent, 
even  without  bringing  these  facts  home  to  the  knowledge  of  the  land 
owners.    Tingley  v.  Providence,  8  S,  L  498. 

A  deed  by  the  city  to  an  adjoining  purchaser, — Eddf  evidence. 
Mayor,  &c.  «.  Franklin,  12  6^a.  289. 

Abandonment  may  be  inferred  from  circumstances  or  presumed 
from  long-continued  neglect.  Town  of  lArby  e.  Ailing,  40  Conn. 
410. 
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Afl  to  evidence  of  interraption  of  user, — see  Connor  «.  SoIUtui,  40 
Conn,  26  ;  S.  C,  16  Am,  A  10. 

Dedication  does  not  necessarily  divest  the  fee  (compare  48  Lid, 
178  ;  50  Cal,  171  ;  6  Hun^  486) ;  it  may  be  restricted  to  special  nses. 
See  Mowry  v.  Providence,  10  A  /.  52  ;  Warren  «.  Grand  Haven,  80 
Meh.  24  ;  Supervisors  «.  Ellison,  8  W.  Va.  808  ;  Princeville  «.  Anteo, 
77  in  825« 


EMBURY  V.  SHELDON, 
iT.  F.  Court  of  Appeals^  1877. 

Trusts. — Ybstbd  asd  CovTTSQKtn  Estates. — Wtllb, — Ibtebmi- 

DIATB  BkNTS  and  PbOFITS. 

In  the  absence  of  any  controlling  provision  to  the  contrary,  a  bequest 
to  executors,  in  trust  to  receive  income  and  apply  the  same  during 
a  life  named,  and,  after  its  termination,  to  receive  the  income  and 
pay  the  net  amount  to  persons  named  in  equal  proportions,  the 
^f t  being  expressed  in  the  present  tense  and  in  unqualified  terms, 
vests  an  interest  in  the  last  named  beneficiaries  immediately  upon 
the  death  of  the  testator.* 

In  such  a  bequest  it  being  ^Iso  provided  that  in  case  of  the  death  of 
either  beneficiary  leaving  lawful  issue  surviving  him,  such  issue 
should  take,  of  income  as  well  as  principal,  the  share  the  parent 
would  have  taken,  and,  should  no  lawful  issue  survive,  the  surviyon 
should  take  the  share, — the  share  of  one  who  dies,  whether  before 
or  after  the  testator,  leaving  lawful  issue,  vests  in  such  issue,  and 
does  not  go  to  the  survivors. 

A  provision  making  the  executors  guardians  of  all  minora  who  may 
become  entitled  to  a  share  under  the  will  confirms  this  construction. 

The  immediate  vesting  of  the  beneficial  estate  under  these  rales  of 
construction  is  not  prevented  by  the  fact  that  the  entire  legal  es- 
tate is  vested  in  the  executors  in  trust. 

While  the  legal  estate  is  vested  in  the  trustee,  the  beneficial  estate  if 
vested  in  the  eeBtuu  que  trust. 

The  provision  of  section  60  of  the  statute  of  trusts  (1  E.  8,  729;  2 
Id,  6  ed.  1100), — declaring  that  the  eatui  que  trust  takes  no  estate, 

*  Sec  also  Yemon  «.  Yomon,  68  N,  Y,  851 ;  and  Bruner  «.  Heiga^ 
64  Id,  506. 
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mly  applies  to  the  legal  estate,  and  does  not  prevent  the  vesting 
of  his  beneficial  estate. 

Under  such  a  devise  the  words  of  survivorship  are  to  be  referred  to 
the  death  of  the  testator,  and  not  to  the  death  of  the  tenant  for 
life,  unless  from  other  parts  of  the  will  a  different  intent  is  mani- 
fest. 

It  is  a  settled  principle  that  the  law  favors  the  vesting  of  estates,  and 
a  contrary  intention,  not  unequivocally  expressed,  will  not  be  im- 
puted. 

Buch  a  vested  remainder  is  subject  to  alienation,  and  passes  by  de- 
scent. 

Hddy  further  that  the  person  entitled  to  the  vested  remainder  in  the 
future  estate  under  such  a  bequest  had  a  right  to  the  intermediate 
rents  and  income,  accruing  after  the  death  of  the  tenant  for  life; 
for,  if  not  disposed  of,  there  being  no  provision  for  their  accumu- 
lation, they  pass  to  the  person  *^  presumptively  entitled  to  the 
next  eventual  estate.*'* 

Section  62  of  the  statute  of  trusts  (1  R,  8.  729;  2  Id,  6  ed.  1110),— 
providing  that  *^  where  an  express  trust  is  created,  every  estate  and 
interest  not  embraced  in  the  trust  and  not  otherwise  disposed  of, 
shall  remain  in,  or  revert  to  the  person  creating  the  trust,  or  his 
heirs,  as  a  legal  estate," — ^must  be  construed  as  applicable  only  to 
the  legal  estate,  so  as  to  render  it  consistent  with  section  40  of  1 
jS.  a.  726  (2  A  5.  6  ed.  1104),— which  provides  that  rents  and 
profits  undisposed  of  during  the  continuance  of  a  valid  limitation, 
and  not  lawfully  directed  to  be  accumulated,  shall  belong  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate. 

The  equitable  right  to  require  the  trustees  to  account  or  to  pay  over 
income,  is  not  an  estate  or  interest  which  goes  to  the  heirs,  but  an 
equitable  right  which  goes  to  the  next  beneficiary. 

Section  40  of  the  statute  of  trusts  (above  referred  to)  is  applicable, 
not  only  to  pure  legal  estates,  but  to  all  cases  where  trusts  are 
created  and  there  is  an  expectant  estate. 

To  bring  a  case  within  the  statute,  it  is  not  necessary  that  the  claim- 
ant be  named  as  the  expectant.  It  is  sufllcient  that,  by  the  death 
of  the  person  previously  entitled,  the  claimant  has  lawfully  become 
such  expectant. 

Section  40  (above  cited),  although  contained  in  the  article  of  the  re- 
vised statutes  which  relates  to  creation  and  division  of  estates,  is 
applicable  to  trusts. 


*  As  to  apportionment,  see  Bidwell  o.  Greenshield,  p.  427  of  this  voL 
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Appeal  by  defendants  from  a  judgment  of  the  su- 
preme court  at  general  term,  in  the  first  department, 
affirming  judgment  for  plaintiff,  overruling  the  de- 
murrer to  complaint. 

The  action  was  brought  by  Sophia  B.  Embury 
against  Henry  B.  Sheldon,  executor  and  trustee  under 
the  will  of  Daniel  Embury,  deceased,  Anna  B.  Shel- 
don, James  W.  Embury  and  James  W.  Embury,  aa 
trustee  for  his  wife  and  children. 

The  complaint  alleged  that  testator  died  in  1864^ 
leaving  a  will,  the  material  portions  of  which  were  as 
follows :  After  various  specific  bequests  and  a  direc- 
tion to  the  executors  to  apply  out  of  the  moneys  re- 
ceived under  the  fifth  clause  such  sum  as  they  deemed 
necessary  for  the  handsome  and  liberal  support  and 
maintenance  of  his  wife,  the  testator  gave  the  residue, 
by  the  fifth  clause,  which  raised  the  questions  now  un- 
der consideration,  and  was  in  the  following  terms : 

"Fifthly. — ^All  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal  I  give,  devise  and  be- 
queath to  my  executors  hereinafter  named,  or  to  such 
of  them  as  shall  take  upon  themselves  the  execution 
of  this  my  will ;  to  have  and  to  hold  in  trust  for  the 
purposes  following,  namely : 

^^ First. — ^To  receive  the  rents,  incomes  and  profits 
thereof  for  and  during  the  lifetime  of  my  said  wif^ 
and  after  paying  all  necessary  expenses  and  the  sums 
necessary  for  the  support  of  my  wife,  as  directed  in 
the  second  clause  of  this  will,  to  x)ay  the  remainder 
thereof  to  my  daughter  Anna  K.  Sheldon,  my  son 
James  William  Embury  in  trust,  for  the  support  of 
himself,  his  wife  and  children,  my  sons  Daniel  Embury 
and  Philip  Augustus  Embury,  in  equal  proportions. 

^^ Secondly. — ^After  the  decease  of  my  said  wife,  in 
trust  to  receive  the  rents,  issues,  income  and  profits 
thereof  for  and  during  the  lifetime  of  my  son  James 
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W.  Embury,  and  after  paying  all  necessary  expenses 
to  pay  the  net  amount  to  the  persons  last  above  named 
in  equal  proportions ;  and  ui>on  the  death  of  the  said 
James  W.  Embury  the  trust  aforesaid  shall  cease,  and 
I  hereby  give,  devise  and  bequeath  the  said  rest,  resi- 
due and  remainder  of  my  estate  as  follows :  One-f oui-th 
part  thereof  to  my  daughter  Anna  K.  Sheldon  for  her 
sole  and  separate  estate,  pursuant  to  the  statute,  one 
other  fourth  part  thereof  to  the  children  of  my  said 
son  James  William  Embury,  one  other  fourth  part 
thereof  to  ray  son  Daniel  Embury,  and  one  other  fourth 
part  thereof  to  my  son  Philip  Augustus  Embury.  In 
case  of  the  death  of  Anna,  Daniel,  or  Philip,  leaving 
lawful  issue  surviving  them,  I  order  and  direct  that 
such  issue  shall  take  of  income  as  well  as  principal  the 
share  which  the  parent  would  have  been  entitled  to  if 
living;  and  should  no  lawful  issue  survive  them  the 
share  of  the  one  so  dying  shall  go  to  the  survivors  of 
the  last  above  named  persons,  and  the  children  of  my 
son  James  William,  in  equal  proportions,  per  stirpes 
and  not^er  capita,;  and  in  case  of  the  death  of  any 
child  of  my  son  James  William  leaving  lawful  issue 
him  or  her  surviving  such  issue  to  take  the  share  which 
the  parent  would  have  been  entitled  to  if  living.  In 
case  my  son  James  William  leave  no  children  nor 
grand-children  him  surviving,  then  their  share  of  my 
estate  shall  form  part  of  my  residuary  estate  and  be 
divided  among  the  said  Anna,  Daniel  and  Philip  Au- 
gustus, the  survivors  and  survivor  of  them  and  the 
children  of  such  as  may  be  deceased,  equally,  per 
stirpes  and  not  per  capita.  And  I  hereby  appoint  my 
executors  guardians  of  the  estates  of  all  minors,  who, 
under  the  provisions  of  this  my  will,  may  become  en- 
titled to  any  part  of  my  estate.' ' 

A  subsequent  provision  of  the  will  gave  the  execu- 
tors a  discretionary  power  of  sale,  and  declared  the 
bequests  to  the  wife  to  be  in  lieu  of  dower. 
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The  wife  died  before  the  testator,  and  the  son  Philip 
Augustus  also  died  before  the  testator,  without  issue. 

The  testator  died,  leaving  surviving  three  children, 
namely  Daniel,  James  W.,  and  Anna  K.  The  latter, 
previous  to  testator's  death,  had  married  Henry  K. 
Sheldon.  The  will  was  proved  as  of  real  and  personal 
estate,  and  letters  issued  to  Henry  K.  Sheldon,  who 
became  the  sole  executor  and  trustee. 

Before  testator's  death,  Daniel  married  Sophia  R., 
the  plaintiff,  and  after  testator's  death,  Daniel  died  in 
1869,  having  bequeathed  to  the  plaintiff  all  his  estate. 

After  testator's  death,  but  before  the  death  of 
Daniel,  there  was  bom  to  plaintiff  and  Daniel,  a  son, 
Louis,  the  only  issue  of  their  marriage,  who  survived 
his  father  Daniel,  and  died  in  1873,  i^ntestate  and  lea7- 
ing  no  issue  nor  widow ;  and  the  plaintiff  claimed  that, 
under  the  law  of  Michigan,  which  governed  that  succes- 
sion, she  became  entitled  to  the  whole  of  the  personal 
property  of  Lewis  and  Daniel. 

Plaintiff  accordingly  demanded  judgment  establish- 
ing her  right  to  one-third  part  of  the  rents  and  profits 
of  the  trust  estate  during  the  life  of  James  W.  Em- 
bury. 

Defendants  demurred  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

TTie  supreme  courts  in  a  special  term  opinion  by 
Van  Voest,  J.,  and  general  term  opinion  by  Brady, 
J.,  held  that  under  the  will,  and  section  40  of  the 
statute,  the  plaintiff  was  entitled  to  the  share  claimed, 
and  sustained  the  complaint.    Defendants  appealed. 

Samuel  Hand  {Kissam  &  Emhury^  attorneys)^  for 
the  appellants. — I.  Plaintiff  cannot  be  deemed  one  of 
the  persons  for  whose  benefit  the  trust  was  created. 

II.  The  statute  vests  the  whole  estate,  in  law  and 
in  equity,  in  the  trustee,  and  the  interest  of  the  bene- 
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ficiaxies  is  a  mere  equitable  right  of  action,  and  no 
estate  which  conld  pass  to  plaintiff  as  heir  or  next  of 
kin,  (Noyes  v.  Blakeman,  3  San^f.  539,  641 ;  Amory 
z.  Lord,  9  N.  T.  413 ;  Yale  v.  Dederer,  18  N.  Y.  267). 
III.  First,  the  rents  and  profits  and  income  in  this 
case,  are  not  ^^nndisi)osed  of;"  and,  second,  if  they 
were,  the  plaintiff  is  not,  in  any  event,  presumptively 
entitled  to  any  part  of  the  corpus  of  the  testator's 
property  (2  Jarman  on  WiUs^  648-662 ;  Hill  v. 
Bank,  45  N.  H.  270 ;  Stwenton  v.  Legare,  2  McCord 
Ch.  440 ;  Pond  v.  Bergh,  10  Paige^  140 ;  Simmes  v. 
Garrat,  1  Dev.  &  B.  {N.  O.)  Eq.  393 ;  Qott  u.  Cook,  7 
Paigcy  539,  540 ;  1  J2.  S.  729,  §  62). 

Charles  A.  Peabody,  for  respondent, — Cited :  on  the 
gifts  vesting  in  interest  at  testator's  death :  1  H.  S.  1st 
Ed.  §  13 ;  Moore  v.  Lyons,  26  Wend.  119  ;  Livingston 
t.  Greene,  62  JV.  T.  124 ;  Martin  v.  Kirby,  11  Orait. 
Va.  77.  On  remainder's  vesting  in  interest  at  testator's 
death :  1  Jarman  on  WillSy  3rd  Lond.  ed.  768,  ch.  25,  § 
1.  On  plaintiff  being  entitled  to  intermediate  rents : 
Kilpatrick  v.  Johnson,  16  N.  T.  326 ;  Oilman  v.  Red- 
dington,  24  Id.  19 ;  Schettler  v.  Smith,  41  Id.  340-349 ; 
Mason  v.  Mason's  Exrs.,  2  Sandf.  Ch.  433 ;  Mason  v. 
Jones,  2  Barb.  'iiSQ'24a,  aff'd  in  3  N.  Y.  376 ;  Striker  d. 
Mott,  28  Id.  90 ;  Adams  t.  Adams,  6  Ad.  &  El.  N.  8. 
866 ;  Argt.  of  counsel,  Wykham  v.  Wykham,  11  East^ 
468 ;  Lewin  on  Trusts,  249 ;  Fletcher  on  Trustees, 
48 ;  Doe  v.  Edlen,  4  Ad.  &  El.  589 ;  Barker  v.  Green- 
wood, 4.M.&  Welsby,  429 ;  Doe  u.  NichoUs,  1  B.  &  Cr. 
836 ;  1  Powell  on  Demises,  221,  note  7 ;  Sergt.  Wms. 
Argt.,  Doe  v.  L:onmonger,  3  East,  636 ;  Brewster  v. 
Striker,  2  N.  Y.  33 ;  Strikers.  Mott,  28  Id.  82 ;  Irving  v. 
De  Kay,  9  Paige,  629,  630 ;  De  Kay  v.  Irving,  6  Benio, 
663 ;  Richardson  v.  Stoddard,  100  Mass.  629 ;  Kent, 
Ch.  J.,  10  Johns.  606,  citing  cases.  On  equitable  inter- 
ests passing  to  heirs  at  law  and  next  of  kin  as  legal 
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estates  do  at  law:  Price  v.  Sisson,  2  Beasleyy  169; 
Cowper  V.  Cowi)er,  2  P.  Wms.  650 ;  Burgess  i?.  Wheate, 

1  Wm.  Blackst  123  ;  1  EdeUy  226 ;  Banks  v.  Sutton, 

2  P.  Wms.  715 ;  CroxaU  v.  Shererd,  6  WaU.  268 ;  1 
Perry  on  Trusts,  §§  321,  324,  326,  367,  and  numerous 
cases  cited ;  Matthews  v.  Wardel,  10  OiU  &  J.  443 ; 
Cholmundely  v.  Clinton,  2  Jaco6  <fe  Walker^  148 ;  Wal- 
ton V.  Walton,  7  Johns.  Ch.  270 ;  Doe  v.  Laming,  3 
Burrows^  1109;  Philips  v.  Bridges,  3  Yesey,  127; 
Fry  tj.  Porter,  1  Modern^  300 ;  Noble  ?>.  Andrews,  37 
G(mn.  346- 

Miller,  J. — [After  referring  to  the  facts.] — ^The  wife 
of  the  testator  having  died  before  him,  the  first  provis- 
ion lapsed  and  became  inoi)erative.  The  testator's  son 
Daniel  married  the  plaintiff  before  the  death  of  his 
father,  and  died  in  1869,  leaving  the  plaintiff,  his 
widow,  and  one  son,  Louis,  him  surviving,  who  also 
died  in  1873.  Daniel  Embury,  Jr.,  left  a  will,  by  which 
he  gave  all  his  estate  to  his  wife,  the  plaintiff.  The 
question  to  be  determined  on  this  appeal  relates  to  the 
trust  estate,  and  especially  to  the  construction  to  be 
put  upon  that  portion  of  the  will  last  cited,  and  whether 
the  share  of  Daniel  in  the  remainder  became  vested  in 
him  upon  the  death  of  his  father,  and  passed  from  him 
to  the  plaintiff  under  his  will,  or  whether  it  passed  to 
his  son  Louis,  and  from  Louis,  upon  his  death,  to  his 
mother,  the  plaintiff,  or  whether,  upon  the  death  of 
Louis,  it  went  to  the  other  children  of  the  testator 
named  in  the  will. 

We  think  that  by  the  will  Daniel  Embury,  Jr., 
upon  the  death  of  the  testator,  took  a  vested  remainder 
in  his  residuary  estate,  and  was  entitled  to  an  imme- 
diate right  to  the  possession  of  his  share  of  the  estate, 
upon  the  death  of  James  W.  Embury,  who  held  the 
precedent  and  intermediate  estate. 

The  language  of  the  second  subdivision,  above  cited, 
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in  tlie  absence  of  any  other  controlling  provision  show- 
ing a  contrary  intention,  according  to  the  recognized 
roles  of  constmction  applicable  to  willsy  refers  to  a 
death  in  the  lifetime  of  the  testator  (Livingston  v. 
Green,  62  JUT.  T.  118,  and  cases  cited). 

Instead  of  there  being  any  such  controlling  provis- 
ion, the  last  paragraph  of  the  second  subdivision, 
appointing  the  executors  guardians  of  all  minors  who 
may  become  entitled  to  a  share  under  the  wUl,  coniirms 
the  presumed  intent. 

If  this  construction  is  correct,  then  Daniel  Embury^ 
Jr.,  having  survived  the  testator,  took,  upon  the  death 
of  the  latter,  an  absolute  vested  remainder  in  the 
estate. 

But  if  the  death  means  a  death  after  the  death  of 
the  testator,  the  estate  of  which  Daniel  Embury,  Jr., 
was  seized  was  only  limited  in  case  he  left  no  lawful 
issue  surviving  him,  and  as  he  died  leaving  his  son 
Louis  his  issue,  the  latter  became  vested  with  the  in- 
terest to  which  his  father  was  entitled.  Whether 
Daniel  Embury,  Jr.,  died  before  or  after  the  testator's 
death  makes  no  difference,  as  it  was  only  in  the  event 
of  his  dying  without  issue  that  his  interest  was  limited 
to  the  survivors. 

The  language  of  the  will  is  in  the  present  tense,  and 
the  gift  is  unqualiiied  in  its  terms.  Daniel,  therefore, 
took  an  absolute,  indefeasible  estate  in  remainder,  ex- 
X)ectant  on  the  final  termination  of  the  trust  term,  and 
upon  his  death  it  passed  to  Louis,  and  upon  the  death 
of  Louis  to  his  mother,  the  plaintiff,  without  regard  to 
the  will  of  her  husband. 

The  claim  made  that  the  trustees  became  entitled  to 
the  entire  estate  under  the  revised  statutes,  so  as  to 
prevent  the  vesting  of  the  remainder  in  Daniel  Embury, 
Jr.,  is,  we  think,  unfounded,  as  will  be  seen  by  an  ex- 
amination of  the  statutes  bearing  upon  the  subject. 
By  1  a.  S.  723,  §  55  (2  H.  8.  6th  ed.  1101),  express 
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trusts  may  be  created  to  receive  the  rents  and  profits 
of  lands,  and  apply  the  same  as  provided.  By  1  R.  8. 
729,  §  60  (2  M.  8.  6th  ed.  1107),  every  express  trust  valid 
in  the  creation,  except  as  otherwise  provided,  vests  the 
whole  estate  in  the  trustees,  subject  to  the  execution 
of  the  trust,  and  it  is  declared  that  the  person  for  whose 
benefit  the  trust  is  created,  shall  take  no  estate  or 
interest  in  the  lands.  From  this  provision  it  is  plain 
that  the  trustees  under  the  will  became  vested  with  a 
present  existing  legal  estate  which  was  to  terminate 
upon  the  death  of  James  W.  Embury,  the  testator's 
son,  in  accordance  with  its  provisions.  The  interest 
thus  vested  did  not,  however,  extend  beyond  this; 
and  while  such  estate  existed  each  of  the  beneficiaries 
named  in  the  clause  cited  also  was  seized  of  a  vested 
interest  in  the  remainder,  with  the  right  to  the  posses- 
sion of  the  same  upon  the  termination  of  the  trust 
This  absolute  estate  existed  upon  the  death  of  the  tes- 
tator. 1  R.  8.  723,  §  13  (2  R.  8.  6th  ed.  1101),  declares 
that  estdtes  are  vested  when  there  is  a  person  in  being 
who  has  an  immediate  right  to  the  possession  of  the 
lands  upon  the  ceasing  of  the  intermediate  present  es- 
tate.* Daniel  Embury,  Jr.,  was  a  person  in  being  who 
had  a  clear  right  to  a  portion  of  the  estate  in  question 
upon  the  termination  of  the  trust,  and  comes  directly 
within  the  provision  last  cited.  This  estate  became 
vested  when  the  testator  departed  this  life. 

It  is  no  answer  to  this  position  to  say  that  the  estate 
was  vested  in  the  trustees,  and  he  had  no  interest  under 
section  60,  already  cited,  for  the  right  acquired  by  the 
trustees  was  purely  for  the  purposes  of  the  trust,  and 
nothing  beyond  that.  It  is  true  that  during  the  exist- 
ence of  the  trust  the  trustees  were  given  full  power  to 
administer  the  trust,  and  for  this  purpose  were  vested 
with  entire  control  over  the  estate ;  but  such  a  tempo- 

*  See  Sheridan  o.  House,  4  Ahb.  OL  App,  Ike,  218,  and  cases  cited. 
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raiy  interest  does  not  interfere  with  or  prevent  the 
vesting  of  the  remainder  npon  the  termination  of  the 
tmst  estate,  snbject  to  the  rights  of  the  trustees  during 
the  intermediate  period.  Nor  does  the  declaration  in 
section  60,  to  the  effect  that  the  cestui  que  trust  shall 
take  no  estate,  conflict  with  the  right  to  the  remainder,  or 
prevent  the  vesting  of  the  same.  It  only  applies  to  the 
trust  estate,  and  the  two  estates  are  entirely  consistent 
and  may  exist  at  the  same  time.  With  this  construc- 
tion both  sections  of  the  statutes  last  cited  are  entirely 
harmonious ;  while  with  a  different  one  they  would  be 
inconsistent  and  irreconcilable. 

The  right  of  Daniel  Embury,  Jr.,  to  a  vested  inter- 
est under  the  will  is  also  upheld  by  the  rules  of  law 
applicable  to  cases  of  a  similar  character,  and  is,  we 
think,  in  accordance  with  the  decisions  of  the  courts. 
When  the  testator  made  provision  for  the  disposition 
of  his  estate  in  case  of  the  death  of  either  of  his  chil- 
dren, he  evidently  referred  to  such  an  event  prior  to 
his  own  decease,  and  not  at  the  close  of  the  trust.  In 
Moore  n,  Lyons,  25  Wend,  119,  it  was  held  that  under 
a  devise  of  real  estate  to  one  for  life,  and  from  and 
after  his  death  to  three  others,  or  to  the  survivor  or 
survivors  of  them,'  their  or  his  heirs  or  assigns  forever, 
the  remainder-men  took  a  vested  interest  at  the  death 
of  the  testator,  and  that  the  words  of  survivorship  re- 
ferred to  the  death  of  the  testator,  and  not  to  the 
death  of  the  tenant  for  life,  unless  from  other  parts  of 
the  will  it  be  manifest  that  the  intent  of  the  testator 
was  otherwise.  The  same  principle  is  applicable  here, 
as  it  is  not  apparent  that  the  testator  designed  to  de- 
prive either  of  his  children  of  the  right  to  dispose  of 
the  body  of  the  estate.  There  are  numerous  authorities 
which  supxK)rt  the  interpretation  given,  and  hold  that 
words  employed  under  like  circumstances  in  reference 
to  the  time  when  the  remainder  of  the  estate  vests,  are 
to  be  considered  as  referring  to  the  testator's  death. 
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(liyingston  v.  Green,  supra;  Boraston's  Case,  3  Coke^ 
19 ;  Folton  v.  Williams,  Prec.  E.Ii.TZ\2Bq.  Ccues 
Abr.  344 ;  Goodtitle  v.  Whitby,  1  Burr.  228).  In  the 
last  case  cited  it  was  held,  that  where  an  absolute 
property  is  given,  and  a  particular  interest  in  the 
meantime,  it  does  not  operate  as  a  condition  precedent^ 
but  as  a  description  of  the  time  when  the  remainder- 
man is  to  take  possession. 

In  Livingston  v.  Green,  supra^  the  testator,  after 
leaving  a  life  estate  in  his  real  estate  to  his  wife,  ui)on 
her  death  bequeathed  the  estate  in  the  following  lan- 
guage:— to  ^'all  my  children  and  to  their  heirs  and 
assigns,  to  be  equally  divided,  share  and  share  alike, 
and  should  any  of  the  children  die  and  leave  lawful 
issue,  such  heirs  to  receive"  the  parents'  portion. 
And  by  a  subsequent  provision  he  declared,  that  upon 
the  death  of  his  wife  and  a  division  of  the  estate  as 
provided  among  the  children,  their  shares  should  be 
an  estate  in  fee,  &c.  It  was  held  that  the  word  ^^  after" 
and  "upon  the  death  of  his  wife,"  and  like  words,  do 
not  make  a  contingency,  but  merely  indicate  when  the 
remainder  shall  take  effect  in  possession — ^the  com- 
mencement of  the  enjoyment  of  the  estate ;  that  the 
language  relative  to  the  death  of  his  children  leaving 
lawful  heirs,  in  the  absence  of  any  other  controlliiig 
provisions,  refers  to  a  death  in  the  lyfetiTne  oi  the  tes- 
tator, and  a  vested  remainder  was  created  in  the 
children.  This  case  is  directly  in  point,  and  not  so 
strong  as  the  case  at  bar. 

In  support  of  the  same  general  rule  is  the  well 
settled  principle  that  the  law  favors  the  vesting  of 
estates,  and  unless  the  intention  be  unequivocally  ex- 
pressed to  the  contrary,  it  will  not  be  imputed  to  the 
contrary  (4  Kenfj  204 ;  2  Washb.  on  Meal  Prop.  610 ; 
43  If,  Y.  368).  And  the  remainder  is  not  to  be  con- 
sidered as  contingent  in  any  case  where  it  may  be 
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vested  consistently  with  the  intention  of  the  testator 
(Moore  v.  Lyon,  26  Wend.  144,  supra). 

Although  some  of  the  cases  to  which  we  have  been 
referred  by  the  defendants'  counsel  may  be  considered 
as  holding  a  different  doctrine  from  that  laid  down  in 
the  cases  cited,  we  think  that  they  are  adverse  to  the 
weight  of  authority,  and  to  the  rule  in  this  State  as  es- 
tablished in  the  reported  decisions. 

As  the  remainder  of  the  estate  became  vested  upon 
the  death  of  the  testator,  we  think  that  it  was  subject 
to  alienation  by  Daniel  Embury,  Jr.,  and  no  provision 
of  the  Revised  Statutes  interferes  with  the  right  of  the 
remainder-man  to  make  a  disposition  of  the  same  (1 
JR.  S'.  722,  §  6  [2  a.  S.  6th  ed.  1101] ;  Id.  725,  §  25). 

But  it  is  not  material  whether  the  plaintiff  took  by 
the  will ;  for  as  we  have  seen,  it  is  entirely  clear  that 
she  took  by  descent  or  succession  from  Louis,  her  son 
(1  H.  S.  762,  §  6). 

The  plaintiff,  being  entitled  to  a  vested  remainder 
in  the  future  estate  created  by  the  testator  after  the 
expiration  of  the  trust  term,  had  also  a  right  to  the 
intermediate  rents  and  income  which  might  accrue 
after  the  death  of  Louis  until  the  trust  estate  was 
finally  brought  to  a  close. 

In  regard  to  such  rents  and  income,  the  intention  of 
the  testator  is  apparent  from  the  will  itself,  which  pro- 
vides for  their  disposition  to  the  lawful  issue  of  Daniel 
Embury,  Jr.,  in  case  of  his  death  leaving  such  issue 
surviving  him.  If,  however,  no  disposition  is  made 
of  such  rents  and  income  by  the  will,  then  if  Louis  had 
died  leaving  a  widow  and  children  they  would  be  pre- 
cluded from  taking  under  the  same.  Such  a  result 
would  be  inconsistent  with  the  plain  import  of  the  will, 
and  against  the  manifest  intention  of  the  testator. 

That  such  was  not  the  design  is  also  apparent  from 
the  further  provision  that  only  in  the  case  of  the  death 
of  Daniel,  without  issue  surviving  him,  the  rents  and 
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profits  should  go  to  other  member  of  the  family  who 
are  named.  But  if  such  intention  is  not  to  be  pre- 
sumed then  the  rents  and  profits  would  be  ^'  undisposed 
of,"  and  as  no  provision  is  made  for  the  accumulations 
of  the  same,  by  virtue  of  section  40, 1  J?.  ^81 726  (2  Ji.  S. 
6th  ed.  1104),  they  passed  to  the  plaintiff  as  the  i)erson 
"presumptively  entitled  to  the  next  eventual  estate." 
This  provision  of  the  statute  has  been  held  to  apply  in 
cases  bearing  similar  characteristics  (ELilpatrick  t. 
Johnson,  15  JV.  T.  320 ;  Oilman  v.  Beddington,  24  Id. 
19 ;  Schettler  v.  Smith,  41  Id.  340,  349). 

After  a  careful  examination  we  discover  no  reasons 
assigned  by  the  revisers  for  the  section  last  referred 
to  which  are  inconsistent  with  the  interpretation  given, 
and  we  think  that  such  construction  is  fully  sustained 
by  the  authorities  last  cited. 

It  is  insisted,  however,  that  under  section  62, 1 R.  S. 
729  (2  R.  S.  6th  ed.  1107),  the  right  to  a  share  of  the 
rents  and  profits,  being  undisposed  of  by  the  wiU,  goes 
to  the  heirs  of  the  testator.  This  position  we  think  can- 
not be  maintained,  because, — 

First  Such  a  construction  would  render  the  sec- 
tions last  cited  inconsistent  with  section  40,  and  as  a 
statute  is  to  be  construed  so  as  to  give  effect  to  the 
whole,  if  possible,  it  will  be  presumed  that  section  ^ 
was  intended  to  cover  cases  other  than  these  provided 
for  by  section  40. 

Second.  It  is  clear  that  section  62,  was  intended  to 
provide  for  undisposed-of  legal  estates  or  interests  in 
land,  as  it  declares  that  "  the  estate  or  interest  shall  go 
to  the  heirs  as  a  legal  estate."  By  section  60,  the  bene- 
ficiaries under  the  will  in  question,  during  the  existence 
of  the  trust  estate,  take  no  interest,  legal  or  equitable, 
in  the  lands,  and  as  to  the  trust  estate  only  have  a  right 
to  enforce  the  performance  of  the  trust  in  equity.  Bat 
during  the  life  of  the  trust,  the  estate  is  vested  in  the 
trusteesi  and  after  its  expiration  the  remainder-men 
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take  in  possession.  It  thus  appears  that  there  is  no 
estate  or  interest  which  can  pass  as  a  legal  estate 
"undisposed  of,"  and  merely  an  equitable  right  to 
require  the  trustees  to  account  or  to  pay  over  a  share 
in  the  rents,  income  and  profits  to  such  persons  as  may 
be  entitled  to  the  same, — ^and  section  40  points  out  dis- 
tinctly to  whom  this  equitable  right  belongs. 

It  is  also  claimed  that  section  40  applies  to  a  pure 
legal  estate,  and  that  no  expectant  estate  is  limited  to  the 
plaintiff  within  its  terms.  We  think  it  is  applicable 
to  all  cases  where  trusts  are  created  and  there  is  an 
expectant  estate.  It  was  not  necessary  that  the  plain- 
tiff shouldHbe  named  as  the  expectant  to  make  it  appli- 
cable here.  And  it  is  sufficient  that  by  the  death  of 
the  person  entitled  to  the  same  she  has  lawfully  become 
such  expectant  and  takes  the  place  of  the  expectant. 

Although  section  40  is  in  the  article  of  the  revised 
statutes  which  relates  to  the  creation  and  division  of 
estates,  and  not  in  that  regarding  uses  and  trusts,  this 
does  not  affect  its  application  to  the  trusts  now  con- 
sidered creatied  by  the  testator.  The  authorities  cited, 
where  it  has  been  held  to  apply  where  uses  and  trusts 
had  been  created,  are  in  point  and  determine  the 
question. 

The  judgment  of  the  general  term  was  right  and 
should  be  affirmed. 

All  the  judges  concurred. 
Vol.  IL— 27 
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PAKE  V.  PROAL. 
jy.  T.  Superior  Court;  Spedal  Term,  October^  1877. 

Examination  before  Trial. 

Under  the  Code  of  Civil  Procedure,  a  sabpoena  is  not  necessary  to 
accompany  an  order  for  the  examination  of  a  party  before  trial* 

Motion  to  vacate  order  for  examination  of  a  party 
before  trial,  for  want  of  the  issue  of  a  summons  or  sub- 
poena therewith. 

Oeorge  E.  King^  for  the  plaintiff  and  motion. 

O,  W.  DiUawaj/j  for  defendant,  opposed. 

Fbeedmak,  J. — Section  874  as  originally  enacted 
as  part  of  the  Code  of  Remedial  Justice,  provided  that 
upon  the  application  of  the  x>6rson  desiring  to  take 
deposition,  the  judge  must  also  issue  a  subpoena,  di- 
rected to  the  person  to  be  examined,  reqi^iring  him  to 
attend  at  the  time  and  place  specified  in  the  order 
granted  under  section  873.  It  further  provided,  that 
if  the  person  so  subpoenaed  fails  to  obey  the  subpoena, 
his  attendance  may  be  comx)elled  and  he  may  be  pun- 
ished in  like  manner,  and  the  proceedings  thereon  are 
the  same,  as  if  he  faUed  to  obey  a  subpoena  issued  from 
the  court  in  which  the  action  is  pending,  &c.  The 
legislature  of  1877  amended  the  section  by  striking 
from  it  the  requirement  of  a  subpoena,  and  by  directing 
that  if  the  party  or  person  served  with  the  order  fails 
to  obey  the  same,  his  attendance  may  be  compelled  and 
he  may  be  punished,  in  like  manner  as  if  he  failed  to 
obey  a  subpoena  issued  from  the  court.* 

*  The  requirement  was  not  stmck  out  of  section  886  relating  to  cases 
where  the  party  is  a  non-resident  of  the  county  in  which  he  is  required 
to  appear,  but  perhaps  the  words  *'a  subpcsna"  may  be  xead  ''an 
order,"  to  give  fuU  effect  to  the  amendment. 
Vol.  IIL^S 
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The  mode  of  the  service  of  the  order  is  prescribed 
by  section  875.  If  a  party  has  appeared  in  the  action, 
the  service  of  a  copy  of  the  order  and  of  the  affidavit 
upon  which  it  was  granted  npon  his  attorney,  in  like 
manner  as  a  paper  in  the  action,  is  sufficient.  If  a 
party  has  not  appeared  in  the  action,  the  pax)ers  must 
be  served  npon  him,  as  directed  by  the  order.  If  no 
action  is  i)ending,  they  mnst  be  personally  served  upon 
each  of  the  persons  named  therein  as  expected  adverse 
parties.  The  summons  resorted  to  under  the  old  Code 
for  the  purpose  of  bringing  a  party  into  court  for  ex- 
amination having  been  superseded  by  the  subpoena 
substituted  by  the  Code  of  Remedial  Justice,  and  the 
requirement  of  a  subpoena  having  in  turn  been  abro- 
gated, nothing  more  is  now  necessary  than  service  as 
prescribed  by  section  875.  The  motion  to  dismiss  the 
proceedings  for  want  of  a  summons  must  be  denied, 
and  the  defendant  required  to  api)ear  for  examination. 


LEIGH  V.  ATWATER. 

ir#  T*  Supreme  Courts  First  Department}   Special 

Term,  October^  1877. 

Bill  of  Particulars. 

In  an  action  for  damages  for  conspiring  to  withhold  evidence  in  a 
previous  action,  the  defendant  may  have  a  biU  of  particulars  setting 
forth  specifically  the  evidence  withheld  or  concealed, — if  oral,  the 
names  and  residences  of  the  witnesses  who  would  or  should  have 
testified, — if  documentary,  the  documents  claimed  to  have  been 

suppressed.* 

—^  — -       -  —  - 

*In  PsTERS  V.  Link  (if.  F.  Superior  Courts  Special  Term,  Nov, 
1877),  in  an  action  on  a  contract  to  exchange  lands,  on  terms  to  be 
fixed  by  arbitration,  the  allegation  of  award  in  the  complaint  being 
general,  a  bill  of  particulars  was  ordered  of  the  award,  and  time  and 
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Motion  for  a  bill  of  partioalars. 

Plaintiff  saed  defendants  for  $5,000  damages  for  an 
alleged  conspiracy  by  the  defendants  to  withhold  and 
conceal  evidence  and  testimony  on  the  trial  of  a  former 
action  brought  in  the  New  York  marine  conrt  by 
one  of  the  present  defendants  against  the  present  plain- 
tiff, and  in  which  the  other  present  defendant  was  a 
witness,  by  which  alleged  conspiracy  the  present  plain- 
tiff averred  he  was  defeated  in  that  action,  and  judg- 
ment was  rendered  against  him  for  $163.74  and  costs. 

The  defendants  answered  separately  denying  the 
conspiracy,  &c.,  but  admitting  substantially  the  allega- 
tions of  the  complaint  as  to  the  bringing  of  the  former 
suit,  and  the  rendering  of  judgment  against  the  plain- 
tiff herein. 

The  former  suit  involved  the  examination  of  a  long 
account,  and  was  sent  to  a  referee,  before  whom  the 
plaintiff  therein  was  examined  on  his  own  behalf,  and 
testified  as  to  a  contract  with  Leigh,  the  defendant 

circamstances  of  its  delivery,  &c.,  and  of  the  meetings  of  the  arbitrs- 
tors,  and  the  notices  of  meeting,  &c. 

Plaintiff  sued  for  $5,000  damages  for  breach  of  an  all^^  contract 
to  exchange  lands.  The  complaint  averred,  according  to  legal  effect, 
the  alleged  contract,  which  provided  that  payment  for  equality  of 
price  was  to  be  determined  by  arbitrators.  The  complaint  in  general 
terms  stated  that  an  award  was  made  on  a  specified  day,  without  giv- 
ing a  copy  or  any  of  the  contents  of  the  award.  Defendants,  on  affi- 
davits that  they  had  never  seen  the  award,  nor  any  copy,  and  had  no 
access  to  it,  and  were  ignorant  of  the  matters  of  which  they  denred 
particulars,  obtained  an  order  requiring  that  a  biU  of  particolais 
ihould  be  furnished. 

Howard  Pay$on  WUdi^  for  the  motion,  relied  on  Code  of  Ck,  Pro.  { 
581 ;  Doe  d.  Birch  v.  Phillips,  6  T.  R  597 ;  Yischer  v.  Ck>nant,  4  Com. 
896;  Humphrey  v.  Cottelyou,  Id.  54;  Johnson  v.  Birley,  5R  dtA, 
540;  Davies  «.  Chapman,  ^Ad.4tB,  707;  Tilton  «.  Beecher,  59  Jf.  T. 
176;  and  Orvis  e.  Orvia,  1  AJtb.  New  Com.  868. 

A,  J.  Matthewoon^  for  plaintiff. 
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therein ;  that  he  had  demanded  payment  when  the 
contract  was  completed  ;  that  he  had  certain  conversa- 
tions with  him  ;  and  that  Leigh  did  not  deny  the  cor- 
rectness of  the  account.  He  also  testified  to  the  cor- 
rectness of  his  accounts  extending  over  about  three 
years.  The  other  defendant  in  the  present  action  was 
the  bookkeeper  of  the  plaintiff  in  the  former  action, 
and  there  testified  to  the  accounts  and  also  to  a  conver- 
sation between  the  then  plaintiJBf  Atwater  and  Leigh. 

After  the  present  action  was  at  issue,  the  defendant 
Atwater  moved  for  a  bill  of  particulars,  on  an  affidavit 
setting  forth  the  substance  of  the  pleadings  in  the 
present  action,  and  the  bringing  of  the  former  action, 
and  on  a  copy  of  the  case  on  appeal  in  the  former  ac- 
tion. His  moving  affidavit  alleged  that  he  had  no 
knowledge,  nor  any  information  as  to  what  evidence 
or  what  testimony  the  plaintiff  intended  to  show  was 
concealed  or  withheld  ;  that  there  were  a  large  number 
of  separate  and  independent  matters  in  said  suit,  being 
different  items  in  said  account,  and  he  had  no  know- 
ledge as  to  which  of  them  the  plaintiff  intended  that 
evidence  or  testimony  was  withheld  or  concealed  ;  and 
that  he  could  not  properly  prepare  for  trial  until  plain- 
tiff furnished  him  a  bill  of  particulars,  showing  specifi- 
cally what  evidence  and  whose  testimony  he  intended 
to  show  was  concealed  or  withheld. 

Nathan  Cutler  {H.  O.  Atwater^  attorney),  for  the 
motion,  cited  Mayor,  &c.  of  N.  Y.  v.  Marrener,  49 
How.  Pt.  36,  and  Tilton  v.  Beecher,  48  Haw.  Pr.  176 ; 
and  urged  that  in  those  cases  as  in  this,  though  the 
true  state  of  facts  was  within  the  knowledge  of  the 
defendants,  they  nevertheless  obtained  bills  of  particu- 
lars. That  a  bill  of  particulars  here  would  not  disclose 
plaintiff's  evidence,  but  only  the  facts  concerning  which 
he  proposed  to  offer  proofs. 

Sarrmel  O.  Courtney ^  opposed. 
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Barrett,  J. — Considering  the  novel  and  somewhat 
extraordinary  character  of  this  action,  the  defendants 
have  a  right  to  be  fully  and  precisely  informed  of  the 
particulars  of  the  wrong-doing  with  which  they  are 
charged.  This  can  only  be  effected  by  the  granting  of 
this  motion  in  all  its  parts. 

Motion  granted,  with  $10  costs  to  abide  the  event. 

■»— ^^^-^ 

The  following  order  (omitting  recitals)  was  there- 
upon entered : 

"Ordered,  That  the  plaintiff's  attorney  deliver  to 
the  defendant's  attorney  a  bill  of  particulars,  showing 
specifically  the  testimony  or  evidence  alleged  in  the 
complaint  to  have  been  suppressed,  concealed  and 
withheld  by  the  defendants,  and  whether  it  is  oral  or 
documentary,  or  both,  and  if  oral  that  the  names 
and  residences  of  the  witness  and  witnesses  who  would 
or  should  have  testified,  be  set  forth  in  said  bill  of  par- 
ticulars, and  that  the  documents  claimed  to  have  been 
withheld  or  suppressed,  if  any,  be  set  forth  therein. 

"  And  that  service  of  said  bill  of  particulars  be  made 
within  twenty  days  from  the  date  hereof,  and  that 
meantime  all  proceedings  herein,  on  the  part  of  the 
plaintiff,  be  stayed. 

"And  that  the  defendants  have  $10  costs  of  this 
motion,  to  abide  the  event  of  the  action." 


RUSSELL  V.  WEINBERG. 
Citj/  Court  of  Brooklyn ;  Special  Term,  August,  1877. 

DeFBKSB  in  FoaECLOSURB  OF  MOBTOAGB  OF  ReAI<  ESTATB.— MOBT- 

OAGB. — Principal  and  Subbty. 

If  a  creditor  omits  to  do  an  act,  on  the  reqoirement  of  a  surety,  which 
equity  and  his  duty  to  the  surety  enjoins  on  him  to  do,  and  the 
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sarety  is  actually  injured  by  the  omission,  the  latter  should  be  exon- 
erated, but  only  to  the  extent  of  such  injury. 

The  solvency  of  the  debtor  or  the  sufficiency  of  the  fund  at  the  time 
when  a  surety  requests  the  creditor  to  collect  from  the  principal 
debtor,  and  subsequent  insolvency  or  insufficiency,  are  essential  parts 
of  the  defense  of  the  surety,  and  must  be  alleged  and  proved  by 
him. 

If  the  present  insufficiency  of  the  mortgaged  fund  is  shown,  the  in- 
solvency of  the  principal  debtor  need  not  be  shown. 

Where  a  mortgagor  conveyed  the  mortgaged  premises  to  one  who  as- 
sumed the  payment  of  the  mortgage,  and  upon  the  maturity  of  the 
mortgage  he  requested  the  mortgagee  to  foreclose  immediately,  on 
the  ground  that  the  premises,  which  were  then  sufficient  to  satisfy 
the  mortgage,  might  depreciate  so  as  to  become  inadequate  security, 
but  the  mortgagee  neglected  so  to  do,  and  the  property  became  in- 
adequate,— Held,  OB  foreclosure  of  the  mortgage,  that  the  mortgagor 
was  not  liable  for  a  deficiency.* 

Trial  by  the  court. 

This  suit  was  brought  by  John  Bussell  against 
Hannah  Weinberg,  John  J.  McCrum  and  others,  to 
foreclose  a  mortgage  on  certain  real  estate  in  the  city 
of  Brooklyn.  The  defendant  McCrum  was  the  mort- 
gagor. After  making  the  mortgage  in  suit,  he  con- 
veyed the  mortgaged  premises  to  the  defendant  Wein- 
berg, she  assuming  the  payment  of  the  mortgage. 
Upon  the  maturity  of  the  bond  and  mortgage,  McCrum, 
having  jthen  come  into  the  position  of  surety,  re- 
quested the  plaintiff  (the  mortgagee)  to  proceed  im- 
mediately to  foreclose  and  collect  the  debt,  on  the 
ground  that  the  premises,  which  were  then  sufficient 
to  satisfy  the  mortgage,  might  depreciate  so  as  to 
become  an  inadequate  security.  The  plaintiff  neglected 
for  a  year  to  commence  his  suit,  and  the  proof  at  the 
trial  showed  that  although  the  premises  were  of  suffi- 
cient value  to  pay  the  mortgage  debt  and  costs  of 
foreclosure  at  the  time  the  request  was  made,  they 
had  since  so  far  depreciated  as  to  make  it  altogether 

*  See  Collins  v,  Rowc,  1  Alb,  New  Cm,  97,  and  note  p.  98. 
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probable  that  there  would  be  a  deficiency  after  applying 
the  proceeds  of  the  sale.  The  question  was  whether 
the  defendant  McCrum  should  be  made  liable  for  such 
deficiency. 

Hyfus  L.  Scott,  for  plaintiff. 

Roger  H.  Lyon,  for  defendant  McCrum. — ^L    The 
defendant  Weinberg,  having  assumed   the   payment 
of   the  mortgage   executed   by  the  defendants   Mc- 
Crum, became   a   principal  debtor.     And  the  rela- 
tion create  between  her  and  her  grantors  wajs  that  of 
principal  and  surety  (Calvo  v.  Davies,  8  Hun,  222 ; 
Lawrence  v.  Fox,  20  N.  F.  268 ;  Burr  v.  Beers,  24  K 
T.  178 ;  BiUington  v.  Wagoner,  33  N.   T.  31 ;  Smith 
t).  Townsend,  26  N.  T.  479 ;  Gtemsey  v.  Rogers,  47  N, 
T.  233 ;  Comstock  v.  Drohan,  8  Hun,  373).    {a)  The 
record  of  the  deed  of  the  McCrums  to  Weinberg  was 
notice  of  this  relation  to  the  plaintiff  Russell,  who  was 
mortgagee  (Calvo  v.  Davies,  supra.)    (b)  A  grantee 
assuming  a  mortgage  is  liable  as  a  principal  debtor 
upon  the  principle :  1.  That  the  grantor,  being  him- 
self personally  liable  to  pay  the  mortgage  and  con- 
veying to  a  grantee  assuming  it,  the  covenant  of  the 
latter  is  for  the 'benefit  of  the  grantor,  who  has  a  rigid 
to  see  it  enforced,  and  in  default  of  the  grantee  per- 
forming the  covenant,  the  mortgagee  is  entitled  by 
an  equitable  subrogation   to   all   the  rights  of  the 
grantor  (the  surety),  and  hence  the  mortgagee  can 
enforce  the  right.    So  it  has  been  held  that  in  a  case 
where  the  grantor  was  not  personally  liable,  and  the 
grantee  had  made  such  a  covenant,  that  the  mortgagee 
could  not  enforce  it,  because  the  grantor  himself  could 
not,  and  there  was  no  such  right  to  which  the  mort* 
gagee  could  be  subrogated  (King  v.  Whitely,  10  Paige, 
466;    Trotter   v.  Hughes,   12   N.    T.  74;    Flagg  «. 
Munger,  9  N.  T.  483,  501 ;  Ford  v.  David,  1  Bosw. 
699 ;  Dbolittle  v.  Naylor,  2  Id.  226 ;  Wright  v.  Storrs, 
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6  Id.  610).  2.  That  the  grantee,  making  snch  a  cov- 
enant or  promise  to  the  grantor,  makes  it  for  the  bene- 
fit of  the  mortgagee,  and  the  latter  can  enforce  it 
(Bicard  n.  Sanderson,  41  N.  T.  179,  and  cases  cited 
above). 

II.  The  neglect  of  the  plaintiff  when  requested  by 
the  sureties  to  foreclose  or  prosecute  the  principal 
debtor,  with  a  notification  that  they  would  not  be  re- 
sponsible for  any  deficiency  if  he  did  not,  discharged 
the  sureties  (Remsen  v.  Beekman,  25  JV.  T.  562,  and 
cases  cited  there  and  above) ;  or  even  if  there  had  been 
no  notice  (Remsen  v.  Beekman,  supra).  A  depreciation 
so  as  to  render  the  McCrums  liable,  having  occurred  be- 
tween the  time  of  the  request  and  the  suit  to  foreclose, 
a  discharge  results  from  the  operation  of  the  law  gov- 
erning principal  and  surety.  If  it  does  not  result  by 
operation  of  law,  it  certainly  does  upon  a  rule  of  equity 
founded  upon  the  obligation  of  the  creditor  to  act 
justly  towards  the  surety.  The  eflfect  of  the  plaintiffs 
neglect  to  foreclose  was  an  extension  of  the  mortgage 
without  the  consent  of  the  sureties,  which  operated  to 
discharge  them. 

III.  The  McCrums,  being  sureties  and  having  parted 
with  the  land,  the  primary  fund,  were  no  longer  bound 
in  the  first  instance  to  pay  the  debt ;  they  could  only 
give  the  notice  and  request  they  did  to  the  plaintiflf, 
whose  duty  it  was  to  act  with  due  diligence  in  compli- 
ance therewith. 

Reynolds,  J. — [After  stating  the  facts.]— ^The  rule 
seems  to  be  that  if  the  creditor  omits  to  do  an  act,  on 
the  requirement  of  the  surety,  which  equity  and  his 
duty  to  the  surety  enjoins  on  him  to  do,  and  the  surety 
is  injured  by  the  omission,  the  latter  ought  not  to  be 
held.  That  duty  enjoins  upon  the  creditor  to  enforce 
I)ayment  from  the  party  primarily  liable,  and  if,  being 
requested  by  the  surety  to  collect  the  debt  when  it  is 
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collectible  from  sach  party  by  measures  of  active  dili- 
gence, the  creditor  refuses  or  neglects  to  do  it,  until  it 
becomes  uncollectible  from  the  principal,  such  conduct 
ought  to  be  a  defense  in  equity  to  any  suit  brought 
against  the  surety  to  charge  him  with  the  x)ayment  of 
the  debt.  But  failure  on  the  part  of  the  creditor  to 
comply  with  the  request  of  the  surety  to  enforce  pay- 
ment of  the  debt  will  not  exonerate  the  surety,  unless  it 
result  in  actual  injury  to  him,  and  then  only  to  the 
extent  of  such  injury.  The  solvency  of  the  debtor,  or 
the  sufficiency  of  the  fund,  at  the  time  when  the  request 
to  collect  was  made,  and  subsequent  insolvency  or  in- 
sufficiency,  are  essential  parts  of  the  defense  of  the 
surety,  and  must  be  alleged  and  proven  by  him 
{Thomas  on  Mortgages^  70-71 ;  Bemsen  9.  Beekman, 
26  N.  Y.  652). 

Plaintiff  claims,  however,  that  defendant  McCrom 
has  not  brought  himself  within  the  rule  releasing  sure- 
ties, he  not  having  shown  that  the  defendant  Weinberg 
is  insolvent ;  and  that,  as  it  does  not  apx)ear  but  that 
plaintiff  may  be  able  to  collect  any  deficiency  out  of 
her,  defendant  McCrum  is  not  shown  to  have  sustained 
any  injury  from  the  plaintiff's  delay. 

The  answer  to  this  is,  that  if  it  turns  out  that  the 
deficiency  can  be  collected  from  Weinberg,  it  will  be 
the  duty  of  the  plaintiff  to  so  collect  it,  and  in  that 
case  there  is  no  occasion  for  a  decree  holding  the  de- 
fendant McCrum ;  but  if  it  cannot  be  collected  from 
Weinberg,  and  the  defendant  McCrum  should  be  made 
liable,  he   would  be  thereby  damnified  through  the 
plaintiff's  neglect  to  the  precise  extent  of  the  jxayment 
which  he  would  thus  be  compelled   to  make.     The 
mortgage  having  been  collectible  out  of  the  property 
when  the  surety  requested  its  collection,  he  ought  not 
now  to  be  called  upon  to  make  up  for  the  subsequent 
depreciation    of   the   property,   and   therefore   there 
should  not  be  any  such  direction  against  him  in  the 
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judgment.  Sucli  direction,  if  effectual,  would  compel 
Mm  to  meet  a  deficiency  which  would  not  have  existed 
if  the  creditor,  the  plaintiff,  had  complied  with  his 
reasonable  request. 

There  must  be  judgment  for  a  sale  of  the  premises, 
and  making  the  defendant  Weinberg  liable  for  any 
deficiency. 


BmWELL  V.  GREENSHIELD. 

Bvffalo  Superior  Court;  Civil  Trial  Term^  March, 

1876. 

Wn<L. — ^RsMAumEB. — hsjsjSM,  Chabobs.  — Apportionment. 

The  will  of  the  husband  gave  the  use  of  his  real  estate  to  his  widow 
for  a  term  of  years,  remainder  in  fee  to  his  children  ;  the  widow 
continued  to  occupy  after  the  term  expired,  some  of  the  cliildren 
living  with  her,  but  her  dower  was  not  assigned  or  admeasured. 
In  an  action  by  some  of  the  children  for  a  partition, — Hdd^  that 
the  taxes  accruing  during  the  term  were  chargeable  upon  the 
dower  interests,  but  the  taxes  levied  after  the  term  expired,  were 
to  be  paid  out  of  the  fund. 

Action  of  partition,  tried  before  Sheldok,  J. 

This  was  an  action  for  the  partition  of  real  prop- 
erty. John  Greenshield  died  in  1862,  at  Buffalo,  leav- 
ing a  will,  bearing  date,  January  16,  1862,  which  was 
duly  proved.  He  gave  and  devised  to  his  wife  Eliza, 
all  his  real  estate  and  household  furniture,  to  be  used, 
occupied  and  enjoyed  by  her,  for  and  during  the  space 
of  thirteen  years,  from  and  after  the  date  of  the  will ; 
remainder  in  fee  to  his  children  and  heirs-at-law,  to  be 
divided  equally  among  them,  share  and  share  alike. 
He  further  directed  that  all  the  rest  of  his  personal 
estnte  should  be  disposed  of  by  his  executors,  and  that 
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they  shoald  put  oat  the  proceeds  at  interest,  to  create 
a  f  and,  the  interest  of  which  shoald  be  nsed,  first,  in 
the  payment  of  all  taxes  and  other  matters  which 
might  become  a  charge  or  lien  apon  the  real  estate ; 
and  secondly,  in  the  necessary  support  of  his  family. 
He  also  directed,  that  if  the  interest  of  the  fund  should 
not  be  sufficient  to  pay  the  taxes  and  liens,  the  execu- 
tors should  use  so  much  of  the  fund  as  was  necessary 
to  satisfy  the  same.  He  requested  that  his  family 
might  continue  to  remain  together  and  occupy  the  real 
estate  until  his  daughter  ELate  should  arrive  at  the  age 
of  fourteen  years.  The  will  also  inrovided,  that  in 
case  the  executors  deemed  it  necessary  for  the  support 
and  maintenance  of  the  family,  a  part  of  the  fund 
might  be  used  by  them  for  that  purpose,  and  when  his 
youngest  child  BLate  arrived  at  the  age  of  fourteen,  the 
fund  so  created,  if  any  remained,  was  to  be  divided 
among  his  heirs-at-law,  share  and  share  alike. 

It  appeared  that  the  devisee  Eliza  Greenshield  has 
continued  in  the  occupation  of  the  premises  from  the 
time  of  the  decease  of  her  husband ;  that  the  fund 
attempted  to  be  created  by  the  will,  amounted  only  to 
$237.34,  out  of  which  the  executors  paid  about  $75 
upon  debts  of  the  deceased,  and  the  remainder  vas 
used  in  payment  of  taxes.  That  dower  has  never  been 
assigned  to  the  widow  by  the  heirs,  and  that  about 
$600  in  amount  of  taxes  and  assessments  now  remain 
unpaid  upon  the  property.  The  plaintiffs  and  defend- 
ants, except  the  widow  Eliza^  are  the  children  of  the 
deceased,  and  each  entitled  to  an  equal  one-fourth  part 
of  the  property,  subject  to  the  dower  rights  of  their 
mother,  and  own  no  other  land  in  common,  and  the 
estate  sought  to  be  partitioned  is  a  lot  in  Buffalo, 
which  cannot  be  divided,  and  has  a  dwelling-house 
thereon. 

The  plaintiffs  claimed  that  the  amount  of  the  un- 
paid taxes  should  be  deducted  from  the  dower  interest 
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of  the  widow  ;  but  the  defendants  insisted  they  should 
be  paid  by  the  whole  property,  and  this  was  the  nudn 
question  submitted. 

Oeorge  Wing^  for  plaintiff. 
S.  B.  Porter y  for  defendants. 

Sheldon,  J. — The  testamentary  prorision  for  the 
defendant,  Eliza  Greenshield,  was  not  in  lieu  of  dower  ; 
if  it  was  so  intended,  the  intention  failed  for  the  reason 
that  it  was  not  expressly  declared  so  to  be,  as  is  re- 
quired by  the  well-settled  rules  of  law  upon  that  sub- 
ject. And  the  action  proceeds  upon  the  admission  that 
ux>on  the  termination  of  her  life  estate,  the  right  of 
dower  still  remained,  and  that  the  owners  in  fee  took 
the  remainder  subject  to  that  right.  The  possession  of 
the  widow  to  January  16,  1876,  must  be  considered  as 
having  been  that  of  a  tenant  for  years,  and  it  is  a 
rule  of  general  if  not  of  universal  application,  that  it 
is  incumbent  upon  the  tenant  for  life  or  for  years  to 
pay  all  taxes  assessed  upon  the  lands  subject  to  the 
tenancy.  So  that,  unless  there  is  in  this  case  something 
to  take  it  out  of  the  rule,  the  tenant  for  years  was  liable 
to  x>ay  all  taxes  and  assessments  accruing  during  the 
tenancy.  If  she  did  not  pay,  the  heirs  or  remainder- 
men could  i)ay,  to  protect  their  estate,  and  recover  the 
amount  from  her  in  an  action  at  law,  or,  as  in  case  of 
waste  i)ermitted  by  the  tenant,  they  probably  could 
procure  a  receiver  to  be  appointed  of  the  rent»  and 
profits,  who  would  pay  or  care  for  the  property. 

The  defendants  contend  that  the  testator  intended 
that  his  estate  should  bear  the  burden  of  all  these 
taxes,  and  that  the  tenant  should  enjoy  the  estate  for 
the  years  mentioned  without  charge.  This  may  be  so, 
and  it  is  evident  that  he  expected  the  provisions  made 
for  that  purpose  would  accomplish  that  result.  But 
he  went  no  farther  than  to  direct  the  creation  of  a  fund 
out  of  his  other  estate.    Had  he  stated  that  in  case  of 
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the  fund  failing,  the  property  devised  for  years  should 
I)ay  the  taxes,  virtually  diminishing  the  value  of  it  to 
the  heirs  or  remainder-men,  the  parties  would  be 
obliged  to  submit  to  such  declared  will.  That  he  en- 
deavored out  of  other  property  to  create  such  a  fund, 
is  no  evidence  of  an  intention  to  chaise  this  property 
with  the  payment  of  the  taxes.  The  endeavor  so  to 
do,  was  an  additional  gift  or  bequest  in  favor  of  his 
wife ;  without  it,  she  would  be  required  to  discharge 
those  liens;  with  it,  if  it  had  substance  and  accom- 
plished the  purpose,  she  would  be  benefited.  It  would 
seem  that  the  testator  did  not  anticipate  the  exigency 
that  has  occurred ;  but  the  proof  shows  that  all  Ms 
other  estate  has  been  consumed  for  the  payment  of  his 
debts,  and  in  payment  of  the  taxes  as  far  as  it  was  snf* 
ficient  so  to  do. 

I  think,  that  as  far  as  concerns  all  taxes  and  assess- 
ments levied  before  January  16, 1876,  it  was  incumbent 
upon  the  tenant  for  years  to  satisfy  them,  and  that  the 
amount  unpaid  remains  equitably  chargeable  upon  h^ 
dower  interest. 

When  the  tenancy  for  years  expired,  the  situation 
of  the  parties  changed.  Her  dower  was  not  assigned, 
and  she  had  no  estate  in  the  lands  of  which  her  hus- 
band died  seized  until  assignment  of  her  dower.  The 
title  went  to  the  heirs,  under  the  will,  and  they  had 
and  still  have  the  undivided  seizin.  When  dower  is 
assigned,  the  widow  becomes  seized  of  a  freehold  estate 
in  the  portion  allotted  to  her.  The  fee  simple  remains 
in  the  heir,  and  although,  in  point  of  tenure,  the  dow- 
eress  holds  of  the  heir,  or,  as  in  this  case,  of  the  remain- 
der-men, yet  her  claims  and  rights  are  paramovni  to 
the  heir.  Her  estate  is  a  continuation  of  that  of  her 
husband,  and  her  rights  were  such  that  could  not  hare 
been  defeated  or  aifected  by  any  will  or  disposition  by 
the  husband.  When  this  occurs,  the  tenant  in  dower, 
being  so  seized  of  a  freehold  estate  for  life,  that  estate 
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is  necessarily  subject  to  all  the  incidents  of  other 
estates  for  life.  If  the  estate  was  charged  with  an  in- 
cumbrance, she  would  be  bound  in  equity  to  keep  down 
the  interest  out  of  the  rents  and  profits  (4  Kent  Com. 
74).  The  object  of  the  rule  is  to  make  every  part  of 
the  ownership  of  real  estate  bear  a  ratable  part  of  an 
incumbrance  thereon,  and  to  apportion  the  property 
equitably  between  the  parties  in  interest  when  there  is 
a  possession  ;  and  therefore  the  tenant  for  life  is  bound 
to  contribute  during  the  time  of  his  enjoyment  of  the 
estate.  The  tenant  for  life,  upon  the  same  principle,  is 
bound,  out  of  the  rents  and  profits,  to  keep  down  all 
incidental  charges  upon  the  land,  which  accrue  during 
the  continuance  of  his  estate,  as  for  repairs,  taxes,  and 
the  like  (2  Boumefs  Inst.  229 ;  Whyte  v.  Mayor,  &c. 
of  Nashville,  2  Swan  [Tenn.]  364).  Many  of  our 
States  have  statutes  declaratory  of  the  law.  The  stat- 
ute of  our  State,  declaring  the  effect  of  the  admeasure- 
ment of  dower  and  the  recovery  thereof  (2  liev.  Stat. 
491,  §  18),  provides,  that  the  widow  shall  hold  the  same 
during  her  natural  life,  subject  to  the  payment  of  aU 
taxes  and  charges  accruing  thereon  subsequent  to  her 
taking  possession.  This  makes  her  liable  for  the  taxes 
upon  the  premises  assigned  or  admeasured  to  her,  a 
rule  founded  in  justice,  and  which  has  long  been 
engrafted  upon  our  statute  law. 

But  this  rule  of  law  has  no  application  to  this  case. 
Her  dower  was  not  assigned  to  her  within  the  forty 
days  of  quarantine  (2  Rev.  Stat.  488,  §  1),  nor  has  she 
applied  for  its  admeasurement.  The  plaintiffs,  as  some 
of  the  remainder-men,  apply  for  partition,  but  until  that 
is  accomplished,  either  by  a  strict  partition,  which  is 
impossible,  or  by  a  sale,  which  must  be  the  result  here, 
the  widow's  rights  are  not  to  be  diminished  or  impaired. 
The  onus  of  discharging  the  incidental  expenses,  such 
as  taxes,  &c.,  was  changed  when  the  tenancy  for  years 
expired.    That  she  remained  in  i>ossession,  created  no 
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liability  on  her  part  and  no  obligation  of  any  natnre. 
Her  possession  was  of  a  natnre  paramount  to  the  heirs 
or  remainder-men,  and  she  could  not  be  ejected.  The 
estate  was  not  hers,  and  she  was  a  mere  occupant ;  she 
had  no  right  or  title  to  the  land,  or  to  one  part  of  it  in 
preference  to  another.  She  had  a  right  of  dower  in  the 
whole  of  it,  which,  when  recovered  by  her,  or  admeas- 
ured to  her,  is  a  right  to  the  use  for  life  of  the  one- 
third  part  of  it,  but  what  that  third  part  may  be,  de- 
pends upon  the  assignment  or  admeasurement  of  it, 
and  when  that  is  made,  if  it  could  be  made  in  this  case, 
she  claims  and  is  in  under  her  husband.  It  is  true, 
she  was  an  occupant,  but  some  of  the  heirs-at-law  or 
remainder-men  were  occupants  also,  and  the  legal  title 
was  in  all  of  them  (Beasson  v.  Yancey,  1  Dev.  Sq.  [N. 

My  conclusion  is,  that  as  to  the  taxes  and  assess- 
ments levied  since  January  16,  1875,  they  are  to  be 
paid  out  of  the  fund,  and  not  to  be  deducted  from  the 
computed  value  of  the  dower. 

Unless  the  parties  agree  upon  the  provisions  of  a 
judgment  conforming  to  the  above  suggestions,  and 
upon  the  value  of  the  dower  interest,  so  that  a  final 
judgment  can  now  be  entered,  there  must  be  a  refer- 
ence to  the  clerk  to  take  proofs  as  to  the  taxes,  value 
of  dower,  &c.,  and  report  the  same  for  confirmation. 


KELLER  t).  TOWNSEND. 

If.  T.  Supreme  Courts  First  Department;  CJiamberi^ 

October^  1877. 

SXGUBITT  FOB   OOBT8. 

A  non-resident  plaintiff  may  be  ordered  to  give  secarity  for  coats  ift 

actions  for  tort  as  well  as  in  actions  on  contrad. 
The  amount  may  be  fixed  at  over  $250. 


ABBOTT'S    NEW   CASES.  483 

Keller  v.  Townsend. 

Motion  by  defendant  for  security  for  costs. 

Joseph  Keller  sued  Charles  H.  Townsend,  for  $10, 000 
damages  for  slander. 

After  the  service  of  the  sammons  and  complaint, 
the  defendant,  n;)on  affidavits  showing  the  insolvency 
of  the  plaintiff,  and  the  existence  of  unsatisfied  judg- 
ments against  him,  and  that  he  was  a  resident  of  New 
Jersey,  moved  that  he  should  file  a  bond  for  $500,  as 
security  for  costs. 

The  motion  was  opposed,  on  the  ground  that  an 
order  for  security  for  costs  could  not  be  required  in  an 
action  for  tort ;  that  the  defendant  transacted  business 
in  the  city  of  New  York,  although  he  resided  in  New 
Jersey ;  and  that  if  the  order  was  granted  he  should 
not  be  required  to  give  more  than  $250  security. 

ff.  T.  Ketchamy  for  the  motion. 

Joseph  S.  Ridgwaj/j  opposed. 

Barrett,  J. — Coryell  v.  Davis  (5  Hilly  559),  is  in- 
applicable.* That  was  a  case  of  bankruptcy,  not  non- 
residence.  In  the  latter  class  of  cases  there  is  no  stat* 
utory  limitation.  Security  is  consequently  required  in 
all  actions  where  the  plaintiff  is  a  non-resident.  Upon 
the  facts  it  is  a  case  for  a  bond  in  $400. 

Ordered  accordingly. 

*  It  was  there  held  that  a  bankrupt  suing  for  a  tort  was  not 
required  to  give  security  merely  because  he  had  been  discharged  in 
bankruptcy.  In  other  cases  it  has  been  held  that  the  power  is  inhei^ 
ent  in  the  court,  and  not  limited  by  the  language  of  the  statute 
(Swift  9.  Collins,  1  Dm.  659;  People  v.  Oneida,  18  Wend.  652;  Dyer 
V,  Dunivan,  8  How.  Pr.  185). 
Vol.  n.— 28 
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Mcdonald  v.  brass  goods  manupactur- 

ING  CO. 

N.  T.  Supreme  Courtj  Second  DepartmerU;  Chomr 

herSy  1877. 

GUABDIAK  AD  LlTBlC. — ^InFAKT. — SbCURXTT  FOB  C06TS. 

Upon  application  for  appointment  of  a  guardian  ad  litem  for  an  in&ot, 
the  papers  shonld  show  the  pecuniary  responsibility  of  the  person 
sought  to  be  appointed. 

Where  an  irresponsible  guardian  ad  Uteni  of  an  infant  had  been  ap- 
pointed and  an  action  for  a  tort  brought  by  the  guardian,  upcm 
motion  of  the  defendant,  after  issue,  that  the  guardian  file  aecaritj 
for  costs, — Beld^  that  security  in  the  sum  of  $500  should  be  giTen, 
and  all  proceedings  stayed  until  it  was  filed. 

Motion  by  plaintiff  to  compel  filing  security  for 
costs. 

Mary  McDonald,  by  Mary  Madigan,  her  gnardian, 
sued  the  Brass  Goods  Manufacturing  Company,  for 
$10,000  damages  for  a  i)ersonal  injury,  alleged  to  hare 
been  caused  by  the  carelessness  of  the  plaintiffi  while 
she  was  in  its  employ. 

The  affidavits  upon  which  the  guardian  ad  litem 
was  appointed  did  not  aver  her  pecuniary  responsi- 
bility. 

After  the  action  was  at  issue,  the  defendant,  upon 
the  pleadings,  and  an  affidavit  showing  the  pecuniary 
irresponsibility  of  the  guardian  ad  litems  and  certain 
facts  of  the  defense,  moved  that  she  file  security  for 
costs. 

Edward  Bi  Kennedy  (Seald  &  Kennedy^  attor- 
neys), for  the  motion,  urged : — ^I.  That  the  court  had 
power  to  require  security  independent  of  the  aothority 
conferred  by  statute  (Fulton  v.  Rosevelt,  1  Paige,  178 ; 
Ten  Broeck  v.  Reynolds,  13  How,  Pr.  462 ;  Jackson  v. 
Miller,  3  Cow.  67 ;    Jackson  n.  Edwards,  1  Id.  138 ; 
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Swift  V.  Collins,  1  Den.  659 ;  Dyer  v.  Dunivan,  3  Bow. 
Pr.  136 ;  People  v.  Oneida  Com.  Pleaa,  18  Wend.  652 ; 
Grantman  v.  Theall,  19  Abb.  Pr.  308 ;  Linner  v.  Crouse, 
61  Barb.  289). 

II.  That  where  the  guardian  ad  litem  was  insol- 
vent, the  security  required  by  section  316  of  the  Code, 
which  wa^  intended  as  a  substitute  for  3  Bev.  Stat.  910- 
911,  was  wholly  lost,  and  the  court,  in  the  exercise  of 
its  discretion,  should  exert  its  inherent  authority  and 
cause  such  security  to  be  given,  thereby  placing  the 
defendant  in  the  same  position  as  he  would  have  been 
had  the  gnardian  ad  litem  been  responsible  (Linner 
t).  Crouse,  supra). 

T.  F.  Loughlin^  opposed. 

Barnabd,  J., — Held^  that  the  guardian  ad  litem 
should  not  have  been  appointed  unless  the  jmpers  upon 
which  application  was  made  showed  her  i)ecuniary  re- 
sponsibility ;  and  ordered  her  to  file  security  for  costs 
in  the  sum  of  $500,  with  two  suflicient  sureties,  to  be 
approved  by  a  justice  of  the  court  or  the  county  judge, 
on  or  before  the  3rd  day  of  September,  1877,  and  that 
until  such  security  was  so  approved  and  filed  all  pro- 
ceedings on  the  part  of  the  plaintifF  should  be  stayed. 


SHIPMAN  V.  BEERS. 

F.  Biwpreme  Courts  First  Department  ^  CharnberSy 

June^  1877. 

AvciEKT  LioffTB. — Injunction. 

Ab  between  adjoining  owners,  who  are  strangers  to  each  other,  one 
docs  not,  by  building  on  the  line  of  his  own  ground,  acquire  a 
right  to  light  from  his  neighbor's  ground. 

Also,  where  both  proprietors  obtain  their  title  from  a  common  souroa, 
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the  aame  grantor  haying  conveyed  the  tenement  with  windows,  to 
one,  and  the  ground  overlooked,  to  another,  and  there  was  no  dear 
intent  to  limit  the  use  of  the  vacant  lot  for  the  benefit  of  the  win- 
dowB,  no  right  to  air  and  light  from  the  vacant  lot  will  be  acquired 
such  that  the  owner  of  the  vacant  lot  can  be  enjoined  from  building 
thereon  and  obstructing  the  windows. 

Motion  by  plaintiff  to  continue  an  injunction. 

This  action  was  brought  by  William  D.  Shipman, 
as  assignee  of  William  Butler  Duncan,  against  Nathan 
P.  Beers,  to  prevent  the  obstruction  of  certain 
windows  in  No.  1  Fifth  avenue  in  the  city  of  New 
York. 

The  complaint  set  forth  that  the  trustees  of  th% 
Sailors'  Snug  Harbor  in  the  city  of  New  York,  being 
owners  in  fee  of  the  lots  which  are  now  known  as  Nos. 
1  and  3  Fifth  avenue,  on  or  about  March  28,  1835, 
leased  the  same  by  two  several  indentures  to  Samuel 
Downer,  Jr.,  and  James  Boorman,  for  the  term  of  eigh- 
teen   years  from  November  1,  1834,  with  covenants 
of  renewals;  that  on  July  27,  1838,  the  said  lessees 
assigned  the  said  leases  to  Esther  Smith ;  that  on  June 
16,   1848,  the  latter  reassigned   the  same    to   James 
Boorman ;  that  on   November  1,   1852,   these  leases 
were  renewed  for  the  term  of  twenty  years  ;  that  while 
the  said  leaseholds  were  owned  by  one  and  the  same 
I)erson,  he  built  upon  and  improved  them  in  such  a 
manner  that  it  became  necessary  for  the  full  use  and 
benefit  of   the   building,  and   the   windows   in   the 
northerly  wall  of  No.  1  Fifth  avenue,  that  the  rear  half 
of  the  lot  No.  3  should  thereafter  remain  open  and 
vacant,  and  that  the  said  common  owner  built  up  and 
coverd  the  whole  of  the  lot  No.  1,  with  a  four-story 
brick  building,  the  northerly  wall  of  which  rested  prin- 
cipally on  the  lot  No.  3  Fifth  avenue,  the  windows 
and  lights  in  which  said  northerly  wall,  to  the  number 
of  twenty,  looked  out  upon  and  overlooked  the  open, 
vacant,  and  rear  i>ortion  of  said  lot  No.  3,  and  received 
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necessarily  their  only  light,  air,  and  ventilation  there- 
from ;  that  the  said  building  was  so  bnilt  by  him  to  be 
used,  as  at  present,  for  a  boarding-school  for  young 
ladies,  and  lot  No.  3  was  left  open  and  vacant  by  him  for 
the  benefit  of  No.  1,  except  that  a  bailding  was  built  on 
the  front,  but  not  extending  back  so  as  to  interfere  in 
any  way  with  the  said  windows  or  their  light,  or  ven- 
tilation ;  that  the  said  buildings  on  said  two  lots  had 
remained  as  they  were  built  to  the  present  time,  as  it 
was  intended  by  the  common  owner  of  them  that  they 
should  do  when  he  built  them ;  that  more  than  twenty 
years  had  elapsed  since  said  buildings  were  erected ; 
that  the  plaintiff  was  the  owner  of  the  lease  of  No.  1 
Fifth  avenue  ;  that  the  defendant,  being  owner  of  lot 
No.  3,  was  erecting  a  building  against  the  plaintiff's 
said  northerly  wall,  and  inserting  beams  of  the  new 
building  in  the  plaintiff's  walls,  and  closing  up  many  of 
the  windows. 

A  temporary  injunction  was  obtained,  and  upon 
deciding  a  motion  for  its  continuance,  the  following 
opinion  was  delivered. 

The  defendant  denied  the  intention  of  the  common 
owner  of  the  two  lots,  when  he  built  upon  them  to 
keep  the  rear  of  lot  No*  3  vacant,  for  the  benefit  of  No. 
1,  and  also  the  use  of  the  windows  for  twenty  years. 

Barlow^  Larocque  &  Maqfarland^  for  plaintiff. 

Charles  M.  Marshy  for  defendant,— Cited  in  support 
of  the  point  that  an  easement  in  light  is  not  recognized 
in   this  country:   Parker  v.   Foote,   19    Wend.    308 
Palmer  v.  Wetmore,  2  Sandf.  Ch.  316 ;  Banks  o.  Am 
Tract  Soc,  4  Sandf.  438  ;  Myers  d.  Gemmel,  10  Barb 
637 ;    Pickard    ©.    CoUins,    23    Id.    444 ;     Guest   ^ 
Reynolds,  68  III.  478 ;  Keats  v.  Hugo,  116  Mass.  204 
8.  C,  16  Am.  R.  80 ;  Doyle  «.  Lord,  64  N.    T.  439 
Mullen  n.  Strieker,  10  Ohio  Staie^  135 ;  Harverstick  v 
Bipe,  33  Penn.  State^  368. 
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BabbetTi  J. — It  is  conceded  that,  as  between  ad- 
joining owners,  who  are  strangers  to  each  other,  on© 
does  not,  by  building  on  the  line  of  his  own  ground, 
acqaire  a  right  to  light  from  his  neighbor's  groond. 
It  is  claimed,  however,  that  if  both  proprietors  obtain 
their  title  from  a  common  source,  the  same  grantor  bar- 
ing conveyed  the  tenement  with  the  windows  to  one, 
and  the  ground  overlooked  to  another,  the  windows 
cannot  be  obstructed. 

This  claim  is  based  ux)on  the  dicta  of  Sklben,  J., 
in  Lampman  v.  Milks  (21  N.  T.  505),  and  it  certainly 
is  favored  by  Messrs.  Tyler  and  Washburn  in  their 
treatises.  The  weight  of  authority,  however,  in  this 
State,  is  decidedly  the  other  way.  The  precise  point 
was  discussed  in  Myers  v.  Gemmel  (10  Barb.  637),  and 
it  was  there  held  that  the  landlord  might  lawfully 
darken  or  stop  the  windows  by  any  erection  on  the 
other  lot ;  that  such  an  act  was  not  in  derogation  of  his 
own  grant ;  and  that  he  could  not  be  restrained  by  in- 
junction from  so  doing.  So  in  Palmer  v.  Wetmore  (8 
Sandf.  316),  it  was  decided  that  a  landlord  who  owns  a 
lot  adjoining  the  demised  premises  has  a  right  to  build 
on  such  land,  though  he  may  thereby  obstruct  and 
darken  the  windows  in  the  tenement  demised.  Oak- 
let, Ch.  J.,  said  that,  if  this  were  not  so,  the  landlord 
would  be  deprived  of  the  full  benefit  of  his  own  prop- 
erty. "We  perceive,"  he  adds,  "no  reason  why  a 
landlord,  in  respect  of  his  tenant,  is  more  restricted  as 
to  his  vacant  lots  than  he  would  be  in  respect  of  any 
other  owner  for  years  or  in  fee,  of  an  adjacent  house." 

In  Doyle  T).  Lord  (64  N.  T.  439),  these  cases  were 
approved  of.  Earl,  J.,  observed  that** under  these 
authorities,  if  the  lessor  had  sold  the  store  and  lot 
upon  which  it  stood,  twenty-five  feet  by  fifty-one,  the 
grantee  would  have  taken  no  right  to  light  and  av 
from  the  balance  of  the  lot  In  that  case  the  grantor 
could  have  built  upon  the  balance  qf  the  loty  and  thus 
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Jiave  darkened  the  windows  in  the  store  wUTiout  violdt' 
ing  any  rights  of  the  grantee. ^^  The  same  rule  now 
applies  in  Massachusetts  (Keats  v.  Hugo,  115  Mass. 
204).  It  was  there  explicitly  held,  that  the  grant  of 
an  easement  of  light  and  air  is  not  implied  from  the 
grant  of  a  house  having  windows  overlooking  land 
retained  by  the  granior. 

The  cases  of  Palmer  v.  Wetmore,  and  Myers  v. 
Gtemmel,  were  cited  with  approval,  and  the  dicta  of 
Selden,  J.,  in  Lampman  v.  Milks,  rejected  as  obiter. 
It  is  true  that  the  question  is  one  of  intent,  but,  in  the 
absence  of  any  covenant,  that  is  not  to  be  presumed 
from  the  mei'e  existence  of  the  windows.  Such  inten- 
tion must  be  evident  and  palpable,  that  is,  from  mere 
inspection,  as  in  the  Jauncey  court  illustration  referred 
to  in  Myers  v.  Gemmel.  The  intent  to  limit  the  use  of 
a  vacant  space  will  not  be  lightly  implied. 

In  the  case  at  bar,  the  inteittion  to  afford  No.  1 
Fifth  avenue  the  advantage  of  these  additional  win- 
dows only  until  it  became  convenient  to  build  upon 
the  adjoining  lot,  is  as  fair  a  presumption  as  that 
claimed  by  the  plaintiff.  The  logical  result  of  that 
claim  is,  that,  in  case  no  building  at  all  had  been  erected 
on  No.  3  Fifth  avenue,  and  windows  in  the  northerly 
wall  of  No.  1  Fifth  avenue  had  been  extended  all 
along  to  the  front  of  the  building,  the  entire  adjoin- 
ing lot  would  have  to  remain  perpetually  vacant,  or, 
at  all  events,  that  no  structure  could  ever  be  erected 
thereon  which  would  interfere  with  those  windows. 

The  motion  to  continue  the  injunction  must,  there- 
fore, be  denied,  and  the  temporary  injunction  dis- 
missed, with  $10  costs. 
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HULL  V.  ELY. 

JV.  F.  Suprerne  Courts  First  DepartTnerU;  Clumbers^ 

August^  1877. 

Ikjttkctiok. — ^Tax-pater's  Action  Aoadtbt  MumciPAi.  Officeb  to 

Peevent  Waste. 

Application  to  a  court  of  equity  for  relief,  must  be  made  in  good  faith 
for  the  purpose  of  redressing  an  appreciable  wrong,  or  to  prevent 
the  infliction  of  a  substantial  injury  upon  the  plaintiff,  or  the  per* 
sons  vrhom  he  legally  represents. 

A  court  of  equity  will  not  entertain  a  bill,  where  its  equitable  powers 
are  used  as  a  mere  pretense  to  give  jurisdiction. 

Hence,  where  a  tax-payer  brought  an  action  pursuant  to  l.X.  187S,  e. 
161,  p.  467,  to  prevent  waste  or  injury  by  the  sale  of  certain  feny 
franchises  in  the  city  of  New  York,  but  it  appeared  from  the 
circumstances  surrounding  the  case  that  the  plaintiff  was  not  the 
real  party  in  interest,  nor  had  brought  the  action  to  protect  his 
interests  as  a  tax-payer, — Hdilt  that  he  had  no  right  to  call  u|)onthe 
court  for  the  exercise  of  its  equitable  powers  to  enjoin  the  sale. 

Motion  by  plaintiff  for  an  injunction. 

This  action  was  brought  by  James  C.  Hull  against 
Smith  Ely,  Jr.,  mayor,  &c.  of  the  city  of  New  York, 
and  others.  The  plaintiff  was  a  resident  of  the  city  of 
New  York,  and  a  tax-payer  therein,  and  as  such 
brought  this  action,  pursuant  to  1  L.  1872,  o.  161,  to 
prevent  certain  alleged  waste  or  injury  to  the  property 
of  the  said  city.  The  said  waste  consisting  in  the 
sale  of  certain  ferry  franchises,  as  was  alleged  by  the 
plaintiff,  in  a  manner  contrary  to  law. 

It  was  claimed  upon  the  part  of  the  defendants, 
and  was  virtually  admitted  by  the  plaintiff,  that  this 
action  was  not  brought  for  the  protection  of  the  plain- 
tiff and  the  other  tax-payers  of  the  city  of  New  York ; 
but  that  it  had  been  instituted  at  the  instigation  and 
expense  of  the  parties  then  using  and  enjoying  the 
benefits  of  the  ferry  franchises,  the  sale  of  which  it 
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WBS  sought  to  enjoin.  In  fact,  one  of  the  counsel  for 
the  plaintiff  upon  the  argument  of  the  motion  spoke 
of  the  ferry  companies,  whom  he  represented. 

John  M.  Scribner^  Jr.j  and  Joseph  Larocgue  {Ship- 
marij  Barlow^  Larocgue  &  Macfarland^  attorneys),  for 
plaintiff. 

George  P.  Andrews  {William  C.  Whitney^  attor- 
ney), for  defendant. 

Vak  Brunt,  J. — [After  stating  the  facts.] — One  of 
the  first  elements  of  an  application  to  a  court  of  equity 
is,  that  the  application  is  made  in  good  faith  for  the 
purpose  of  redressing  an  appreciable  wrong,  or  to 
preventi  the  infliction  of  a  substantial  injury  upon  the 
plaintiff  or  the  persons  whom  he  may  be  said  to  legally 
represent. 

In  other  words,  the  bill  must  be  filed  in  good  faith, 
and  the  court  will  not  entertain  a  bill  where  the  equit- 
able powers  of  the  court  are  used  as  a  mere  pretense 
to  give  jurisdiction  {Story* s  Eg.  Jurisp,  §  74). 

But  it  is  claimed  upon  the  part  of  the  plaintiff, 
that  he  being  a  tax-payer,  the  act  of  1872  gives  him 
the  absolute  right  to  maintain  this  action.  The  pro- 
vision of  this  act  is,  that  actions  may  be  prosecuted 
by  a  tax-payer  to  prevent  waste  or  injury  to  the  prop- 
erty of  the  corporation  ;  hence,  it  is  apparent  from  the 
language  of  the  statute,  that  if  such  is  not  the  object 
of  the  action,  viz.  :  to  prevent  waste  or  injury  to  the 
property  of  the  corporation,  no  power  is  conferred  upon 
the  court  to  entertain  the  suit.  The  evident  intent  of 
the  act  was  to  give  a  tax-payer  a  standing  in  court  for 
the  protection  of  the  interests  of  the  tax-payers,  to 
prevent  waste  or  injury  to  the  property  of  the  corpora- 
tion, but  not  the  furtherance  of  the  schemes  of  parties 
'  who  have  no  right,  either  legal  or  equitable,  to  claim 
the  protection  of  the  court. 

It  is  apparent  from  the  circumstances  surrounding 
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this  case,  tha^t  the  plaintiflE  has  not  commenced  the 
present  action  to  protect  his  interests  as  a  tax-pajBr 
in  the  city  of  New  York,  but  that  the  xeal  xnrties  in 
interest  are  the  persons  now  nsing  the  ferry  franchises 
as  above  mentioned,  and  consequently,  he  has  no  right 
to  call  upon  the  court  for  this  exercise  of  its  equitable 
powers. 

The  motion  to  continue  the  injunction  must  be  de- 
nied, with  costs,  and  the  temporary  injunction  dis- 
solved. 


WHITNET  V.  WELCH. 

jflT.  T.  Supreme  Court,  First  Depariment;  Chambers j 

October^  1877. 

EvmEKCE. — Notice.  —  Non-Resideitt   Judomeitt   Debtor. — Rb- 

CEITEIl. — SUFFLE3f£NTAIlT  PnOGEEDmOS. — SeCTIOK  294  OF 

Code  op  Piio.— Section  714  op  Code  of  Civ.  Piio. 

In  analogy  to  section  714  of  tho  Codo  of  Civil  Proccduro  a  non-resident 
judgment  debtor  is  entitled  to  notice  of  application  for  appointment 
of  a  rcceitcr  in  proceedings  under  section  204  of  the  Code  of  Pro- 
cedure. 

In  such  a  case  tho  plaintiff  can  take  an  order  to  show  cause  with  a 
proper  provision  as  to  the  mode  of  service,  upon  a  disclosure  of  the 
defendant's  residence. 

As  a  matter  of  discretion  under  section  294  of  the  Codo  of  Procedure 
the  defendant  should  have  some  notice. 

Application  for  receiver  in  supplementary  proceed- 
ings under  section  234,  Code  of  Procedure. 

Charles  M.  Whitney  obtained  a  judgment  against 
Solomon  Welch  and  William  Welch,  on  August  13, 
1877,  for  81,661.04.  The  defendants  were  non-residents, 
and  it  did  not  appear  in  the  moving  papers  whether 
they  had  appeared  in  the  action  or  not.    Execution 
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having  been  issaed  and  returned  wholly  unsatisfied, 
one  John  H.  Piatt,  assignee  in  bankruptcy  of  the  firm 
of  William  Mills,  surviving  partner  of  the  firm  of 
Thomas  H.  Bate  &  Co.,  was  examined  as  a  third  ^partj 
in  supplementary  proceedings.  On  this  examination 
it  was  disclosed  that  the  defendants  were  creditors  to 
a  large  amount  of  the  bankrupt  estate,  but  had  not 
proved  their  claim,  although  notices  of  the  bankruptcy 
had  been  sent  to  them  and  the  assignee  had  funds  in 
his  hands  belonging  to  the  bankrupt  estate  amounting 
to  several  hundred  dollars,  and  had  declared  a 
dividend. 

Upon  the  judgment  and  execution,  the  said  supple- 
mentary proceedings,  and  also  an  affidavit  of  the  plain- 
tiff, stating  that  the  defendants  did  not  reside  in  the 
United  States,  and  since  the  commencement  of  this 
action  had  transferred  their  interest  in  a  certain  mort- 
gage for  $0,000,  upon  property  in  Kings  county,  to 
one  Francis  A.  Osbourn,  who  resided  in  Philadel- 
phia, the  plaintiffs  attorney  moved  ex  parte  for  the 
appointment  of  a  receiver  of  all  the  debts,  property, 
equitable  interests,  &o.,  of  the  judgment  debtors. 

FraTicis  LawtoUj  Jr.,,  for  motion  urged : — ^I.  That 
a  receiver  could  be  appointed  in  proceedings,  under 
section  294,  and  cited  sections  292-299,  of  Code  of 
Pro. :  Durand  v.  Hankerson,  39  N.  T.  287,  236  ;  West 
Side  Bank  v.  Pugsley,  47  N.  T.  368,  372 ;  Barnard  t. 
Kobbe,  64  N.  T.  616 ;  Rodman  v.  Henry,  17  N.  T. 
482,  484. 

II.  That  section  294  left  the  matter  of  notice  to 
the  discretion  of  the  judge,  and  that  a  receiver  could 
be  appointed  in  proceedings^ under  that  section,  ex 
parte^  and  without  notice  to  the  judgment  debtor 
(sections  244,  298,  of  Code  of  Pro. ;  Gibson  v.  Hag- 
gerty,  37  N.  T.  656). 

Babbktt,  J.— The  papers  show  that  the  defendants 
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do  not  reside  in  the  United  States,  but  that  is  all.  The 
defendants  are  entitled  to  notice  (see  section  714,  Code 
of  Civ.  Pro.).  The  plaintiff  may  take  an  order  to  show 
cause,  with  a  proper  provision  as  to  the  mode  of  service. 
This  provision  can  only  be  made  upon  a  disclosure  of 
the  defendants'  residence.  Even  as  a  matter  of  dis- 
cretion, under  section  294  Code  of  Pro.,  they  should 
have  some  notice. 


HAZARD  V.  WELLS. 

Superior  Court  of  Buffalo;  Oeneral  Term^  Odcber, 

1877. 

Bah^mekt.  —  Collateral  SECtmrrT.  —  NEaLiosircE.  —  Pbomibsobt 

Notes. 

A  creditor  who  receives  from  his  debtor  the  notes  or  bills  of  third 
parties,  as  security  for  his  debt,  is  bound  to  the  excercise  of  such 
diligence  as  is  required  of  a  bailee  for  hire,  and  is  liable  to  the 
debtor  for  any  loss  or  deterioration  in  tho  value  of  the  securi^ 
which  may  occur,  whether  through  neglect  to  fix  the  liability  of  the 
parties  to  such  paper,  by  due  demand  of  payment  and  notice  of 
non-payment,  or  to  enforce  the  collection  of  the  paper  with  proper 
diligence.* 

Where  a  bank  accepted  from  a  debtor  the  promissory  note  of  its 
president  to  the  debtor,  as  collateral  security  for  his  debt,  and  at 
that  time  and  for  several  years  subsequent  the  president,  the  maker 
of  tho  note  held  as  collateral,  was  solvent,  and  it  could  at  any  time 
have  been  easily  collected,  and  the  debtor,  the  payee  of  the  note, 
repeatedly  urged  tho  president  of  the  bank  to  require  payment  of 
the  note,  but  he  neglected  so  to  do,  and  meanwhile  became  insolvent 
and  died,  and  tho  note  became  worthless, — Heldy  that  the  bank  was 
guilty  of  such  negligence  that  it  became  liable  to  make  good  to  the 
debtor  the  amount  of  the  note  as  damages  therefor. 


*  Compare  Cory  v,  Leonard,  60  If,  7.  494;  affi'g  1  Supreme  Ct» 
(T.  &  C.)  183;  Lewis  v.  Mott,  80  N.  T.  395;  Giblin  «.  McMullen,i;. 
ASP.  (7.  817 ;  United  Service  Co.  Case,  X.  -B.  6  Oh.  212. 


ABBOTT'S    NEW   CASES.  445 

Hazard  e.  Wells. 

Apx)eal  by  plaintiff  from  a  judgment. 

Tffis  action  was  brought  by  George  S.  Hazard, 
receiver  of  the  New  York  and  Erie  Bank,  against  Wil- 
liam Wells,  upon  a  promissory  note,  for  $5,000,  made 
by  the  defendant,  dated  August  28, 1869,  payable  three 
months  from  its  date  to  the  order  of  the  New  York 
and  Erie  Bank,  and  discounted  by  that  bank,  for  the 
defendant,  on  the  4th  day  of  September,  1869,  under 
the  following  circumstances  :  The  defendant  then  held 
a  promissory  note  made  by  John  S.  Ganson,  the  presi- 
dent and  sole  financial  manager  of  said  bank,  for  the 
sum  of  $8,138.88  and  interest,  dated  January  10,  1866, 
payable  on  demand,  to  the  defendant' s  order ;  and  on 
the  day  of  the  discount  of  defendant's  note,  he  ap- 
plied to  Mr.  Gunson  to  pay  his  note  to  defendant.  Mr. 
Ganson  paid  to  defendant  $5,000  thereon,  leaving  a  bal- 
ance due  of  $5,789.60,  and  proposed  that  defendant 
should  make  his  note  for  $5,000,  and  that  the  bank 
should  discount  it,  and  take  Ganson' s  said  note  to  de- 
fendant as  collateral  security  for  the  payment  of  de- 
fendant's note  so  to  be  discounted.  The  defendant 
thereupon  made  the  note  in  suit ;  it  was  discounted 
by  the  bank,  and  the  proceeds  were  paid  to  defendant, 
who,  at  the  same  time,  delivered  to  Mr.  Granson,  as 
president  of  the  bank,  his  note  to  defendant  to  hold  as 
collateral  security,  as  proposed  by  Ganson ;  the  latter 
agreeing  to  pay  his  note,  and  that  defendant  should 
give  himself  no  trouble  about  it.  The  defendant  did 
not  pay  his  note,  and  was  never  requested  to  pay  it, 
until  after  the  failure  of  the  bank,  and  the  plaintiff 
was  appointed  receiver.  Mr.  Ganson,  at  the  time  of 
the  discount  of  the  note  in  suit,  and  from  that  time  to 
his  death,  had  the  sole  and  exclusive  control  and  man- 
agement of  the  financial  affairs  of  the  bank ;  no  direc- 
tor, or  other  officer,  assuming  any  authority  or  direc- 
tion in  respect  to  its  business,  or  in  any  manner  inter- 
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fering  with  the  management  thereof  by  Mr.  Gfanson. 
The  defendant,  as  often  as  once  or  twice  a  year,^  up  to 
the  time  when  the  bank  failed,  spoke  to  Mr.  Ganson 
aboat  the  transaction,  and  urged  him  to  pay  his  note, 
and  after  deducting  the  amount  of  the  note  in  suit,  pay 
the  balance  to  defendant.    Mr.  (Sanson  as  often  prom- 
ised to  attend  to  it,  and  put  defendant  off  from  time  to 
time,  with  such  promises.    About  a  year  before  the 
failure  of  the  bank,  the  defendant  renewed  his  request 
to  Mr.  Ganson,  to  close  up  the  matter  and  pay  the  bal- 
ance due  on  his  note,  and  Mr.  Ganson,  being  offended 
at  defendant's  urgency,  told  him  that  he  (defendant^ 
had  dothing  more  to  do  with  it,  that  it  waa  the  bank's 
business,  and  the  bank  would  take  care  of  it.    Mr. 
Ganson  died  on  the  30th  day  of  August,  1875,  the  bank 
failed  on  the  7th  day  of  September,  1875,  and  the  plain- 
tiff was  soon  after  appointed  receiver  of  its  property 
and  effects.  When  the  defendant' s  note  was  discounted, 
Mr.  Ganson  was  solvent,  but  his  property  gradually 
wasted,  and  he  became  insolvent,  in  fact  as  early  as 
1873,  though  his  credit  continued  entirely  good  and  he 
was  reputed  to  be,  not  only  solvent,  but  wealthy,  up 
to  the  time  of  his  death.    It  was  then  discovered  that 
he  was  insolvent,  in  a  large  amount ;  his  indebtedness 
being  chiefly  to  the  bank.    During  all  the  time  referred 
to,  defendant  was  a  man  of  wealth,  and  kept  an  ac- 
count with  said  bank,  where  he  had  frequently  a  bal- 
ance to  his  credit  of  more  than  the  amount  of  the  note 
in  suit. 

The  court,  Sheldok,  J.,  befdre  which  the  cause  was 
tried  found,  as  facts,  that  there  was  due  upon  the  Gan- 
son note  at  the  time  of  the  trial  the  sum  of  $8,638.66, 
and  upon  the  note  in  suit  the  sum  of  $7,377.08 ;  that 
the  New  York  and  Erie  Bank  did  not  exercise  dae  dfl- 
igence  in  collecting  and  enforcing  payment  of  the  Gan- 
son note,  after  receiving  it  as  collateral  security  for 
the  note  in  suit,  but  was  guilty  of  gross  negligence  in 
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retaining  the  Ganson  note  and  taking  no  steps  to  col- 
lect or  obtain  payment  thereof  until  he  became  insol- 
vent, by  reason  of  which  negligence  the  amount  due 
thereon  was  lost  to  the  defendant.  And  as  conclusions 
of  law,  the  court  found,  that  the  bank,  by  such  negli- 
gence, became  liable  to  pay  to  the  defendant  the  amount 
of  the  Ganson  note  so  lost  by  him,  as  damages  for  such 
negligence,  and  that  the  defendant  must  be  allowed 
the  amount  of  such  damages,  by  way  of  counter-claim 
in  this  action,  and  have  judgment  for  the  amount  in 
which  such  damages  exceed  the  sum  due  on  the  note 
in  suit,  to  be  x>a'id  by  the  plaintiff  in  the  same  manner 
and  proportion  as  he  shall  pay  the  other  debts  owing 
by  the  bank. 

The  plaintiff  excepted  to  these  findings,  and  the 
questions  arising  on  such  exceptions  are  the  subject 
of  this  appeal. 

Spencer  Clinton^  for  api)ellant. 

M.  A.  Whitney^  and  H.  8.  OuUing,  for  respon- 
dent. 

By  the  Court.— Smith,  J.* — [After  stating  the 
facts.] — We  are  of  opinion  that  the  decision  of  the 
court  which  tried  this  cause  was  right,  both  upon  the 
authority  of  the  adjudged  cases  and  upon  principle. 

In  Ea^.  Mure  (2  Cox^  63),  which  is  one  of  the 
earliest  adjudged  cases  in  point,  the  facts  were  these : 
James  and  John  Woodbridge,  being  indebted  in  a  large 
sum  to  Sir  Barnard  Turner,  assigned  to  him  as  a 
security  for  their  debt,  a  bond  and  warrant  of  attorney, 
made  by  one  Nelson  to  them  for  £3,000.  Turner  and 
his  attorneys  delayed  the  collection  of  the  bond, 
(though  judgment  was  taken  upon  it)  for  a  i)eriod  of 
five  months,  at  the  end  of  which  time  Nelson  died  in- 
solvent.   The  judgment  could  have  been  collected  of 

*  Present,  Clinton,  Cb.  J.,  and  Smith,  J. 


448  ABBOTT'S    NEW   CASES. 

Hazard  e.  Wells. 

him  at  any  time  during  the  five  months.  The  Wood- 
bridges  became  bankrupt,  and  their  assignee  presented 
a  petition  to  the  chancellor,  stating  the  facts  and  pray- 
ing that  the  amount  which  Sir  B.  Turner,  might,  with 
due  diligence,  have  collected  from  Nelson,  might  be 
struck  out  of  the  amount  of,  or  set  off  against  the  debt 
proved  by  Sir  B.  Turner  in  bankruptcy.  After  able 
arguments  by  counsel,  the  chancellor,  having  discussed 
the  question  in  an  elaborate  and  learned  opinion, 
granted  the  prayer  of  the  petition.  In  concluding  hia 
opinion,  he  says :  "  I  am  therefore  of  opinion  that 
whoever  takes  a  bond  in  the  manner  this  was  taken, 
makes  it  his  own  to  the  effect  of  binding  himself  to 
make  it  available  as  far  as  he  can  by  ordinary  dili- 
gence  It  is  admitted,  that  if  this 

had  been  the  case  of  notes  or  bills  of  exchange,  due 
diligence  must  have  beeii  used  by  such  a  holder  as 
this ;  but  it  is  said  'that  the  reason  of  that  is,  that  a 
bill  would  lose  its  effect  if  such  diligence  was  not 
used,  for  that  by  law  if  the  acceptor  be  not  called  upon 
at  the  proper  time,  the  drawer,  &c.  are  discharged; 
and  to  be  sure  that  is  an  incident  in  the  case;  but 
the  principle  of  it  is  more  extensive ;  it  is,  that  if  the 
holder  of  the  bill  will  give  credit  to  the  i)erson  first 
liable  to  pay  it,  he  takes  it  wholly  upon  himself ;  the 
same  principle  will  hold  as  to  other  securities  as  does 
with  respect  to  bills.  I  do  not  say  this  is  such  a  de- 
cided case,  as  it  is  with  respect  to  bills,  but  it  seems  so 
to  me  at  present.  ...  In  the  present  case  I  think 
the  bond  was  in  the  same  situation  in  the  hands  of 
Turner  as  if  it  had  been  capable  of  assignment,  and 
had  been  actually  assigned  to,  and  vested  in  him  at 
law ;  he  was  in  all  respects  the  absolute  master  of 
the  bond.  ...  It  was  as  much  the  business  of 
Turner  to  put  this  bond  in  force,  as  if  it  had  been  a 
note  of  hand.  ...  It  has  been  said  not  to  be  an 
admissible  idea,  that  in  the  case  of  an  assignment  of  a 
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bond  as  a  security,  you  shall  charge  the  assignee  for 
negligence  in  the  same  manner  as  you  would  charge 
an  attorney  enployed  to  put  the  bond  in  suit.  I  an- 
swer that,  generally  speaking,  that  which  would  be 
negligence  in  one  employed  to  make  the  bond  avail- 
able, must  be  so  in  one  who  has  taken  upon  himself  to 
make  it  applicable  in  x>ayment  of  the  debt  of  the  as- 
signor, and  who  is  invested  with  complete  authority 
for  that  purpose.  I  do  not  think  myself  bound  to  say 
precisely  what  shall  be  'such  a  degree  of  negligence 
as  to  have  this  consequence ;  for  here  it  was  gross ; 
five  months  had  elapsed,  which  ought  to  have  been 
made  available.  I  think,  therefore,  that  here  Turner 
must  be  charged  for  his  negligence,  and  indeed  I  think 
it  very  difficult  to  conceive  a  case  where  there  has  been 
anything  like  forbearance  to  the  debtor  without  the 
concurrence  of  the  assignor,  without  involving  the 
assignee  in  the  consequences  of  such  conduct." 

In  Williams  v.  Price,  1  Sim.  &  Stuart^  682,  the 
court  held  that  a  creditor  to  whom  his  debtor  assigned 
a  judgment  against  a  third  party  as  security  for  his 
debt,  is  to  be  charged  not  only  with  what  he  actually 
collected  on  the  assigned  judgment,  but  with  what  he 
might  have  collected,  but  for  his  willful  default  or 
neglect. 

In  Peacock  v.  Pursell,  14  Com.  Bench  N.  S.  728, 
the  plaintiff,  being  defendant's  creditor,  had  received 
from  him  as  collateral  security  for  his  debt,  a  bill  of 
exchange  drawn  by  a  third  party,  but  failed  to  present 
the  bill  at  maturity  for  payment,  and  to  give  notice  of 
non-payment,  by  reason  of  which  the  bill  was  lost,  and 
it  was  adjudrjed  that  the  laches  of  the  plaintiff  made 
the  bill  equivalent  to  payment  of  the  amount  thereof 
on  the  debt  as  collateral  to  which  he  received  it.  In 
laying  down  the  rule  applicable  in  such  a  case,  the 
court  said :  ''If  the  creditor,  when  the  bill  faUs  due, 
is   guilty  of  laches   whereby  the   secunty  becomes 

Vol.  n.— 29 
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deteriorated   or  vaiaeless,  it  becomes  equivalent  to 
actual  payment." 

The  case  of  Wakeman  v.  Gtowdy,  10  Bosw.  208, 
holds  that  a  creditor  receiving  from  his  debtor,  as  col- 
lateral security,  a  promissory  note  made  by  a  third  i)er- 
6on,  past  due,  with  the  request  to  collect  it  and  apply 
the  proceeds  to  the  payment  of  the  debt,  though  with- 
out any  request  to  sue  upon  it,  incurs  the  obligation 
to  use  diligence  in  its  collection,  and  to  sue  if  neces- 
sary. And  the  creditor  having  received  the  note  as 
such  security,  at  a  time  when  the  maker  was  abun- 
dantly able  to  pay  it,  and  on  {payment  being  demanded, 
the  maker  having  intimated  that  he  had  a  defense,  bat 
the  creditor  neither  notified  his  debtor  thereof,  nor 
brought  suit  on  the  note,  until  three  months  thereafter, 
and  in  the  meantime  the  maker  had  become  insolvent, 
whereby  the  amount  of  his  note  was  lost,  it  was 
adjudged,  that  negligence  was  imputable  to  the  credi- 
tor, which  made  him  liable  to  his  debtor  for  the  amount 
of  the  note. 

In  Buckingham  i?.  Payne,  36  Barh,  81,  the  same 
principle  is  laid  down  on  a  similar  state  of  facts, 
and  the  court  approved  the  doctrine  of  the  chanceU(»' 
in  Exp.  Mure,  supra,  that  the  obligation  of  the 
creditor  in  such  cases,  is  the  same  in  effect,  as  that  of 
an  agent  or  attorney  employed  to  collect  the  demand ; 
{see  also  Chamberlyn  v.  Delarive,  2  WUson,  353 ;  Hoard 
X.  Gamer,  6  8eld.  261 ;  Lawrence  v.  McCalmont,  2 
How.  {U.S.)  426 ;  Kephart  v.  Butcher,  17  loway  240, 
and  the  opinion  of  Allen,  J.,  in  Smith  v.  Miller,  43 
N.  T.  171,  174). 

In  conformity  to  these  adjudged  cases,  the  elemen- 
tary writers  lay  down  the  rule,  that  a  creditor  who 
receives  from  his  debtor  the  notes  or  bills  of  third  par- 
ties, as  security  for  his  debt,  is  bound  to  the  exercise 
of  such  diligence  as  is  required  of  a  bailee  for  hire,  and 
is  liable  to  the  debtor  for  any  loss  or  deterioration  in 
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the  value  of  the  security  which  may  occur,  whether 
through  neglect  to  fix  the  liability  of  the  parties  to 
such  i)aper,  by  due  demand  of  payment  and  notice  of 
non-payment,  or  to  enforce  the  collection  of  the  paper 
with  proper  diligence  {Sherman  on  Negligence^  % 
245 ;  Wharton  on  Negligence^  §  670,  672  ;  Edwards 
on  Bills,  198,  201 ;  Byles  on  Bills,  381 ;  2  Pars,  on 
Notes  and  BiUs,  154). 

These  authorities  fully  sustain  the  decision  of  the 
court  which  tried  this  cause.  And  if  we  considered 
the  case  upon  principle  only,  we  must  arrive  at  the 
same  conclusion. 

The  defendant  pledged  the  Ganson  note  to  the  bank 
as  security  for  the  payment  of  the  note  in  suit,  and 
gave  the  note  so  pledged  into  the  custody  and  control 
of  the  bank,  which  thereupon  became  the  bailee  there- 
of, and  bound  to  the  same  degree  of  diligence  in  main- 
taining and  preserving  the  value  of  the  pledge  and  saving 
the  defendant  from  any  loss  thereon  as  a  prudent  busi- 
ness man  would  exercise  in  respect  to  such  a  note.  Dif- 
ferent kinds  of  property,  when  made  the  subject  of  such 
a  bailment  as  was  created  in  this  case,  require  of  the 
creditor,  who  is  the  bailee,  diflfei-ent  kinds  and  degrees 
of  care  and  diligence  to  preserve  it  from  deterioration 
and  loss,  according  to  the  nature  of  the  property,  and 
the  incidents  which  aflfect  its  value.  Money,  bullion 
and  precious  stones  require  only  safe  keeping  ;  cattle, 
horses  and  other  live  stock,  must  be  fed,  watered  and 
kept  secure ;  grain  must  be  properly  stored  and  pro- 
tected from  dampness,  heating,  and  other  injuries  to 
which  it  is  subject ;  and  so,  every  species  of  property 
held  in  pledge  by  the  creditor  demands  appropriate 
measures  to  protect  it  from  loss  or  injury.  In  the  case 
of  bonds,  notes  or  other  securities  for  the  payment  of 
money,  a  prudent  business  man  will  take  care  that  they 
axe  collected  when  due,  and  that,  if  necessary,  payment 
be  enforced  by  suit,  while  the  parties  liable  on  them 
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are  solvent  and  able  to  pay  them.  A  creditor,  there- 
fore, who  receives  snch  securities  in  pledge  from  his 
debtor,  and  fails  to  enforce  their  collection  when  dne, 
delaying  action  until  the  makers  become  insolvent,  is 
as  much  guilty  of  neglect  of  his  legal  duty,  as  if  he 
Buffered  goods  and  merchandise,  held  by  Mm,  as  like 
collateral  security,  to  be  destroyed  for  the  lack  of  nec- 
essary protection  and  care. 

In  the  case  before  us,  the  neglect  of  this  very  duty 
by  the  bank  of  which  the  plaintiff  is  receiver,  beyond 
any  doubt  caused  the  defendant  to  lose  the  amount  of 
the  note  which  he  had  pledged  to  the  bank,  as  security 
for  the  note  in  suit.  When  the  pledge  was  made,  Mr. 
(Janson,  the  maker  of  the  note,  was  perfectly  solvent, 
and  for  a  i)eriod  of  at  least  four  years  thereafter,  the 
note  could  at  any  time  and  without  difficulty  have 
been  collected.  The  defendant  repeatedly  uiged  the 
president  and  financial  manager  of  the  bank  to  do  his 
duty,  and  require  payment  of  the  note,  and  he  as 
often  promised  to  give  it  the  care  and  attention  which 
his  duty  required  that  he  should.  But  he  continued 
to  neglect  that  duty  until  insolvency  and  death  inter- 
vened, and  the  note  became  worthless.  It  makes  no 
difference,  that  the  responsible  officer  of  the  bank,  in 
charge  of  its  affairs,  and  the  maker  of  the  note  pledged 
as  security  to  the  bank,  were  one  and  the  same  person ; 
or  if  the  fact  does  make  a  difference,  it  operates 
rather  in  favor  of  the  defendant  than  against  him.  If 
the  note  pledged  had  been  made  by  a  third  person, 
having  no  relation  to  the  bank,  the  negligence  of  the 
latter  could  not  have  been  more  marked  or  resulted 
more  injuriously  to  the  defendant. 

The  judgment  appealed  from  must  be  affirmed  with 
costs. 
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CHATTERTON  v.  KREITLER. 

N.  T.  Supreme  Courts  First  Department;  ChaTobers^ 

Nonember^  1877. 

AiTiDAyiT. — CoMFLAnrr. — ^Injukction. — Sections  603,  607  of  Code 

OF  Civ.  Pro. 

Under  section  608  of  the  Code  of  Civ.  Pro.,  as  formerly,  an  application 
for  an  injunction  should  be  made  on  affidavit,  and  not  on  a  verified 
complaint  alone. 

Motion  by  plaiptiflf  for  an  injunction. 

George  W.  Chatterton,  and  David  Dodd,  copartners' 
brought  this  action  against  Ulric  Kreitler,  and  August 
Bergstein,  to  have  a  certain  assignment,  or  deed  of 
trust,  from  Kreitler  to  Bergstein  declared  void,  and  a 
receiver  appointed,  an  injunction  granted,  &c. 

The  complaint  alleged  the  obtaining  of  a  judgment 
by  the  plaintiffs  against  the  defendant  Kreitler ;  that 
execution  had  been  issued  and  returned  unsatisfied ; 
that  during  the  i)endency  of  that  action  Kreitler  had 
made  an  assignment  of  his  property  by  deed  of  trust 
to  Bergstein,  a  copy  of  which  was  annexed  to  the  com- 
plaint, and  formed  a  part  thereof,  for  the  purpose  of 
defrauding  the  plaintiffs  ;  that  there  was  danger  of  the 
property  being  disposed  of  in  such  a  manner  that  the 
plaintiffs  would  lose  their  judgment,  &c. 

The  demand  of  relief  was,  that  the  deed  of  trust  be 
adjudged  fraudulent  and  void  as  against  the  plaintiffs ; 
that  a  receiver  be  appointed  ;  that  defendants  account ; 
and  that  they  be  enjoined  from  disposing  of  the  trust 
property ;  and  that  the  receiver  pay  the  judgment  of 
the  plaintiffs  against  Kreitler. 

This  complaint  was  verified  by  the  plaintiff  Dodd. 

On  the  summons  and  complaint  alone,  thd  plaintiffs 
moved  for  a  preliminary  injunction  to  restrain  the  de- 
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f endants  from  disposing  of  any  of  the  trust  property  or 
its  proceeds. 

The  motion  was  opi>osed  by  affidavits,  showing  the 
origin  of  the  deed  of  trust,  and  alleging  that  it  was  not 
given  to  defraud  creditors,  but  in  good  &ith  to  carry 
out  a  compromise  with  a  majority  of  them,  &c. 

A.  J.  Vanderpoelj  for  the  motion. 

Abel  Cfrooky  opposed, — Urged,  that  the  plaintiffs 
should  have  moved  on  affidavits ;  that  section  603  of 
Code  of  Civ.  Pro.  is  in  substance  a  i)art  of  section  219 
of  Code  of  Pro.,  and  under  that  section  an  affidavit 
had  repeatedly  been  held  necessary  (Fowler  v.  Bums, 
7  Bosw.  637 ;  Hascall  v.  Madison  University,  8  Barb. 
174,  176).  That  section  607  of  Code  of  Civ.  Pro.  re- 
quired an  affidavit  in  all  cases. 

Lawrence,  J. — I  am  not  prepared  to  hold  that 
section  603  of  the  Code  of  Civil  Procedure  dispenses 
with  the  necessity  of  an  affidavit  upon  an  application 
for  an  injunction.  If  it  does  not,  the  verification  of 
the  complaint  is  not  sufficient. 

Section  603  must  be  read  in  connection  with  sec- 
tion 607  (See  also  Mr.  Throop's  note  to  §  603).  For 
this  reason  the  motion  for  an  injunction  is  denied, 
but,  as  the  point  is  new,  without  costs. 


ASINARI  V.  VOLKENING. 

iT.  T.  Supreme  Courts  First  Department;  Charnhert^ 

JuTtCy  1877. 

AirSWEB. — ^FOKECLOBUBE. — ^PRACTICE. — ObDER    TO    ShOW    CaUBB.— 

Service  of  Order  on  Attorney. — Section  707 
OF  Code  of  Civ.  Pro. 

An  order  to  show  cause,  if  made  by  a  judge  out  of  court,  and  return* 
able  in  less  than  two  days,   is  irregular  if  it  contains  a  fiUj 
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of  proceedings  of  sale  under  a  judgment  in  partition  or  fore" 

closure. 
Service  of  an  answer  by  leaving  it  in  the  office  of  plaintifTs  attomej 

on  the  last  day  to  answer,  after  the  office  is  closed  and  all  have  left 

for  the  day,  is  insufficient  under  section  707  of  the  Code  of  Civ. 

Pro.,  and  it  may  be  returned  and  judgment  for  want  of  an  answer 

taken. 
On  a  motion  to  vacate,  noticed  on  the  ground  of  irregularity  merely, 

the  mover  is  not  entitled  to  appeal  to  the  favor  of  the  court  on  the 

merits. 

Motion  by  defendant  to  vacate  a  judgment  of  fore- 
closure for  irregularity. 

Helena  L.  GFillender  Asinari,  Hester  E.  Trotter,  and 
Mary  H.  Mahan,  in  April,  1877,  began  separate  actions 
against  Henry  L.  Volkening,  Ludwig  G.  Gloeckner  and 
others,  to  foreclose  various  mortgages  made  by  Volken- 
ing, amounting  to  about  $42,000,  on  property  situated 
on  Fourth  avenue  and  Sixty-eighth  street,  in  New 
York  city. 

The  summons  and  complaint  were  served  on  the 
defendant  Gloeckner,  the  owner  of  the  fee,  on  April  19, 
1877.  On  May  9,  1877,  that  being  the  last  day  to 
answer,  his  attorney  obtained  an  order  giving  him 
twenty  days  further  time  to  serve  his  answer. 

This  order  was  found  in  the  oflBice  of  the  plaintiffs 
attorneys  the  next  morning,  having  in  some  way  been 
left  there  after  the  office  was  closed,  and  all  its  occu- 
pants  had  left  for  the  previous  day.  It  was  immedi- 
ately returned  with  an  indorsement  thereon  that  under 
section  797  of  the  Code  of  Civil  Procedure,  it  should 
have  been  served  by  leaving  it  at  the  residence  of  one 
of  the  plaintiffs  attorneys.  Plaintiffs  attorneys,  how- 
ever, treated  this  as  an  apj^earance  in  the  action,  and 
gave  Gloeckner's  attorney  notice  of  application  for  ap- 
pointment of  referee  to  compute,  and  for  judgment  of 
foreclosure,  which  was  afterwards  rendered  for  failure 
of  defendants  to  answer.  Thereafter,  and  on  May  25, 
1877,  an  order  was  granted  by  Mr.  Justice  Daniels  for 
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the  plaintiffs  to  show  cause  on  the  29th  of  the  same 
month,  why  the  defendant  Gloeckner  should  not  be 
permitted  to  serve  his  answer,  and  all  proceedings  of 
the  plaintiff  had  since  the  granting  of  the  order  ex- 
tending the  time  to  answer  should  not  be  vacated  as 
irregular,  the  said  defendant's  time  to  answer  not  hav- 
ing expired.  This  order  also  contained  a  stay  of  pro- 
ceedings. It  was  dismissed  by  default  of  defendant's 
counsel,  with  $10  costs,  and  an  order  entered  to  that 
effect  on  June  7,  1877. 

Gloeckner' s  attorney  having  obtained  other  coun- 
sel, an  order  was  granted  by  Mr.  Justice  Donohtje 
on  June  13,  for  the  plaintiffs  to  show  cause  on  the  next 
day,  why  the  order  of  June  7  should  not  be  heard. 
This  order  stated  that  the  reason  the  order  to  show 
cause  was  applied  for,  was  because  the  sale  of  said 
property  was  advertised  for  June  16.  It  also  contained 
a  stay  of  proceedings. 

Henry  Q.  Denison^  {John  J.  Heillj/y  attorney),  for 
the  motion. 

Augustus  T.  Oillender^  opposed.. 

Baerett,  J. — ^The  motions  are  still  irregular,  in 
that  there  was  a  stay  of  proceedings  in  the  order  to 
show  cause,  which,  under  the  rule,  could  only  be 
granted  on  two  days'  notice.*  But  further,  the  motion 
was  not  to  be  let  in  upon  the  merits  and  upon  terms, 
but  strictly  to  vacate  the  proceedings  for  irregularity. 
Now,  there  was  no  irregularity,  as  the  order  extending 
time  to  answer  was  not  properly  served,  and  was  prop- 
erly returned.  Then  the  motion  to  vacate  was  dis- 
missed by  default,  ^ith  costs,  and  these  costs  were  not 
paid.    The  motion  to  open  that  motion  default  ought 

*  Rule  81.  ''No  order  to  stay  a  sale  under  a  judgment  in  partition, 
or  for  the  foreclosure  of  a  mortgage,  shall  be  granted  or  mode  by  ft 
judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintifTs  attorney." 
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not  to  be  granted  to  permit  a  motion  to  vacate  for 
irregularity.  It  would  have  been  otherwise,  perhaps,  if 
there  had  been  in  the  present  order  to  show  cause  an 
appeal  to  the  favor  on  the  merits  of  the  cause.  But, 
although  that  was  argued  before  me,  it  was  not  em- 
braced in  the  order  to  show  cause,  and  is  therefore  not 
np.  The  motion  must  therefore  be  denied,  with  $10 
costs. 


GRIMES  V.  DAVISON. 

If.  T.  Supreme  Courts  First  Department ;  CJiamhers^ 

October,  1877. 

Arbest.— EymENCB. — Malicious  Pbosectttion. 

An  arrest  wiU  not  lie  upon  mere  averment,  but  the  plaintiff  must 
make  out  a  prima  fade  cose  sufficient  to  enable  him  to  rest  upon  the 
trial. 

In  an  action  for  malicious  prosecution,  an  affidavit  to  obtain  an  order 
of  arrest,  must  set  forth  evidence  of  malice  and  want  of  probable 
cause.  A  verified  complaint  or  affidavit  containing  general  allega- 
tions, is  not  enough.* 

Motion  by  defendant  to  vacate  an  order  of  arrest. 

Marion  Grimes  sued  Erastns  Davison  to  recover 
$10,000  damages  for  malicious  prosecution. 

The  complaint  alleged  that  defendant,  with  intent 
to  injure  the  good  name  and  credit  of  the  plaintiff, 
falsely  and  maliciously  made  complaint  against  him  of 
forgery,  before  a  justice  of  the  peace  in  Brooklyn,  upon 
which  he  was  arrested  and  held  under  examination  for 
three  or  four  months ;  that  upon  examination  being 
had,  the  genuineness  of  the  note  was  fully  investigated 
and  he  was  fully  discharged  from  such  arrest  and  im- 

!   . ^ . . 

*  Compare  Yonderpool  v,  Kissom,  4  Sanc(f.  715 ;  Gould  o.  Slicr- 
man,  10  Abb.  Pr.  411 ;  Code  of  Civ.  Pro.  %  557. 
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prisonment.  That  subsequently,  on  a  day  named, 
defendant  maliciously  and  without  probable  cause,  and 
with  intent  to  injure,  &c.,  presented  substantially  the 
same  charge  to  the  grand  jury,  who,  plaintilZ  believed, 
dismissed  the  charge.  That  on  a  date  soon  after  the 
latter  complaint,  the  defendant  maliciously  and  with- 
out probable  cause,  made  the  same  charge  before  a  po- 
lice justice  in  Brooklyn,  upon  which  plaintiff  was 
arrested,  and  upon  an  investigation  before  said  justice, 
the  complaint  was  dismissed,  and  he  was  dischaiged 
from  arrest.    The  complaint  was  verified. 

Upon  the  summons  and  this  complaint,  and  an  affi- 
davit stating  the  same  facts  in  almost  identical  lan- 
guage, an  order  of  arrest  was  obtained  against  the 
defendant,  in  June,  1877,  when  the  Code  of  Pi-ocedure 
was  still  in  force. 

The  defendant  then  moved  on  these  pax)ers,  that  the 
order  of  arrest  be  vacated,  on  the  ground  that  they 
were  not  sul&cient  to  sustain  the  order. 

Henry  G.  Denison^  for  the  motion. 
IT.  D.  BettSj  opi>osed. 

Barrett,  J. — Nb  proof  is  furnished  in  support  of 
the  allegations  of  facts.  Malice  is  alleged,  but  no  evi- 
dence of  it  is  given.  Want  of  probable  cause  is,  at  one 
time  alleged,  again  omitted.  Where  alleged,  it  is  un- 
supi)orted  by  evidence.  An  arrest  will  not  lie  upon 
mere  averment,  whether  in  the  form  of  an  aJBldavit  era 
complaint.  The  plaintiff  should  make  out  a  prima 
facie  case,  sufficient  to  enable  him  to  rest  upon  the 
trial.  The  papers  are  otherwise  very  defective,  and  the 
order  cannot  be  upheld. 

Motion  granted)  with  $10  costs. 
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PHELPS  V.  MAXWELL. 

If.  T.  Supreme  Courts  First  D.epartmeTii ;  CJumbers^ 

September  J  1877. 

AFFiDAYrr  FOB  Abrest. — ^EvxDENCB. — ^Falbb  Refbebektationb. — 

Fbagtice. 

An  affidavit  to  obtain  an  order  of  arrest  for  false  representations,  on 
the  groand  that  the  defendant  had  given  a  written  representation 
of  solvency,  &c.,  several  months  prior  to  the  sale  of  goods,  made  in 
reliance  upon  the  truth  of  such  representations,  should  show  facts 
connecting  the  sales  with  the  declaration. 

Such  an  affidavit,  alleging  oral  statements  to  the  plaintiff,  should  by  a 
recital  of  the  interview  during  which  they  were  made,  connect 
them  with  the  actual  sales.  A  general  statement  of  a  party  that  they 
were  made  to  induce  credit  is  not  enough. 

Motion  to  vacate  an  order  of  arrest. 

This  action  was  brought  by  George  A.  Phelps  and 
others  against  Frederick  Maxwell,  to  recover  the  sum 
of  $3,660.75,  for  a  quantity  of  fruit  sold  by  the  former 
to  the  latter. 

An  order  to  arrest  the  defendant  was  obtained  on 
to  affidavit  of  one  of  the  plaintiffs,  which  alleged  that 
in  June,  1877,  the  plaintiffs,  relying  on  the  statements 
and  representations  of  the  defendant,  in  regard  to  his 
solvency  and  property,  sold  him  a  quantity  of  fruit,  for 
which  he  gave  them  his  promissory  notes  payable  in 
sixty  days  ;  that  about  a  month  afterwards  they  sold 
him  some  more  fruit,  which  had  never  been  paid  for ; 
"  that  to  induce  the  plaintiffs  to  sell  and  deliver  to  de- 
fendant such  fruit,  defendant  made  and  left  with 
Brown  and  Secomb,  plaintiff's  auctioneers,  through 
whom  said  last  sale  was  made,  a  written  statement 
signed  by  him,  the  defendant,  stating  that  he  had  a 
capital  of  $14,000,  over  all  liabilities,  employed  in  his 
business,  and  that  he  had  assets  to  the  amount  of 
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853,700,  and  ho  also  in  a  personal  interview  with  de- 
I)onent  just  prior  to  such  sales  in  Jane,  represented 
and  stated  to  deponent,  to  induce  him  to  make  such 
sales,  that  he  was  '  all  right,'  and  that  he  was  solvent 
and  able  to  pay  ;  that  on  July  30,  1877,  the  defetidant 
made  a  general  assignment  for  the  benefit  of  creditors, 
and  in  his  schedules  stated  his  liabilities  at   about 
$CS,000,  and  his  assets  at  about  $19,000 ;  that  the  defend- 
ant had  not  suffered  any  loss  in  his  business  to  any  con- 
siderable extent,  from  the  time  of  the  aforesaid  sales, 
to  the  time  of  his  making  a  general  assignment,  so  far 
as  the  deponent  could  ascertain  after  diligent  inquiry." 
Defendant  moved  to  vacate  the  order  of  arrest  on 
his  own  affidavit,  in  which,  after  denying  in  many  par- 
ticulars the  statements  in  the  original  affidavit,  he 
alleged  that  the  written  statement  referred  to  therein 
was  made  to  said  Brown  and  Seccomb,  in  November, 
1876,  and  was  at  that  time  in  all  resi)ects  true ;  and 
that  he  had  no  recollection  of  any  interview,  such  as 
referred  to  therein,  for  the  purpose  of  inducing  them  to 
give  him  credit. 

William  B.  Horriblower  {Chamberlain^  Carter  <6 
EatoUj  attorneys),  for  motion. 

Thomas  Stevenson   (A.  J.  Heathy  attorney),  op- 
posed. 

Westbrook,  J., — ^Vacated  the  order  for  the  follow- 
ing, among  other  reasons  :  1.  The  written  declaration 
was  so  long  prior  to  the  sales  that  facts  connecting  it 
with  the  sales  should  be  shown.  2.  The  oral  state- 
ments to  the  plaintiff  should,  by  a  recital  of  the  inter- 
view during  which  they  were  made,  be  connected  with 
the  actual  sales:  a  general  statement  of  a  party 
that  they  were  made  to  induce  a  credit  cannot  be  ac- 
cepted as  proof.  A  party's  conclusions  are  no  evidence ; 
he  should  state  facts,  so  that  the  court  can  draw  the 
conclusions. 
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RATZER  V.  RATZER. 

If.  T.  Supreme  Courts  First  BepartmefnJb ;  ChamberBy 

October^  1877. 

BtTPPLEMENTAL  hJSXTTBSU 

Where  there  are  two  proceedings  pending  between  the  same  parties 
for  the  same  cause  of  action,  the  x>endenc7  of  the  proceeding  first 
commenced,  is  a  defense  to  the  one  lost  commenced. 

In  such  a  case,  leave  to  file  a  supplemental  answer  in  the  action  first 
commenced,  will  not  be  granted  whore  the  matter  proposed  to  be 
pleaded,  being  a  decision  in  the  second  action,  cannot  be  a  bar  to 
the  first  action. 

Motion  by  defendant  for  leave  to  file  a  supple- 
mental answer. 

This  action  was  brought  by  John  Ratzer,  Sr., 
against  John  Ratzer,  Jr.,  and  others  to  compel  the  de- 
fendant, John  Ratzer,  Jr.,  to  account  for  the  proceeds 
and  profits  of  certain  contracts  made  by  him  with  cer- 
tain brewers,  the  other  defendants,  in  the  city  of  New 
York,  for  the  purchase  of  brewer's  grains. 

The  complaint  was  dated  November  2,  1874,  and 
the  answer,  December  21,  1874.  The  trial  was  had 
April  5  and  0,  1875,  and  the  findings  were  that  the 
father,  the  plaintiff,  for  a  long  time  previous  to  the 
suit,  was  carrying  on  the  grain  business  which  he  had 
organized  and  carried  on  under  the  name  of  Ratzer 
Bros.  ;  that  the  son,  John  Ratzer,  Jr.,  the  defendant, 
for  some  years  previous  to  October  1,  1874,  was  in  the 
employment  of  his  father  in  that  business,  one  branch 
of  which  was  the  making  annual  contracts ;  that  with- 
out notice,  he  procured  these  contracts  in  his  own  name 
and  for  his  own  benefit. 

Judgment  was  rendered  on  May  19,  1875,  that  the 
contracts  were  the  father's,  and  the  son  had  no  interest 
in  them,  and  should  deliver  them  up  ;  that  an  injanc- 
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tion  should  issue ;  that  the  father  recover  of  the  son 
the  gains  and  profits ;  and  that  it  be  referred  to  a  ref- 
eree to  take  an  account  of  the  gains,  and  report  thereon ; 
and  that  the  defendant,  John  Batzer,  Jr.,  i)ay  the 
amount  thereof  to  the  plaintiff ;  and  that,  when  said 
amount  was  ascertained,  the  plaintiff  have  judgment 
therefor,  with  costs. 

A  referee  was  thereafter  appointed,  and  the  refer- 
ence was  still  being  proceeded  with  before  him,  when 
this  motion  was  made. 

On  March  18,  1875,  after  this  action  was  at  issue, 
and  a  few  weeks  before  it  came  to  trial,  John  Batzer, 
Jr.,  the  defendant  in  this  action,  together  with  Joseph 
Eatzer,  one  of  his  brothers,  filed  a  bill  in  the  court  of 
chancery,  in  the  State  of  New  Jersey,  against  their 
father,  John  Eatzer,  Sr.,  the  plaintiff  in  this  action, 
and  their  mother  and  other  brother,  Felix  Batzer.  The 
bill  set  forth  that  the  three  brothers  had  the  very  busi- 
ness claimed  by  the  father  in  this  suit ;  that  the  father 
and  the  mother,   with  the  consent  of   the  sons,  as 
trustees,  received  the  profits,  and  the  father  had  in- 
vested them  in  lands,  taking  the  deeds  in  his  own  name 
with  like  consent ;  that  he  had  no  interest  in  the  busi- 
ness, but  claimed  that  he  owned  it.    Declaration  was 
prayed,  that  the  father  was  trustee  for  the  copartners, 
and  should  account.    The  suit  was  tried  upon  the 
merits  at  great  length,  and  argument  was  had. before 
the  chancellor  of  the  State  of  New  Jersey,  who,  in  an 
opinion  attached  to  the  moving  papers,  decided  that 
the   said   business   was  the  business  of   the  Ratzer 
Brothel's,  and  that  the  plaintiff,  John  Batzer,  Sr.,  had 
no  interest  therein  ;  but  the  decree  had  not  been  en- 
tered at  the  time  of  this  motion,  although  the  necessary 
steps  were  being  taken  to  perfect  the  judgment. 

This  motion  was  made  by  the  defendant,  John  Rat- 
zer, Jr.,  that  he  might  have  leave  to  file  a  supplemental 
answer,  setting  up  the  decree  of  the  court  of  chanceiy 
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of  the  State  of  New  Jersey,  and  that  all  proceediugs  of 
the  plaintifl  before  the  referee  be  stayed  in  the  mean 
time. 

Robert  Oilchristj  for  the  motion. — ^I.  Plaintiff  or 
defendant  may  be  allowed  to  make  a  supplemental 
complaint,  answer  or  reply,  alleging  facts  material  to 
the  case,  occuring  after  the  former  pleading,  &c.  {Code^ 
§177).* 

II.  The  New  York  decree  was  a  mere  interlocutory 
order — ^a  proceeding  in  fieri — open  to  be  reversed  by 
the  court  which  made  it,  at  any  time,  and  against 
which  a  bill  of  review  will  not  lie.  The  order  for  an 
accounting  and  for  a  judgment,  when  the  amount  is 
ascertained,  makes  the  decree  interlocutory  (1  Van 
Sanivoord^s  New  Tork  Equity  Prdctice^  613, 519,  520 ; 
Jenkins  d.  Eldredge,  3  Story  C.  Ct.  302,  307,  314, 
318,  319 ;  and  many  New  York  cases  cited  in  notes 
2  and  3 ;  Travis  v.  Waters,  1  Johns.  Ch.  85 ;  S.  C, 
12  Id.  500;  D'lvernois  v.  Leavitt,  8  Abb.  Pr.  69; 
McMahon  v.  Allen,  1  Id.  1 ;  Lawrence  v.  Farmers' 
Loan  &  Trust  Co.,  15  How.  Pr.  57 ;  Humiston  7).  Stain- 
thorp,  2  Wall.  106 ;  Poumiquet  v.  Perkins,  16  How. 
(  U.  8.)  82,  83,  86.  S.  P.,  4  Wash.  C.  Ct.  84,  86 ;  Staun- 
ton V.  Oldham,  2  Atk.  383  ;  Smith  v.  Haskins,  Id.  385- 
7 ;  Harrison's  Pr.  7  Eng.  Ed.  622). 

III.  Any  new  matter  may  be  set  up  even  after 
decree  pro  covfesso^  or  interlocutory  decree,  at  any 
time,  in  bar  of  the^TiaZ  decree,  to  be  given  (Scott  n. 
Grant,  10  Paige^  485;  Jenkins  v.  Eldridge,  supra; 
MiiforWs  Pleading^  6  Am.  Ed.  from  5  London  Ed., 
101  [85],  note  2 ;  Bowen  v.  Irish  Presb.  Cong.,  6  Bosw. 
259).  An  interlocutory  decree,  though  appealable  in 
England  and  New  Jersey,  is  open  for  reversal,  on  ap- 
peal from  a  fivxil  decree,  and  follows  the  fate  of  the 
final   decree   (Aitwood   v.    Small,   6  CI.    &  F.  234, 

*  B.  P.,  Code  of  Civ.  Pro.  §  544. 
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307,    309;    Terhune  v.   Colton,    1    Beasley   [iT.   J.] 
318.      In  New  York  it  must  be  so,  as  an  interlocutory 
decree  is  not  appealable  (Le  Guen  v.  Gouvemeur,  1 
Johns.  Cas.  498.    S.  P.,  Jaques  v.  Methodist  Ch.,  17 
Johns.  548;  Kane  v.  Whittick,  8   Wend.  238,  241; 
Palmer  v.  HutcMns,  1  Cow.  42,  and  note ;  Mansel  on 
Law  and  Practice  of  Demurrer ^  <6c.,  p.  Ixxxiii  (10 
vol.  of  Law  Library) ;  Hoy t  v.  Sheldon,  4  Abb.  Pr.  64, 
69  ;  Mitf.  Eq.  PI.  392  [329]).    The  court  will  reUeve 
on  terms  if  there  has  been  laches  (Madison  Ave.  Ch.  t?. 
Baptist,  2  Robt.  643-4 ;  Bate  v.  Pellowes,  4  Bosw.  638), 
Under  the  Code  the  judgment  must  be  pleaded  (Hen- 
dricks V.  Decker,  35  Barb.  298-303  ;  Drought  v.  Curtiss, 
8  How.  Pr.  56). 

Before  the  Code  a  release  might  be  set  up  and  de- 
feated on  proof  of  fraud  without  its  being  in  issue,  if 
objection  was  not  interposed  (Ferris  v.  Crawford,  2 
Den.  597-004 ;  Kelsey  x.  Hobbs,  12  Peters,  278).  Be- 
lief was  given  in  some  form  (Sandford  v.  Sinclair,  3 
Dm.  269,  273-4). 

IV.  Refusal  to  allow  supplemental  answer  will  be 
reversed  if  decision  be  wrong  (Hoyt  v.  Sheldon,  6 
Duer,  661 ;  Bowen  v.  Irish  Presb.  Ch.,  6  Bosw.  259 ; 
Harrington  v.  Slade,  22  Barb.  164 ;  Guild  n.  Parsons, 
16  How.  Pr.  382 ;  Cheeseman  v.  Sturges,  19  Abb.  Pr. 
293). 

V.  The.  court  will  not  prejudge  the  question  of  the 
effect  of  the  new  matter,  but  give  leave  to  set  it  up 
(Bate  v>  Fellowes,  4  Bosw.  638,  641 ;  Hoyt  v.  Sheldon, 
supra ;  NichoU  n.  Mason,  21  Wefnd.  339 ;  Walsh  %. 
Durkin,  12  Johns.  101 ;  2  Yrocm,  317 ;  60  Me.  215). 
Leave  to  lile  does  not  decide  the  rights  of  the  parties 
(Robbms  v.  Wells,  26  H(m.  Pr.  15  ;  S.  C,  18  Ahh  Pr. 
191 ;  Candler  %.  Pettit,  1  Paige^  168 ;  Day  t>.  Potter,  9 
Paige,  645). 

VI.  The  New  Jersey  final  decree,  pronounced  by 
the  chancellor,  negatived  the  whole  ground  of  the  inter- 
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locutory  order  in  New  York  (Gregory  v.  Molesworthy,  3 
At7c.  626,  627).  This  judgment  of  a  sister  State  is  con- 
clusive in  another  suit  between  the  same  parties,  al- 
though the  subject  matter  of  the  second  action  be 
different  (Doty  v.  Brown,  4  Comst.  71,  citing  numerous 
cases ;  Castle  v.  Noyes,  4  Kern.  329 ;  Radley  v. 
Honghtaling,  4  Sow.  Pr.  251 ;  Dobson  v,  Pearce,  12 
N.  T.  166). 

VII.  The  decree  not  being  authenticated  by  the 
signature  of  the  chancellor,  or  under  the  act  of  Con- 
gress is  no  objection  to  the  application,  for  it  was  bind- 
ing on  the  parties  when  it  was  pronounced,  the  subse- 
quent proceedings  being  ministerial  only  {Harr.  324, 
cited  in  2  Seton  on  Decrees ^  1139 ;  1  Harrison^  7th  Eng. 
Ed.  619 ;  Skip  7>.  Harwood,  3  AtJt.  664,  665 ;  Anony- 
mous, Id.  809;  Kinsey  v.  Kinsey,  2  Ves.  Sen.  677; 
Butler  V.  Lee,  33  How.  Pr.  258). 

Joseph  M.  Dixon  {Dixon^  WhiUocJc  &  Anderson^ 
attorneys),  opposed. — ^I.  There  was  no  judgment  or 
decree  in  the  New  Jersey  action.  There  was  simply  an 
opinion  of  the  chancellor,  which  certainly  did  not  come 
within  section  177. 

n.  The  New  Jersey  decree  could  in  no  way  deter- 
mine the  matters  in  controversy  in  this  action,  as  the 
issues  and  parties  were  different.  The  contracts  in  con- 
troversy here  were  not  mentioned  there. 

ni.  This  action  was  commenced  and  decided  before 
the  New  Jersey  action,  and  was  therefore  a  bar  thereto. 
The  action  first  commenced  is  always  a  bar  to  the  sec- 
ond action  (Groshon  v.  Lyon,  16  Barb.  461). 

lY.  Supplemental  pleading  is  not  allowed  after  trial 
(Bowen  v.  Irish  Presb.  Church,  6  Bosw.  245 ;  Houghton 
t.  Skinner,  6  How.  Pr.  420). 

La  WHENCE,  J. — ^Assuming  that  the  learned  counsel 
for  the  defendant  is  right  in  contending  that  the  ques- 
tions involved  in  this  action  and  in  the  suit  in  the  court 

Vol.  n.--80 
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of  chancery  of  the  State  of  New  Jersey  are  the  same,  or 
substantially  the  same,  I  am  of  the  opinion  that  the 
motion  for  leave  to  file  a  supplemental  answer  should 
be  denied,  for  the  reason  that  the  action  in  this  court 
was  commenced  first.  The  rule  is  that  where  there  are 
two  proceedings  i>ending  between  the  same  parties  for 
the  same  cause  of  action,  the  proceeding  first  com- 
menced is  a  bar  to  the  last,  or  goes  in  abatement  of  it 
(Groshon  v.  Lyon,  16  Barh.  461).  In  the  case  of  Bate 
t>.  Fellowes  (4  Bosw.  639),  referred  to  by  counsel,  the 
court  refused  to  pass  upon  the  question  of  the  suffi- 
ciency of  the  matter  proposed  to  be  pleaded  in  the  sup- 
plemental answer,  because  it  dei)ended  upon  a  question 
of  fact  to  be  proved.  Here  the  question  of  sufficiency 
is  necessarily  one  of  law,  and  under  the  decision  in  16 
Barh.^  above  cited,  the  matter  proposed  to  be  pleaded 
cannot  be  a  bar  to  this  action. 
Motion  denied,  with  $10  costs. 


PEOPLE  ex  rel.  KEILET  v.  SPETR. 

N.  T.  Supreme  Courts  OenercfZ  Term^  First  Depart- 

ment;  October^  1877. 

[Heversing  Ecilcy  o.  Dusenbury,  p.  800  of  this  vol.] 

AcnoN  ON  CoirrRACT. — ^Arbest  Uin>Eit  Non-Imfribonment  Act.— 
Equitable  ksd  Legal  Actions. — Supfleicbntart 

Pboceedinos. 

Arrest  ander  the  non-imprisonment  act  may  be  aUowed  as  well  in 
actions  of  an  equitable  as  in  those  of  a  legal  nature. 

A  judgment  in  a  creditor's  action  or  receiver's  action,  against  a  frand- 
ulent  transferee  of  the  debtor's  property,  awarding  the  recovery  of 
a  sum  of  money  from  him  on  the  ground  that  he  had  wrongfully 
received  assets  to  that  amount  properly  applicable  to  the  creditor's 
demand,  constitutes  a  case  of  **  money  duo  upon  a  contract,  .  .  • 
implied ;"  and  a  warrant  of  arrest  may  iasue. 
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Facts  Taising  an  implied  assampsit  make  a  case  within  the  act, 
although  established  in  an  equitable  action. 

The  testimony  of  a  debtor,  taken  upon  his  examination  in  supple- 
mentary proceedings,  may  bo  used  as  evidence  of  his  fraud,  to 
obtain  a  warrant  of  arrest  under  the  non-imprisonment  act. 

Proceedings  under  the  non-imprisonment  act  are  not  criminal  pro- 
ceedings within  the  rule  as  to  the  priyilege  of  a  witness. 

Certiorari. 

Peter  Morris  and  others,  having  recovered  judgment 
against  Selah  Hiler,  took  proceedings  supplementary 
to  execution  thereon,  and  examined  the  debtor  under 
the  Code  of  Procedure,  and  having  procured  William 
S.  Keiley  to  be  appointed  receiver,  Keiley,  as  receiver, 
brought  an  action  in  the  N.  Y:  superior  court,  against 
Selah  Hiler,  Charles  Dusenbury  and  others,  to  set 
aaide  an  assignment  which  the  debtor  had  made  to 
Charles  Dusenbury  as  fraudulent  and  void. 

The  receiver's  complaint  alleged  the  recovery  of 
judgment,  and  issue  and  return  of  execution,  and  the 
proceedings  supplementary  to  execution  in  which 
plain tifF  was  appointed,  but  did  not  indicate  the  nature: 
of  the  action  in  which  the  judgment  was  recovered ; 
otherwise  than  by  saying  it  was  for  a  sum  named, 
"  damages  and  costs." 

The  complaint  also  alleged,  that  among  niter's 
assets  was  a  share  in  a  fund  in  the  hands  of  the  city 
chamberlain,  who  was  accordingly  made  a  defendant ; 
that  Hiler  obtained  an  order  of  court  that  it  be  paid 
over,  but  the  creditors  intervened  with  an  order  forbid- 
ding  the  payment,  and  that  the  fund  was  claimed  by 
Dusenbury  as  Hiler' s  assignee  for  benefit  of  creditors, 
and  that  Dusenbury  obtained  payment  from  the  cham- 
berlain to  himself  of  the  fund,  by  an  order  of  court 
made  on  an  application  in  which  he  did  not  disclose  the 
fact  that  a  receiver  had  been  appointed  against  him. 

The  court  before  whom  the  cause  was  tried,  as  an 
equity  cause,  without  a  jury,  found  that  these  allega- 


468  ABBOTT^   NEW   CASES. 

People  ex  reL  Eeiley  v.  Speir. 

tions  were  sustained,  and  that  the  alleged  assignment 
to  Dusenbury  was  void,  and  the  collection  by  him  of 
the  fund  in  question  fraudulent  as  against  the  plain- 
tiff; that  the  receiver,  by  appointment,  &c.,  became 
entitled  to  enough  of  the  fund  to  pay  the  judgment ; 
that  the  payment  of  the  fund  by  the  chamberlain  ex- 
onerated him  from  further  liability ;  and  that  plaintiff 
was  entitled  to  judgment  against  Dusenbury,  for  the 
amount  of  the  judgment  represented  by  the  receiver, 
with  interest  and  costs,  &c. 

The  receiver  took  supplementary  proceedings 
against  Dusenbury  upon  this  new  judgment,  and  ex- 
amined him  under  oath  pursuant  to  section  292  of  the 
Code  of  Procedure,  as  is  more  fully  stated  at  p.  361  of 
this  volume. 

He  then  applied  for  a  warrant  of  arrest  of  Dusen- 
bury under  the  non-imprisonment  act.* 

*  The  affidavit  on  which  the  application  was  nmde  was  in  the 
following  form: 

[Title  of  cau9e,] 

[  Venue,]  L.  A.  G.,  being  duly  sworn  says  that  he  is  the  plaintiffs 
attorney  in  this  action;  that  on  the  day  of  *,  IS    ,  judg- 

ment was  recovered  herein  in  favor  of  the  plaintiff  as  receiver  against, 
&c.,  &c.,  for,  &c.,  &c.,  and  that  execution  was  thereunder  issued  to 
the  sheriff  of  ,  where  said  defendant,  C.  D.,  then  resided, 

and  still  resides,  and  returned  wholly  unsatisfied,  and  that  on,  &c., 
an  affidavit  and  order  for  the  examination  of  the  defendant,  Charles 
Dusenbury,  in  supplementary  proceedings  on  said  judgment  was 
served  upon  him,  as  deponent  is  informed  and  believes  by  the  affida- 
vit of  A«  W.,  a  copy  of  which  is  hereto  attached,  marked  A,  and 
made  a  part  thereof,  and  the  said  defendant  C.  D.  was  examined 
thereunder  in  said  proceedings  supplementary  to  execution,  which 
examination  was  concluded  on,  &c.,  and  a  copy  of  which  examination 
is  hereto  attached  marked  B,  and  made  a  part  of  this  affidavit,  and  on 
said  examination,  the  defendant  stated  [here  foUaieed  admmUmi  modi 
hy  him  ae  to  hia  property  and  dealing»y  and  further  aUeffatione  of  hitadr 
miBtiom  in  varioue  other  proceedings.  ] 

Deponent  further  says  that  the  defendant  C.  D.  does  not  give  any 
zeasonable  account  of  any  disposition  he  has  made  of  the  sum  to 
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Annexed  to  the  affidavit  were  the  supplementary 
proceedings  containing  Dusenbury's  examination ;  also 
the  judgment-roll  in  the  receiver's  action. 

On  these  papers  a  judge  of  the  superior  court  issued 
the  warmnt  of  arrest  under  the  non-imprisonment  act, 
which  he  subsequently  vacated  on  the  objection  that 

received  from  his  father  for  such  property,  nor  that  he  has  had  any  ex- 
traordinary expenses  to  consume  the  same,  and  he  says  he  could  not 
tell  to  whom  he  has  jNiid  it;  that  ho  has  spent  $1,000  of  it  betting 
in  Morrissey^s  pools,  but  could  not  state  the  time  at  which  he  paid  it, 
nor  to  whom;  that  ho  could  not  tell  to  whom  he  paid  any  part  of  the 
moneys  so  received  for  the  said  two  houses  and  lots. 

Deponent  further  says  that  he  verily  and  sincerely  belives  the 
defendant  is  actually  the  owner  of  the  said  two  houses  and  lots 
mentioned  in  his  supplementary  examination ;  and  although  the  con-  - 
veyanco  was  made  to  his  father,  the  same  was  not  made  in  good  faith, 
it  was  made  to  hinder,  delay,  and  defraud  his  creditors,  and 
especially  the  plaintiff. 

Deponent  avers  and  sincerely  believes  that  the  said  sum  of  $5,800, 
the  proceeds  of  said  transfers,  is  still  in  defendant's  hands  or  under 
his  control,  and  that  his  statements  that  the  same  has  been  expended 
in  betting  and  family  expenses  are  false. 

Deponent  further  says  he  charges  and  verily  believes  the  fact  to 
be  that  the  defendant  C.  D.  is  still  the  owner  of  the  two  houses  and 
the  proceeds  thereof,  that  he  is  now  endeavoring  to  cover  up  and 
conceal  the  same,  so  as  to  cheat  and  defraud  the  plaintiff  in  this 
action,  and  to  unjustly  prevent  the  same  from  being  applied  to  the 
payment  of  the  plaintiff's  said  judgment. 

Deponent  further  says  that  he,  as  counsel  for  the  plaintiff,  on  or 
about  July  23,  1875,  examined  the  defendant,  Dusenbury,  as  a  party 
before  trial. 

[Deponent  further  $et  forth  varunu  atatementi  of  Dusenbury  <u  to  the 
fund  received  from  tlie  chamberlain^  and  continued:^  That  the  statements 
of  said  D.  with  respect  to  said  fund  are  entirely  contradictory,  as 
appears  from  the  said  papers,  which  arc  the  basis  of  deponent's 
statements  ;  and  deponent  charges  and  believes  that  neither  of  the 
statements  are  true,  but  that  the  said  D.  has  some  of  said  fund 
received  from  the  chamberlain  of  the  city  of  New  York,  as  stated  in 
the  complaint,  still  in  his  hands,  sufficient  to  pay  the  plaintiff's  said 
claims  ;  and  that  he  is  now  endeavoring  to  cover  up  and  conceal  the 
same  so  as  to  cheat  and  defraud  the  plaintiff  and  prevent  the  same 
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the  examination  in  supplementary  proceedings  was  not 
competent  evidence  on  which  to  issae  a  warrant  under 
that  act  against  the  person  examined  (rei>orted  at  p. 
360  of  this  volume). 

The  receiver  caused  the  proceedings  to  be  removed 
to  the  supreme  court  by  certiorari.* 

from  being  applied  to  the  payment  of  the  plaintiffs  aaid  judg- 
ment. 

Deponent  further  says  and  charges  that  he  verily  bclietres  that  the 
defendant  D.  neither  had  any  title  nor  right  to  the  moneys  received 
by  him  from  the  chamberlain  of  the  City  of  New  York,  which  is  par- 
ticularly mentioned  in  the  judgment-roll  in  which  the  judgment  in 
favor  of  the  plaintiff  was  recovered,  and  that  he  well  knew  that  he 
bad  none,  but  that  he  obtained  the  same  in  disobedience  of  the  in- 
junction restraining  him  from  receiving  the  same,  and  that  ha 
obtained  the  same  by  fraud  and  imposition  on  the  court  of  common 
pleas,  which  court  made  the  order  on  which  he  obtained  the  same, 
and  this  statement  is  made  upon  the  judgment-roll  in  this  action  and 
findings  of  fact  contained  In  said  judgment-roll  and  upon  the  docu- 
mentary evidence  put  in  evidence  on  the  trial  to  obtain  said  judgment 

Deponent  further  says  the  said  judgment  ia  wholly  unpaid,  and 
constitutes  the  foregoing  indebtedness. 

And  deponent  further  says  that  for  the  said  cause  of  action  the 
defendant,  by  the  first  two  sections  of  the  act  to  abolish  imprison- 
ment for  debt,  passed  April  2($,  1831,  and  the  acts  amending  the 
same,  cannot  be  nrrestcd  or  imprisoned,  as  deponent  is  advised  and 
believes. 

Deponent  further  says,  that  the  defendant  has  disposed  of  his 
property  aforesaid,  consisting  of  land  and  money  and  his  interest  in 
the  copartnership  of  T.  D.  &  Son,  with  intent  to  defraud  his  crediton, 
the  plaintiff  among  the  number. 

Deponent  further  says,  that  the  defendant  has  property  and  rights 
in  action,  to  wit,  the  said  lands  and  the  said  $5,8(K),  and  an  interest 
in  the  firm  of  T.  D.  &  Son,  which  he  fraudulently  conceals. 

Deponent  further  says  that  the  defendant  D.  fraudulently  con- 
tracted the  debt  and  incurred  the  obligation  respecting  which  the 
suit  was  brought,  upon  which  the  aforesaid  judgment  was  rendered. 

*  The  writ  was  as  follows : 

The  People  of  the  State  of  yew  York. 

To  Hon.  Gilbert  M.  Sfeir,  as  judge  of  the  superior  court  of  the 
city  of  New  York. 

Whereas,  it  has  been  represented  to  us  by  D.  M.  Porter,  as  counsel 
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D.  M.  Porter^  for  relator. — I.  Certiorm  is  proper 
to  review  (King  t>.  Kirby,  28  Barh.  49 ;  People  v.  Daly, 
4  -ffi^Ti,  641 ;  6  WaiVs  Pr.  461 ;  Spencer  v.  Hilton,  10 

for  Keiley,  as  receiver,  &c.,  that  upon  the  application  of  one  William 
8.  Eeiley,  as  receiver  of  the  property  and  effects  of  one  Selah  Hiler, 
certain  proceedings  under  ^'an  act  to  abolish  imprisonment  for  debt^^' 
passed  April  26, 1831,  and  the  acts  amending  the  same  were  had,  and 
that  one  Charles  Dusenbury  was  arrested  under  a  warrant  issued  in 
said  proceedings,  and  brought  before  you,  and  thereafter  certain  evi- 
dence was  introduced,  and  proceedings  had,  and  on  February  8,  1877, 
you  directed  and  ordered  the  discharge  of  said  Charles  Dusenbury 
from  his  said  imprisonment,  and  exonerated  his  bail,  and  refused  to 
commit  said  Charles  Dusenbury,  and  refused  to  rehear  the  matter, 
and  refused  to  allow  further  evidence  to  be  put  in  by  the  relator.    80 

And  whereas,  it  is  alleged  by  said  relator,  that  the  said  proceed- 
ings, and  in  directing  and  ordering  the  discharge  of  said  Charles 
Dusenbury  from  imprisonment  under  said  warrant,  refusing  to  commit 
him,  and  exonerating  his  bail,  and  refusing  to  rehear  the  matter,  and 
allow  further  proof  to  be  put  in,  you  proceeded  irregularly  and 
without  authority,  against  the  rights  of  the  parties,  to  the  great 
damage  of  him,  the  sud  relator,  and  that  said  order  directing  the 
matters  and  things  aforesaid,  is  null  and  void. 

And  we  being  willing  to  be  certified  of  said  warrant,  also  said 
order  directing  the  discharge  of  said  Charles  Dusenbury  from  the 
force  of  said  warrant,  and  refusing  to  commit  said  Dusenbury,  and 
refusing  to  rehear  said  matter,  and  not  permitting  further  evidence 
to  be  brought  before  you,  and  upon  which  said  Dusenbury  was 
arrested,  and  upon  the  affidavits  and  exhibits  thereto  attached,  and 
therein  referred  to,  together  with  the  affidavit  of  the  defendant, 
Dusenbury,  claiming  to  controvert  the  facts  upon  which  the  said 
warrant  was  granted,  and  the  evidence  introduced  in  support  thereof, 
and  all  proceedings  upon  which  said  order  directing  said  warrant  was 
granted,  and  dismissing  or  discharging  the  said  warrant,  and  vacating 
and  setting  aside  the  bail  given  by  defendant,  Dusenbury,  among 
other  things,  do  command  you,  that  you  certify  and  return  to  our 
supreme  court,  before  our  justices  thereof,  at  a  general  term  thereof, 
to  be  held  at  the  city  hall  in  the  court  house,  in  the  city  of  New  York, 
on  March  5,  1877,  at  the  opening  of  said  term,  said  warrant  directing 
the  discharge  of  said  Charles  Dusenbury,  from  the  force  of  said 
warrant,  and  the  papers  upon  which  said  Dusenbury  was  arrested, 
and  the  affidavits  and  exhibits  thereto  attached,  and  therein  referred 
to,  together  with  the  affidavit  of  the  defendant,  Dusenbury,  claiming 


472  ABBOTT'S    NEW  CASES. 

People  ex  rcL  Kciley  v,  Speir. 

Wend.  608,  610;  Townsend  v.  Morrell,  10  Id.  678; 
People  V.  Reed,  6  DeniOy  554;    JSxp.  Robinson,  21 

Wend.  071 ;  People  v.  Recorder,  6  IliZl,  429 ;  Clark 
V.  Gallagher,  20  How.  Pr.  308  (307) ;  In  re  Dodd,  27 
iV^.  r.  632). 

II.  The  judgment-roll,  being  a  part  of  the  evidence 
npon  which  the  warrant  was  issued,  cannot  be  contro- 
verted, but  is  conclusive  (Krekeler  v.  Ritter,  62  If.  T. 
372). 

A  warrant  may  issue  in  all  cases  prescribed  by  3  R. 
S.  (5th  Ed.)  128,  §§  6,  8;  Latham  v.  Westervelt,  26 
Barb.  256 ;  People  v.  O'Brien,  6  ^166.  N.  8.  63 ;  Same 
n.  Goodwin,  60  Barh.  562. 

III.  The  respondent  erred  in  deciding  that  the  sup- 
plementary proceedings  could  not  be  used  in  evidence 
in  these  proceedings.  This  is  not  a  criminal  proceed- 
ing (People  V.  Underwood,  16  Wend.  646,  549; 
Goodwin  v.  Sharkey,  6  Abb.  N.  8.  64,  66  ;  Berthelon  t>. 
Betts,  4  HUZ,  677,  681 ;  Moak  v.  De  Forrest,  6  Id.  605 ; 
Hall  V.  Kellogg,  2  Kernan^  325  ;  Spear  n.  Wardell,  1 

to  controvert  the  facts  upon  which  the  said  warrant  was  granted,  and 
the  evidence  introduced  in  support  thereof,  and  aU  proceedings  upon 
which  said  order  directing  said  warrant  was  granted,  and  dismissing 
the  said  warrant,  and  vacating  and  setting  aside  the  bail  given  by  the 
defendant,  Dusenbury,  together  with  all  proceedings  upon  which 
said  warrant  was  founded  and  all  proceedings  subsequently  had 
thereon,  and  all  things  touching  and  concerning  the  same,  and  also 
whether  the  said  supplementary  proceedings  were  introduced  in  evi- 
dence without  objection,  and  how  long  after  tlie  objection  was  taken 
before  the  final  hearing,  also  whetlier  there  was  not  an  adjournment 
for  at  least  a  week  after  the  said  supplementary  proceedings  wore 
introduced  and  received  in  evidence,  before  the  final  hearing  was  had 
upon  which  the  said  warrant  was  ordered  to  be  vacated,  and  Dusen- 
bury discharged,  and  the  time  at  which  said  objection  was  taken,  and 
also  the  affidavit  and  order  to  show  cause  for  a  rehearing,  and  the 
affidavit  used  in  opposition  thereto,  so  that  our  said  court  may  further 
act  tliereon  as  of  right  and  according  to  law  ought  to  be  done,  and 
have  you  then  and  there  this  writ. 
Witness,  &c. 
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Comst.  144) ;  but  a  mere  remedy  to  collect  the  debt 
(King  V.  Kirby,  28  Barb.  49  \  Wheaton  v.  Fay,  62  IT. 
T.  275). 

IV.  Admitting  the  supplementary  examination,  it 
shows  the  same  facts  as  to  the  property  named  in  it  as 
was  shown  in  Wheaton  v.  Pay,  sitpra^  leaving  the  ad- 
ditional frauds  fully  established  by  other  proof. 

V.  The  court  may  correct  the  erroneous  decision  of 
the  respondent  (People  v.  Board  of  Police,  39  JST.  T. 
606 ;  Morewood  v.  Hollister,  2  SeldeUj  309. 

ffall  &  Blandy^  for  respondent. — I.  The  court  had 
no  jurisdiction  to  issue  the  warrant  in  the  first  instance, 
as  the  papers  on  which  the  application  was  made  for 
the  warrant  clearly  showed  that  this  is  not  a  case  within 
the  act  of  1831. 

n.  The  application  for  the  warrant  was  based  upon 
the  examination  of  the  defendant  in  supplementary 
proceedings,  and  the  judgment-roU  in  the  case.  These 
were  improperly  used,  and  should  not  have  been  con- 
sidered by  the  justice  ;  and  if  they  are  stricken  from 
the  case,  then  there  is  no  proof  before  the  court  which 
would  justify  the  issuing  of  the  warrant  (§  292  of  Code ; 
Lathrop  v.  Clapp,  40  N.  T.  332.  See  also  Forbes  v. 
Willard,  37  J3bw.  Pr.  193 ;  People  v.  Underwood,  16 
Wend.  546). 

III.  This  is  a  criminal  proceeding  (Lynde  v.  Mont- 
gomery,  15  Wend.  461 ;  Moak  v.  De  Forrest,  6  Hill^ 
605  ;  People  ex  rel.  Latorre  v.  O'Brien,  3  Abh.  Ct.  App. 
Dec.  552  ;  S.C.,  6  Abb.  JST.  S.  63).  And  the  defendant, 
having  been  tried  and  acquitted,  should  not  be  placed 
in  jeopardy  again  for  the  same  oflfense  (-flT.  T.  Consti- 
tution^  §  6,  ait.  1 ;  Block  v.  People,  2  ParJcefs  Crim. 
676,  and  cases  cited ;  People  v.  Goodwin,  18  JohnB. 
187  ;  cited  and  approved,  24  N.  T.  82 ;  Id.  101 ;  25  Id. 

1421;  26 /e?.  183). 

IV.  The  act  of  1831  should  not  be  construed  harshly 
towards  the  debtor.    A  liberal  construction  should  be 


1 
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given  to  it,  because  it  is  a  law  in  restraint  of  tlie  per- 
sonal liberty  of  the  citizen,  and  the  present  policy  of 
this  State  does  not  favor  imprisonment  for  debt,  and  it 
is  an  act  which  may  easily  become,  in  the  hands  of  re- 
lentless creditors,  an  instrument  of  x)ersecation  and 
wrong  (People  v.  Recorder  of  Albany,  6  HiUy  429). 

Y.  The  coar  t  of  its  own  motion  should  disr^ard  the 
supplementary  proceedings  and  judgment-roll,  as  the 
statutes  prohibiting  their  admissibility  are  not  a  mere 
rule  of  evidence  which  a  party  can  waive  at  his  option, 
but  they  operate  as  an  injunction  ux)on  the  plaintiff, 
notwithstanding  the  failure  to  object  to  their  admissi- 
bility. 

YI.  Even  if  the  evidence  contained  in  the  supple- 
mental examination  was  properly  before  the  court,  it 
is  not  contitidicted,  and  on  its  face  it  shows  that  the 
transfers  were  made  in  good  faith,  and  for  a  valuable 
consideration,  and  that  the  proceeds  had  been  lawfully 
disbursed,  and  that  the  defendant  had  no  property. 

Dakiels,  J. — The  judgment  on  which  the  proceed- 
ings were  instituted  was  recovered  in  an  action  brought 
by  the  relator  to  determine  the  title  to  certain  moneys 
received  by  Dusenbury  from  the  chamberlain  of  the 
city  of  New  York,  and  for  the  recovery  of  such  mon- 
eys. These  moneys  were  affected  by  conflicting  claims, 
and  one  of  the  objects  of  the  action  was  to  secure  a  de- 
termination of  those  claims,  and  to  establish  the  right 
of  the  plaintiff  as  receiver  to  the  moneys.  It  •was 
prosecuted  in  the  form  of  an  action  in  equity. 
The  relief  demanded  by  the  complaint  was  entirely 
consistent  with  the  case  it  presented ;  that  was  that 
the  plaintiff  should  be  adjudged  entitled%o,  and  to  be 
invested  with  the  property,  estate,  and  credits  of  the 
judgment  debtor ;  that  his  preceding  assignment  should 
be  adjudged  fraudulent  and  void  as  to  his  creditors ; 
that  the  chamberlain  should  account  to  him  for  the 
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debtor's  moneys  in  his  Iiands,  and  that  he  should  have 
judgment  against  the  defendants  for  the  moneys  re- 
ceived by  them.    The  relief  awarded  was  substantially 
that  which  was  demanded,  the  assignment  was  set 
aside  as  fraudulent,  and  a  recovery  was  had  in  the  rela- 
tor's  favor,  for  the  amount  of  the  judgment  debtor's 
money  in  the  hands  of  the  defendant  Dusenbury,  and 
upon  this   judgment  proceedings  for  its   collection 
were  taken  against  him  under  the  provisions  of  the 
act  abolishing  imprisonment  for  debt.    The  complaint 
in  the   receiver's  action  neither  set  forth  in  terms 
nor  in  any  manner  alluded  to  any  contract  existing 
between  himself  or  the  judgment  debtor,  and  the  de- 
fendant Dusenbury,  either  as  a  basis  of  the  liability 
desired  to  be  enforced  and  maintained,  or  otherwise. 
It  was,  on  the  contrary,  an  action  to  set  aside  an  assign- 
ment made  by  the  judgment  debtor,  and  for  an  account- 
ing concerning  the  moneys  received  by  the  respective 
defendants.    The  defendant,  Dusenbury,  had  received 
such  moneys,  claiming  to  be  entitled  to  them  under 
the  authority  of  the  assignment.    But  it  was  held  that 
he  had  no  such  right,  and  that  the  plaintiff  as  receiver 
should  recover  the  money.    By  the  provisions  of  the 
non-imprisonment  act  a  party  can  proceed  against  the 
debtor  under  it,  when  he  has  a  demand  upon  which 
according  to  the  preceding  provisions,  the  debtor  can- 
not be  arrested  or  imprisoned  (3  Hev,  Stat.  5th  Ed. 
126,  «§  6).    And  the  cases  in  which,  by  such  preceding 
provisions,  the  debtor  cannot  be  arrested  or  impris- 
oned, are  those  where  the  suit  shall  be  brought  "for 
the  recovery  of  any  money  due  upon  any  judgment  or 
decree  founded  upon  contract,  or  due  upon  any  con- 
tract express  or  implied,  or  for  the  recovery  of  any 
damages  for  the  non -performance  of  auy  contract" 
{Id.  §  1).    The  prohibition  against  arrest  and  imprison- 
ment contained  in  this  section  was  not  confined  to 
what  were  understood  to  be  actions  at  law  for  the  re- 
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covery  of  moneys  due  upon  or  for  breach  of  a  contract, 
but  it  also  included  actions  in  courts  of  equity.    And 
where  they  were  founded  upon  an  express  or  implied 
contract,  there  the  debtor,  according  to  the  express 
language  of  this  section,  could  not  be  imprisoned  upon 
any  execution  issuing  upon  the  decree.    It  was  not 
necessary,  under  these  provisions  of  the  statute,  that  a 
contnict  should  be  averred  as  the  foundation  of  the 
plaintifiPs  action,  in  order  to  exonerate  the  defendant 
from  arrest  and  imprisonment.    But  it  was  sufficient 
for  this  purpose  that  this  suit  should  be  for  the  recov- 
ery of  money  due  ui)on  contract,  express  or  implied. 
And  from  the  facts,  imx)erf ectly  stated  in  the  complaint 
as  they  were,  it  could  readily  be  seen  that  an  implied 
contract  existed  in  law  for  the  i)ayment  of  the  moneys 
received  by  the  defendant  Dusenbury  to  the  receiver, 
in  case  he  had  no  right  to  receive  and  hold  them 
upon  the  ground  claimed  by  him.    As  the  facts  turned 
out,  the  moneys  were  received  by  the  defendant  Dusen- 
bury without  right,  and  consequently  for  the  use  of 
the  receiver.    And  the  law,  therefore,  implied  a  prom- 
ise against  him  to  pay  them  over,  as  the  judgment 
directed  that  it  be  done  (Admr.  of  Dumond  v.  Cju*- 
penter,  3  Johns.  183 ;  BueU  tJ.  Broughton,  2  Deri.  91 ; 
Cobb  z?.  Dows,  6  SeU.  335,  341).    The  action  was  not 
one  in  which  the  defendant  could  be  imprisoned  upon 
an  execution,  for  the  reason  that  it  was  an  implied  con- 
tract against  him,  and  therefore  he  could  be  proceeded 
against  under  the  non-imprisonment  act.    The  action 
might  have  been  prosecuted  in  a  diflPerent  form,  but  as 
it  was  not,  that  fact  cannot  affect  the  plaintiff's  right  to 
maintain  this  proceeding. 

No  wrongful  act  was  alleged  as  the  foundation  of 
the  action,  beyond  the  circumstances  showing  that  the 
money  had  been  procured  without  any  actual  right  to 
it.  And  the  judgment  proceeded  upon  the  same  theory ; 
so  far  as  it  was  recovered  against  Dusenbury.    It  was 
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People  ex  rd.  Keiley  t?.  Speir. 

simply  that  the  plaintiff  recover  against  him  personally, 
with  costs,  the  sum  adjudged  to  be  in  his  hands.  All 
conformed  to  the  theory  that  the  liability  enforced  was 
for  money  received  by  him,  under  the  claim  of  au- 
thority to  act  under  the  assignment.  He  had  no  such 
authority,  and  when  the  assignment  was  set  aside  as 
fraudulent  it  followed  that  he  must  account  for  and 
pay  over  the  money  he  had  received.  And  the  law  im- 
plied a  promise  against  him  that  he  would  do  so. 

[The  court  then  examined  the  competency  of  the 
examination,  and  held  as  stated  in  the  last  two  head- 
notes.] 

For  that  reason  the  order  made  should  be  reversed, 
and  further  proceedings  directed  before  the  judge  hav- 
ing cognizance  of  them. 

Davis,  P.  J.,  and  Bsady,  J.,  concurred. 
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ACCOUNT  (Action  fob)  . 

Action  not  defeated  by  proof  of 
tort  Crosby  «.  Watts^  41  /S^p^r. 
Ct,  (J.  A  8,)  208. 

Parties  in  action  for,  against 
general  assignee.  Haines  «.  Hoi- 
lister,  64  If,  T.  1. 

ACCOUNT  STATED. 

Delay  to  object.  Macpherson  «. 
Small,  41  Super,  Ct,  {J.  d  8,)  586. 

Silence  after  receiving,  precludes 
objection  that  the  sale  was  for  ben- 
efit of  third  person.  Avery  v. 
Leach,  9  J7un,  106. 

ACnON. 
Not  the  remedy  for  contempt. 


Foster  e.  Townshend,  2  Abb,  Ifm 
Cob,  29. 

ACKNOWLEDGMENT  OP 
DEEDS. 

L.  1850,  p.  582,  c.  270,  as  to 
commissioners,  and  their  seals  and 
certificates  and  fees,  am*d  by  Z. 
1876,  p.  47,  c.  5a 

ACTION. 

Legal  or  equitable.  People  «. 
Speir,  2  AVb.  New  Ca»,  466. 

ADVANCEMENTS. 

Advancements,  ademption  of 
legacy  proof  of.  Pierce  «.  Barse, 
2  Redf.  Burr.  10. 
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How  distinguished  from  loan. 
Bruce  ff,  GriscoDiy  0  Ilun,  280. 

When  to  be  taken  into  account, 
on  distribution.  Camp  v.  Camp, 
2  Bed/,  Burr.  141. 

In  worthless  stocks.  Marsh  c. 
Gilbert,  2  Bedf.  Surr.  465. 

ADVERSE  POSSESSION. 

By  unincorporated  society.  Ref . 
Ch.  G.  V.  Schoolcraft,  65  IT.  T. 
184;5Zan«.  206. 

Of  water-courses.  Law  e.  Mc- 
Donald, 0  Hun,  23. 

Cannot  give  title  to  easement  in 
public  waters.  Burbank  v.  Fay, 
65  iV:  r.  57;  5La7U.  897. 

To  render  deed  void,  must  be 
under  specific  claim.  Higgin- 
botham  v,  Stoddard,  0  Eun,  1. 

ADVERTISEMENTS. 

Legal  notices  in  Hamilton  Coun- 
ty. People  ex  rd.  Thompson  o. 
Supervisors  of  Hamilton,  9  JETtin, 
60. 

Publication  of  notice  in  different 
editions.  Guest «.  City  of  Brook- 
lyn, 0  Bun,  198. 

Defacing  scenery  forbidden.  Z. 
1877,  p.  629,  c.  461. 

AFFIDAVITS. 

Certificate  of  afidarit  taken  be- 
fore a  commissioner  of  deeds  for 
New  York  in  other  States,  &c.,  to 
specify  the  day  on  which  and  the 
city  aitd  eoiinti/,  or  town  and  county 
within  which  *'tho  same  was 
taken."    L,  1876,  p.  47,  c.  58. 

AGRICULTURAL  SOCIETIES. 

L,  1855,  p.  777,  c.  425,  §  4,  as 
to  stockholders'  dues,  amended  to 
create  annual  members,  and  by 
omitting  the  amendment  of  1876 
(X.  1875,  p.  501,  c.  612).  L.  1870, 
p.  826,  c.  840. 


ALBANY. 

Appointment  of  corporation 
counsel.  People  ex  rd,  Lansing  t. 
Tremain,  9  Hun^  678. 

ALIENS. 

When  may  devise.  Dosenberry 
V.  Dawson,  9  Bun,  511. 

Devise  to  alien  trustees.  How- 
ard ©.  Moot,  Ulf.  T.  262  ;  2Bm, 
475  ;  5  r.  <fc  C.  427. 

Title  of  citizen  not  questioned 
for  alienage  of  predecessors.  L, 
1877,  p.  117,  c  111. 

ALIMONY. 

What  amount  allowed,  and  for 
what  time.  Collins  «.  Collins,  10 
Run,  272. 

ALTERATION   OP   INSTRU- 
MENT. 

By  filling  blank  in  mortgage. 
Smith  V.  Fellows,  41  Super,  CU  (/. 
di  8.)  86. 

AMENDMENT. 

To  answer  allowed,  though  set- 
ting up  usury.  Bamett  c.  Meyer, 
10  Eun,  109. 

As  to  parties,  of  supplemental 
complaint.  Divine  v,  Duncan,  8 
Abb,  New  Cas,  828. 

Not  allowed  to  take  issue  which 
defendant  is  estopped  from  prov- 
ing. Loaners'  Bank  t.  Jacoby,  10 
Hun,  148. 

Code  of  Pro.  §  1 78,  relating  to 
amendment  of  pleadings,  amended 
by  providing  that  such  amend- 
ments may  also  Ije  made  **  upon  the 
trial."  X.  1876,  p.  458,  c.  431.  The 
change  is  preserved  in  the  Code 
of  Civ.  Pro.  §  723. 

Complaint    for   accounting  on 

supposed  transactions,  amended  at 
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trial,  on  proof  of  deceit  Crosby 
f>.  Watts,  41  Super.  Ct.  {J.  <ft  A) 
208. 

Cannot  be  allowed  at  trial  to 
change  replevin  by  executrix  into 
replevin  for  individaal  benefit. 
Phillips  V.  MelYille,  10  Ruti,  211. 

Use  and  occupation  not  amend- 
able at  trial  into  money  received. 
Joslyn  0.  Joslyn,  0  iZun,  888. 

ANIMALS. 

Liability  for  ferocioos  animals. 

Rider  v.   White,    65   JV.    T.   54; 

Huller  V,  McKesson,  10  ffttn^  44. 

General  act  for  incorporation  of 
societies  for  improvement  of,  am*d 
in  {  1,  Z.  1877,  p.  277,  c.  266, 
am'd'g  L.  1874,  p.  848,  §  288. 

APPEALS. 

L  In  General. 

Within  what  time.  Z.  1870,  p. 
456,  c.  481.  But  compare  Coae 
Civ.  Pro.  ch.  xii. 

From  order  confirming  referee's 
report,  when  proper  remedy.  Miles 
V.  Titus,  2  Abb.  New  Ca».  178. 

Remedy  for  refusal  to  find. 
Standard  Oil  Co.  9.  Triumph  Ins. 
Co.,  64  N.  T.  85;  8  ffun,  601;  5 
T.  A  C.  800. 

Effect  of  undertaking  and  release 
of  sureties.  Barnes  o.  Mott,  64  JV. 
r.  897. 

Not  stayed  for  non-payment  of 
costs.  Wico  0.  Commercial  Fire 
Ins.  Co.,  2  Abb.  New  Cob.  825. 

Necessity  of  printing  all  papers 
referred  to  in  order  appealed  from. 
Brown  v.  Mayor,  &c.  of  N.  Y.,  0 
Hun,  587,  602. 

What  is  waiver  of.  Brown  c. 
Mayor,  &c.  of  N.  Y.,  0  iZiin,  587. 

Lapse  of  time  bars  representa- 
tives subsequently  brought  in. 
Vol.  n.— 81 


Brown  v.  Mayor,  &c.  of  N.  Y.,  0 
JTun,  587.  Compare  Code  of  Civ. 
Pro.  §  785. 

Waives  leave  to  renew  motion, 
or  renewal  waives  appeal.  Harri- 
son 9.  Neher,  0  Ean^  127. 

New  evidence  admitted  on,  con- 
fined to  record  evidence  in  support 
of  a  judgment.  Porter  «.  Waring, 
2  Abb.  New  Cae.  280,  288. 

When  objection  to  pleading  not 
taken  at  the  trial  not  available  on. 
Hofgesang  v.  Meyer,  2  Abb,  New 
C<u.  111. 

n.   Afpeal    to  Coitrt   of   Ap- 
peals. 

Does  not  lie  to  court  of  appeals 
from  refusal  of  preliminary  injunc- 
tion, although  involving  the  mer- 
its. Calkin  v.  Manhattan  Oil  Co., 
65  N.  T.  557.    ' 

Leave  to  appeal  to  court  of  ap- 
peals. Hamilton  v.  Third  Ave.  R. 
R.  Co.,  41  Super.  Ct  (J.  d  8.)  588. 
And  sec  Code  of  Civ.  Pro.  §  191. 

Leave  to  appeal  to  court  of  ap- 
peals granted  by  subsequent  gene- 
ral term.  Sprague  v.  Western 
Union  Tel.  Co.,  64  N.  T.  658. 

Amount  of   subject    matter  of 

controversy,      how      determined. 

Burden  is  on  respondent.     People 

V.  Horton,  64  JV;  F.  58;  5  Him,  516, 

Insolvency  of  one  or  more  sure- 
ties. L.  1876,  p.  456,  c.  431 ;  Code 
Civ.  Pro.  S  1808. 

Questions  of  fact  reviewed  on 
appeal  from  reversal  on  question 
of  fact.  Johnson  v.  Youngs,  65 
N.  T.  500. 

Discretion  in  punishing  for  con- 
tempt not  reviewed.  Mayor,  &g. 
of  N.  Y.  V.  Staten  Island  Ferry 
Co.,  64  N.  T.  622. 

Refusal  to  punish  for  contempt. 
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when  discretionary  and  not  review- 
able. Sutton  9.  Davis,  64  Jf.  T. 
638. 

Refusal  of  leave  to  plead  over 
without  demurrer,  not  reviewable. 
Simson  v.  Satterlee,  64  y,  F.  657. 

Discretion  of  general  term  as  to 
vacating  report  in  railroad  case  not 
reviewed  in  court  of  appeals.  Mat- 
ter of  N.  Y.  C.  A  H.  R.  R  R. 
Co.,  64  N.  T.  60  ;  Hffun,  105. 

Vital  objection  may  be  first  raised 
on  appeal  from  refusing  nonsuit. 
Ansonia  Brass,  &c.  Co.  «.  Pratt, 
10  HuTiy  443. 

Judgment  not  reversed  on 
ground  of  liability  first  suggested 
in  appellate  court.  Stapenhorst  v. 
Wolff,  65  y.   F.  696. 

Reversal  of  money  judgment 
for  damages,  must  be  as  to  all 
items,  tf  any.  Wolstenholme  «. 
Wolstenholme  FileManuf.  Co.,  64 
H.  F.  272 ;  4  Eun,  427. 

ni.    Appeal  to  General  Terh. 

Effect  of  omitting  evidence. 
Morehouse  v.  Teager,  41  Super,  Ct, 
{J.  db  8.)  135. 

When  court  will  look  into  evi- 
dence. Porter  «.  M*Grath,  41  Su- 
per. Ct.  {J.  A  S.)  £4. 

On  appeal  merely  from  judg- 
ment, general  term  cannot  set 
jiside  verdict  as  against  weight  of 
evidence.  Mere  exception  to  dc- 
tnial  of  new  trial  not  enough  with- 
out appeal  from  order.  Boos  v. 
World  Mut.  Life  Ins.  Co.,  64  N. 
F.  236;  4 /Tun,  133. 

Power  of  general  term  to  modify 
alimony.  Collins  v.  Collins,  10 
Bun,  272. 

Appeal  from  chamber  order  of 
county  judge  can  only  be  taken 


after  order  has  been  entered. 
Pool  V.  Safford,  10  Hun,  407. 

Exception  not  necessary  to  raise 
objection  that  report  is  against 
evidence.  Metropolitan  Gas  Light 
Co.  V.  Mayor,  &c.  of  N.  Y.,  • 
Hun,  706. 

Award  of  costs  in  equitable  ac- 
tion reviewed  on.  Law  «.  Mc- 
Donald, OITttn,  23. 

APPEARANCE. 

Presumption  as  to  attorney's 
authority  for.  Cassidy  v.  Leitch,  2 
Abb.  New  Cos.  315. 

Authority  for,  in  justioe^s  court 
not  presumed.  Bperry  «.  Rey- 
nolds, 65  If.  r.  179. 

ARBITRATION. 

Award  must  be  as  broad  as  sub- 
mission. Jones  V.  Welwood,  9 
Hun,  166. 

Award,  what  is  sufiiciently  defi- 
nite :  costs.  Boughton  v.  Seunans, 
9  Htm,  892. 

Waiver  of  copy  of  award.  Gid- 
ley  f».  Gidley,  65  If.  F.  169. 

ARREST. 

Under  non-imprisonment  act 
People  ex  reL  Eeiley  t.  Speir,  9 
Abb.  New  Cae.  466. 

Notice  to  be  published  under 
non-imprisonment  act.  Diecker- 
hoff  «.  Ahibom,  2  Abb.  New  Gtui 
372. 

Defendant  arrested  under  non- 
imprisonment  act,  dischai^ged  oa 
giving  special  bail.  Anonymous, 
2  AVb.  New  Cm.  201. 

In  action  for  negligence  causing 
death.  Ryall  v.  Kennedy,  41  Super. 
Ct.  (J.  A  S.)  531.  Compare  Code 
of  Civ.  Pro.  $  649. 
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What  is  such  a  willful  injury  to 
property,  as  to  render  a  female  lia- 
ble to.  Sufficiency  of  affidavit. 
Eypert  «.  Bolenius,  2  Abb,  New 
Cos,  193,  note. 

By  ne  exeaty  not  granted  in  ac- 
tion on  legal  demand  ;  nor  where 
liability  of  defendant  to  arrest  is 
in  doubt.  Allen  v,  Hyde,  2  Abb. 
Neu>  Cm.  107. 

For  wrongful  conversion  of  per- 
sonal property.  Bamett «.  Belling, 
9  Hun,  23G. 

Not  allowed  for  fraud  in  original 
consideration.  Fritts  «.  Blade,  9 
Hun,  145.  Compare  Code  of  Civ. 
Pro.  §  550,  subd.  2. 

Fiduciary  capacity  of  consignee. 
Kelly  «.  Scripture,  9  Hun,  283. 

For  fraudulent  representations 
assuming  knowledge.  Bishop  «. 
Davis,  0  Hun,  342. 

Requisite  detail  in  affidavit  for. 
Grimes  o.  Davison,  2  Abb,  New  Cm, 
457 ;  Phelps  v.  Maxwell,  Id,  459. 

Order  of,  when  set  aside  for  ir- 
regularities. Dieckerhoff  o.  Ahl- 
bom,  2  Abb.  New  Cm,  372. 

When  motion  to  vacate,  on 
ground  of  defendant's  having  given 
bail,  will  not  be  denied.  Allen  t. 
Hyde,  2  Alb,  New  Cm,  197. 

In  criminal  case  without  war- 
rant. Meyer  v,  Clark,  41  Super.  Ct. 
(J,  A  S.)  107. 


ASSAULT  AND  BATTERY. 

Action  against  corporation  for 
unauthorized  act  of  servant.  Priest 
«.  H.  R.  R  R.  Co.,  65  N,  T.  689. 

ASSIGNMENT. 

Judgment  on  accounting — as- 
sumption of  outstanding  claim 
operates  as  a  transfer.  Vail  v, 
Tuthill,  10  Hun,  31.  | 


Not  inferred  by  claimant's  pay- 
ment, if  holder  of  the  security  re- 
fuses to  assign.  Bhumway  v,  Cool- 
ey,  9  Hun,  131. 

General  assignment  passes  right 
to  an  accounting.  Helms  «.  Good- 
will, 64  N,  T.  642. 

Of  award,  held  to  pass  new 
award  made  after  first  was  vacated. 
Spears  t.  Mayor,  &c,  of  N.  Y.,  10 
Hun,  160. 

Assigning  portion  of  indivisible 
claim.  Mulford  «.  Hodges,  10 
Hun,  79. 

Right  to  recover  back  usury,  as- 
signable. Wheelock  v.  Lee,  64  N. 
Y,  %i2. 

Of  non-negotiable  obligation  to 
one  not  equitable  owner.  Stil- 
well  V,  Carpenter,  2  Abb,  New  Cm. 
238. 

Of  interest  in  official  fees. 
Thurston  v.  Fairman,  9  Hun,  584. 

Of  debt,  which  third  person  has 
promised  to  pay.  Barlow  «. 
Myers,  UN,  F.  41;  3  Hun,  720; 
6  T.  d6  a  183. 

Creditor  may  sue  firm  taking  as- 
signment, and  assuming  debts. 
Arnold  V,  Nichols,  64  N.  7.  117. 

Effect  of  assigning  share  in  part- 
nership. Morss  V.  Gleason,  64  N. 
T.  204 ;  2  Hun,  31. 

Assignee  of  bond  and  mortgage 
takes  subject  to  equities.  Reid  «. 
Sprague,  9  Hun,  80. 

Assignee  of  mortgage  subject  to 
latent  equities.  Greene  t»  War- 
nick,  64  N,  T,  220;  4  Hun,  703. 

ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS. 

Regulated,  and  proceedings  and 
settlement  of  estates,  provided  for 
in  detail     L.  1877,  p.  543«  c.  466. 

Proximity  in  time  of,  to  issuing 
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of  execution,  immaterial.  Hau- 
■elt  V,  Vilmar,  2  Abb.  New  Caa. 
222. 

Composition  with  creditors;  dis- 
charge of  assignee  and  his  sureties ; 
accounting;  preferences.  Mattel 
of  Backer,  2  Abb.  New  Ca$.  879. 

When  general  delay  caused  by 
assignor's  acts,  not  fraudulent. 
Hauselt «.  Yilmar,  2  AVb.  New  Ca$, 

222. 
Action  for  accounting.    Haines 

•.  Holiister,  64  N.  F.  1. 

ASYLUMS. 

Officers  of  State  benevolent  in- 
stitutions, to  report  yearly  as  to 
inmates.     L.  1876,  p.  44,  c.  54. 

Adoption  pf  children,  may  be 
consented  to  by  Northern  N.  Y. 
Home  for  Friendless.  L.  1876,  p. 
824,  c.  848. 

ASSOCIATIONS. 

Adverse  possession,  by  unincor- 
porated society.  Ref.  Ch.  G.  «. 
Schoolcraft,  65  .y.  7.  184;  tiLans, 
206. 

Liability  of  members  of  clubs. 
Park  «.  Spaulding,  10  Bun,  128. 

ATTACHMENT. 

Against  ships,  or  goods  shipped. 
Campbell  v.  Conner,  41  Super,  CL 
{J.  A  8.)  450.  Compare  Code  of 
Civ.  Pro.  §  652. 

Where  complaint  contains  sev- 
eral causes  of  action.  Union  Min- 
ing Co.  V,  Raht,  0  Hufiy  208. 

lien  dissolved  by  bankruptcy. 
Dufficld  «.  Horton,  10  Hun,  140. 

Fees  of  sheriff  on,  how  fixed. 
German  Am.  Bank  e.  Pittston,  Ac, 
Coal  Co.,  0  Hun,  205. 


ATTORNEY  AND  dJENT. 

Attorney  named  in  the  record 
of  a  foreign  judgment.  Caaddy 
V,  Leitch,  2  Abb,  New  Cos.  815. 

When  attorney  is  agent  to  re- 
ceive payment.  Josephthal  t. 
Heyman,  2  Abb,  New  Ca$,  22. 

Conveyance  between,  as  a  fraud 
on  creditors.  Poster  «.  Town- 
shend,  2  Abb,  New  Cae,  29. 

Liability  of  attorney  to  account 
for  land  under  contract  with  his 
client.  Helms  «.  Goodwill,  64 
N.  r,  642. 

Authority  of  attorney  to  admit 
facts.  Oliver  «.  Bennett,  05  N.  T, 
559. 

Authority  to  stipulate  as  to 
causes  of  action  not  in  suit 
Ducker  «.  Bapp,  41  Super.  CL 
(J.  d  S,)  285. 

Client,  when  liable  for  acts  of 
attorney:  ratification.  Oestrich 
V.  Gilbert,  0  Hun,  242. 

Reward,  as  a  compensation. 
Brague  v.  Lord,  2  Abb,  New  Col 
1  ;  Grady  v.  Crook,  Id.  58. 

Taxable  costs  presumptively  fall 
compensation.  Wright  t.  Wright, 
41  Super.  CL  (J,  d;  S.)  482. 

Agreement  for  share  of  recovery, 
and  reference  to  enforce.  Brown 
V,  Mayor,  &c.  of  N.  Y.,  0  Fan, 
587.  Compare  Code  of  Civ.  Pro. 
§66. 

Action  for  professional  services 
—unliquidated  demand.  Gallup 
V.  Perue,  10  JSTi/n,  525. 

Attomey^s  lien  afiected  by  legal 
rights  of  set-off.  Roediger  t. 
Simmons,  2  Abb,  New  Cos.  270. 

Counsel  have  no  lien  on  jndg^ 
ment.  Brown  «.  Mayor,  &c  of 
N.  Y.,  9  Hun,  587. 

Buying    things    in  action   for 
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pnqMses  of  sait    Moses  o.  Hc-i    Effect  of   adjudication,   on  at- 


Divitt,  a  Ahb.  Jfiew  Cos,  47. 

Liability  of  attorney  for  mal- 
practice. Yon  WallhoffcQ  v.  New- 
combe,  10  ffufiy  SSd. 

BAIL. 

As  to  form  of,  being  changed  in 

all  actions  by  Code.    Anonymous, 

a  Abb.  New  Cm,  201. 

Police  justices  and  justices  of 
the  peace  authorized  to  take  re- 
Gogmzance  during  trial  or  examin- 
ation.   L.  1870,  p.  15,  c.  21. 

BAILMENT. 

Loan  of  articles  for  a  specific 
purpose.  Buchanan  o.  Smithy  10 
Hun,  474. 

Duty  of  creditor  as  to  collateral 
security.  Hazard  o.  Wells,  2  Al^ 
New  Oa$,  444. 

BANKING. 

Statements  of  certain  public  de- 
posits to  be  published.  L,  1877, 
p.  260,  c.  245. 

Preference  of  deposits  of  savings 
bank.  Kosenback  v,  Manuf.  & 
Builder's  Bank,  10  ffun,  148. 

Effect  of  neglect  to  enforce  col- 
lateral. Hazard  v.  Wells,  2  Abb, 
New  Cos.  444. 

Circulation  and  security.  L, 
1877,  p.  70,  c.  00,  amd'g  L.  1867, 
c.  475,  §  3. 

BANKRUPTCY. 

Conflict  between  proceedings  in, 
and  proceedings  under  State  law. 
Dicckcrhoff  o.  Ahlbom,  2  Abb.  New 
Cos,  872,  879. 

Bankruptcy  and  State  assign- 
ment. Composition.  Preferences. 
Discharge.  Matter  of  Backer,  2 
Abb.  New  Ca$.  870. 


tacbment.     Br.  &  Mai.  Ins.  Co.  v. 
Davenport,  10  Hun,  264. 

Effect  of  on  assignment  in  cred- 
itor's action.  Dewey  v.  Moyer,  9 
Hun,  478. 

Effect  of  assignment  in  bank- 
ruptcy, on  attachment.  Duffield  «. 
Horton,  10  Hun,  140. 

Right  of  assignee  to  money  in 
hands  of  receiver  in  foreclosure. 
Hayes  v.  Dickinson,  9  J7ttn,  277. 

Mortgage  within  four  months 
pursuant  to  previous  agreement. 
Hewitt  V.  Northup,  9  Hun,  543. 

At  what  date  State  insolvent  law 
was  suspended  by.  Augsbury  v. 
Crossman,  10  Hun,  889. 

Composition  in.  Matter  of  Back- 
er, 2  Abb.  New  Cos.  879. 

Compromise  and  annulling  pro- 
ceedings. Dieckerhoff  v.  Ahlborn, 
2  Abb.  New  Cos.  872. 

Application  for  discharge,  with- 
in what  time  made.  Wood  v. 
Hazen,  10  Hun,  862. 

Remedy  for  seizure  of  third  per- 
son's property.  Doyle  v.  Sharp^ 
41  Super.  Ct.  (/.  di  8.)  812. 

Right  of  assignee  to  recover 
back  usury.  Wheelock  v.  Lee,  64 
N,  Y.  242. 

Action  by  assignee  to  recover  as- 
sets. Olcott  V,  Maclean,  10  Hun^ 
277. 

Action  by  judgment  creditor 
against  assignee  to  recover  value  of 
property  levied  on  by  sheriff  and 
delivered  to  assignee.  Ansonia 
Brass,  &c,  Co.  v.  Pratt,  10  JJim, 
448. 

BATHINQ  PLACEa 

HOTKLB. 
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BENEVOLENT,  &c.  SOCIETIES. 

The  act  (X.  1»48,  p.  447,  c.  819) 

ErovidiDg  for  the  iDCorporation  of 
enevolent,  &c.,  societies,  am^d  by 
adding  {  13, — providing  for  man- 
ner of  extending  the  existence  of 
any  corporations  organized  under 
the  act.  X.  f  870,  p.  168,  c.  190. 

BETTING  AND  GAMING. 

Validity  of  gold  sales.    Bigelow 

•.  Benedict,  9  Hun,  429. 

Pool-selling,  Ac.  X.  1877,  p. 
192,  c.  178. 

BILLS,  NOTES  AND  CHECKS. 

Sealed  note,  non-negotiable. 
Merritt  o.  Cole,  9  Hun,  98. 

Note  payable  in  currency  *'  on 
return  of  this  receipt."  Frank  «. 
Wessels,  64  N,  T.  155. 

Fact  that  consideration  was  pro- 
ceeds of  sale  of  stolen  property,  no 
defense.  Warren  «.  Haight,  65 
N,  r,  171. 

Negotiable  promises  giyen  for 
patent  riglits,  regulated.  L.  1877, 
p.  68,  c.  65. 

Signer  may  prove  by  parole  that 
ho  was  surety,  in  order  to  defend 
on  ground  of  extension.  Hubbard 
V.  Gurney,  64  H.  T.  457. 

Order  payable  out  of  fund  not  in 
existence  ;  liability  on  acceptance 
thereof.  Risley  v.  Smith,  64  If.  T. 
676. 

Inadequacy  of  consideration  of 
note  for  sendees.  Earl  «.  Peck, 
64  N.  r.  596. 

Production  of  note  raises  pre- 
sumption of  ownership  in  indivi- 
dual, not  representative  capacity. 
Barlow  v.  Myers,  64  N.  T.  41  ;  8 
Hun,  720  ;  6  r.  <ft  C7.  188. 

Indorsement  to  give  credit  with 
payee  :  payee  may  recover  thereon. 


Price  9.  McGoldrick,  2  JJib,  Nem 
Co*.  69.  Compare  Gf  roener  v.  Mc- 
Carty,  Id.  76  ;  Draper  «.  Chase 
Manfg.  Co.,  Id.  79. 

Accommodation  paper.  Gro- 
cers' Bank  v.  Penfield,  2  AIA.  Nem 
Cm.  805. 

What  is  first  inception  of  note; 
want  of  consideration.  Eastman 
V.  Shaw,  65  If.  T.  522. 

Consideration  for  the  transfer  of 
accommodation  paper.  Grocers* 
Bank  «.  Penfield,  2  Ahb.  Nem  Com. 
305. 

Acceptance  guarantees  genuine- 
ness of  signature,  and  no  more. 
Effect  of  forgery.  White  v.  Con- 
tinental Nat  Bank,  64  N.  T.  816. 

Denial  of  title  of  plaintiff.  Hays 
V.  Southgate,  10  Hun,  511. 

Drawee  liable  directly  on  drafts 
drawn  by  his  authorized  agent, 
though  signed  without  qualifica- 
tion. Merchant's  Bank  t.  Gris- 
wold,  9  Hun,  561. 

Seller  bound  by  representations 
of  his  broker.  Ahem  «.  Good- 
speed,  9  Hun,  263. 

Liability  of  vendor  without  in- 
dorsement, if  note  be  usurious. 
Littauer  «.  Goldman,  9  Hun,  231. 

Assuming  imperfect  obligation 
does  not  constitute  one  a  bona  fide 
holder.  Moore  «.  Ryder,  65  N.  T. 
438. 

Bona  fide  holder.  Grocer*8  Bank 
0.  Penfield,  2  Abb.  New  Caa.  805. 

In  what  case,  one  taking  up  a 
note  at  maturity,  is  boos  fide 
holder.  Lancey  t.  Clark,  64  N.  T. 
209 ;  8  Hun,  575. 

Presumption  of  intent  to  apply 
collaterals  deposited  with  bank. 
National  Exchange  Bank  of  L.  «. 
Silliman,  65  N.  T.  475. 

Effect  of  neglect  to  collect  col- 
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lateral.  Hazard  o.  Wells,  2  Aid. 
New  Cm,  444. 

Notice  of  protest,  how  served  by 
mail.  Price  «.  McQoldrick,  2  Alb, 
New  Cm,  69. 

promissory  note  first  negotiated 
in  another  State.  Dickinson  «. 
Edwards,  2  Alb.  New  Ca$.  800. 

Law  of  place  as  to  draft,  naming 
no  place  of  payment.  Merchants^ 
Bank  v.  Oriswold,  9  Hurij  561. 

Indemnity  to  be  given  on  lost 
note,  though  not  indorsed  or  ne- 
gotiated. Frank  «.  Wessels,  64 
N.  r.  165. 

BILLS  OF  LADING. 

Transfer  of,  as  security  for  draft. 
Title  to  goods  shipped.  Marine 
Bank  v.  Fiske,  9  Hun,  868. 

Liability  for  freight.  Acker- 
man  V.  Redfield,  9  ffun^  878. 

BILLS  OF  PARTICULARS. 

When  ordered,  and  requisites, 
in  case  of  tort.  Schile  v.  Brok- 
hahne,  41  Super.  Ct.  (J.  d  8.)  853. 
And  see  Ck>de  of  Civ.  Pro.  §  581. 

Ordered,  of  testimony  alleged  to 
be  false,  in  action  for  conspiracy. 
Leigh  «.  Atwater,  2  Abb.  New  Cm, 
420. 

Ordered,    Okf     documents    and 

dates.  Peters  v.  link,  2  Abb.  New 
Cm.  420,  note. 

BILLS  OF  SALE. 

General  words  in  enumeration 
restrained  by  specifications.  Du- 
rant  v.  Allen,  65  N.  T.  562. 

BOARDING-HOUSE  KEEPERS. 
Hotels. 

BOARDS  OF  TRADE. 

EXCSAHOBS. 


BOARDS  OF  BROKERS. 

Arbitration  committee.  White 
V,  Baxter,  41  Super.  Ct.  (J.  d:  S.) 
858. 

BONDS. 

Seal  essential.     Tiffany  v.  Lord, 

65  N.  T.  810. 

Duty  of  employer  to  notify  sure- 
ties of  default  by  their  principal. 
A.  &  P.  Tel.  Co.  V.  Barnes,  64  N.^ 
T.  385  ;7J.d!  S,  40. 

Bond  to  pay  judgment  on  usu- 
rious security,  not  to  be  impeached 
for  usury.  Moses  v.  McDivitt,  2 
Abb.  New  Cm.  47. 

Bonds  by  railroad  company. 
Statements  in  bouds.  Bona  fide  pur- 
chaser. What  sufficient  to  put 
upon  inquiry.  Caylus  v.  N.  Y., 
Kingston,  &c.  R.  R  Co.,  10  JJi/», 
295. 

BROKERS. 

Principal  bound  by  representa* 
tions  of.  Ahem  o.  Goodspeed,  9 
iJtm,  268. 

Agreement  not  to  appear  before 
arbitration  committee  of  stock 
board.  White  e.  Baxter,  41  Super. 
Ct,  (J,  dS,)  858. 

Power  of  insurance  broker. 
Standard  Oil  Co.  v.  Triumph  Ins. 
Co.,  64  JV:  r.  85  ;  8  Hun,  591  ;  9 
T.  d  C.  800. 

Recovery  by  second  broker 
where  two  were  concerned.  Smith 
V.  McGovem,  66  N,  T,  574. 

BROOKLYN. 

Petition  for  repaving.  People 
e9  rel,  Markey  v.  City  of  Brooklyn, 

66  N.  T.  849. 

Collector's  deeds.  People  eBereL 
Ridley  o.  Taylor,  9  Iftm,  148. 
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BUFFALO. 

•  Taxes,      and       apportionment. 
Davis  V.  Read,  65  y.  7.  560. 

BURGLARY. 

What  is  :  outer  door.    McCk>art 
f .  People,  64  If.  F.  583. 

BUTTER. 

Frauds  in  sales  of.    L.  1877,  p. 
441,  c.  415. 

BUTTER  AND  CHEESE  FAC- 
TORIES. 

General  act  amended  by  Z.  1876, 
p.  124,  c.  161. 

CALENDAR. 

Amended  pleading  controls  the 
place  on  the  calendar.  Black  v. 
Continental  Nat  Bank,  2  J£b.  Ifeie 
Cai.  832. 

CANALS. 

Easement  ;  adverse  possession  ; 

damsges.     Burbank  «.  Fay,  65  N, 

F.  57  ;  5  Lam.  897. 

Certain,  discontinued.  X.  1877, 
p.  417,  c.  404. 

Towage  on  canals.  L.  1877,  p. 
880,  c.  366  ;  p.  383,  c.  371. 

Powers  of  the  canal  board  in  in- 
vestigations, enlarged.  X.  1876, 
p.  384,  c.  388. 

Canal  board  may,  in  ita  discre- 
tion, fix  rates  of  toll  on  certain 
lateral  canals,  sufficient  to  maintain 
them.     L.  1876,  p.  378,  c.  384. 

Appointment,  duties,  &c.,  of 
engineers  employed  on  the  canals 
of  the  State.  L.  1876,  p.  376,  c. 
385. 

CANCELLATION   OF  INSTRU- 
MENT. 

Action  for,  does  not  lie  when 
there  is  a  good  defense.  Bruner  v. 
Heigs,  64  N.  F.  506;  6  Hun,  203. 


CARRIERS. 

Limitation  of  liability,  by  con- 
tract given  on  demand  for  a 
receipt;  Woodruff  0.  Sherrard,  9 
ffufij  322. 

Duty  of  carrier  to  find  consignee. 
Sherman  v.  Hudson  R.  R.  R.  Co., 
64  iV:  F.  254;  S  Daly,  521. 

Reasonable  time  for  carrier's  de- 
livery. Sherman  v,  Hudson  R.  R 
R.  Co.,  64  If.  F.  254;  5  Dafy, 
521. 

Liability  for  delivery  of  goods 
to  wrong  person.  Scheu  e.  Erie 
Railw.  Co.,  10  Hun,  498. 

Duty  as  to  perishable  property 
• — receipt  exacted  of  consignee. 
Tierney  e.  N.  Y.  C.  &  H.  R  R.  R. 
Co.,  10  Hun,  560. 

Only  duly  authorized  agents  per- 
mitted to  sell  tickets  on  any  steam- 
boat, steamship,  vessel  or  line, 
except  resale  by  passenger.  L, 
1876,  p.  206^  c.  201. 

Compare  L.  1860,  p.  177,  c.  103, 
am'd  by  2  X.  1868,  p.  1900,  c. 
820. 

Liability  of,  for  trunk  paid  for 
as  containing  merchandise.  Perley 
V.  N.  Y.  C.  &  H.  R  R  R  Co.,  65 
If.  T.  374. 

CAUSES  OF  ACTION. 

Divisible  and  indivisible  claims. 
Mulford  V.  Hodges,  10  Hun,  79. 

Allegations  of  compliant  in 
action  for  false  imprisonment  con- 
stituting one  cause  of  action. 
Exner  «.  Exner,  2  Alb.  New  Oai, 
108. 

CEMETERIES. 

Private  and  family  cemeteries, 
how  to  acquire  additional  lands. 
L,  1877,  p.  550,  c.  469;  am'd'g  X 
1871,  c.  68. 

Power  of  rural  associations  to 
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take  lands.     Z.  1877,  p.   1G5,   c. 
15(5,  am\rg  L,  1852,  c.  280,  §  4. 

Exemption  from  taxes,  assess- 
ments, &c.,  of  rural  cemetery 
property.  L.  1877,  p.  82,  c.  81, 
am'd'g  L.  1847,  c.  138,  i  10. 

Trostee^s  tax  on  lot-owners.  L. 
1877,  p.  484,  c.  426,  am'd'g  X. 
1868,  c.  402. 

Tlie  same  in  Kings  and  Queens. 
L,  187T,  p.  651,  c.  472. 

CERTIFICATES. 

Kot  conclusive  unless  contract 
is  80  expressed.  Bigler  v.  Mayor, 
&c.  of  N.  Y.,  0  Hwi,  253. 

CERTIORARI 

To  review  an  illegal  assessment. 
People  ex  rd.  Law  v,  Commrs.  of 
Taxes,  0  Hun^  609. 

What  facts  reviewed  in  highway 
cases.  People  ex  rel,  Becker  «. 
Burton,  65  N.  Y.  452. 

Form  of  the  writ.  2  JJbb,  New 
Cm.  470. 

CHATTEL  MORTGAGE. 

By  clause  in  lease  giving  lien. 
McCaffrey  V.  Woodin,  65  if.  7. 459; 
62  Barb,  816. 

Effect  on  fixtures.  Sisson  9. 
Hibbard,  10  Hun,  420. 

On  fixtures  in  mill.  Kinsey  v. 
Bailey,  9  Ilun,  452. 

When  mortgagee  can  recover 
against  subsequent  mortgagee  for 
injury  to  security.  Hale  o.  Omalia 
Nat.  Bank,  64  N.  7.  560  \  1  J.  db 
8.  207. 

Priority  of  liens  on  shipping. 
Scott  V.  Delahunt,  65  If.  Y.  128 ; 
5  Lam.  872. 

I  CHATTELa 

Bights  of  finder.  Grady  v. 
Cook,  2  Ahb.  New  Cos.  68. 


CHILDIiEN. 

Various  police  regulations  affect^ 
ing.  L.  1877,  p.  486,  c.  428 ;  X. 
1876,  p.  95,  c.  122. 

CIVIL  DAMAGE  ACT. 

Injury  to  wife  through  reckless 
driving,  husband  may  sue  for. 
Aldrich  v,  Sager,  9  Hun,  537. 

Loss  of  services  of  son.  Volans 
9.  Owen,  9  Hun^  558. 

CLOUD  LTON  TITLE. 

By  assessment  sale.  Nichols  v. 
Voorhis,  9  Ilun,  171. 

When  action  lies  for  relief 
against  tax.  Overing  «.  Footc,  65 
N  Y.  263. 

No  action  when  extrinsic  evi- 
dence will  be  necessary  to  make 
out  the  cloud.  Guest  v.  City  of 
Brooklyn,  9  Ilun^  108. 

Presumption  as  to  regularity  of 
acts  of  public  ofiicers,  justifies 
action.  Mayor,  &c.  of  N.  Y.  «. 
North  Shore  Btaten  Island  Ferry 
Co.,  9  Hun,  620. 

Independent  title  no  defense. 
Smith  €.  Fellows,  41  Super.  Ct. 
(/.  d  8.)  86. 

CLUBS. 

The  general  act  for  incorporation 
of  societies  or  clubs,  {L.  1875,  p. 
264,  c.  267),  amended  in  §  1  by 
adding  poUtical^  hwtoriealf  and 
library  purposes.  X.  1876,  p.  48, 
c.  63. 

CODE  OF  CIVIL  PROCEDURE. 

Suspension  of,  from  May  22  to 
Sept.  1.     X.  1877,  p.  840,  c.  818. 

Amending  act.  X.  1877,  p.  442, 
c.  416;  Id.  p.  480,  c.  422. 

Repealing  act.  X.  1877,  p.  468, 
c.  417. 
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[For  decisions  on  the  sections  of 

the  Code  of  Civil  Procedure,  or  on 

corresponding,  or  superseded  sec- 
tions of  the  former  law  see  the 

following  cases  :] 

{  14,  snbd.  8.  (Non-payment  of 
money.)  See  Randall  v.  Dus- 
enbury,  41  Super.  CL  {J.  d 
8.)  457. 

|§  78-7G.  (Buying  things  in  ac- 
tion.) See  Moses  «.  McDivitt, 
2  Abb.  New  Cos.  47. 

{  101.  (Leave  to  appeal  because 
of  importance  of  question.) 
See  Hamilton  o.  Third  Ave. 
R.  R.  Co.,  41  Super.  Ct.  {J.  d: 
S.)  538. 

$  842.  (Constitutional  power  to 
call  in  another  judge.)  See 
Matter  of  Ryers,  10  Hun^  93, 
and  L.  1877,  p.  17,  c.  11. 

i  882,  Bubd.  1.  (Acknowledgment 
of  note  docs  not  revive  fraud.) 
See  Frittfi  o.  Shide,  9  Hun,  145. 

§  888.  (Damages,  when  incurred.) 
See  Browne  o.  O'Brien,  41 
Super.  Ct.  (J.  dk  8.)  539. 

§  885.  (Damages,  when  incurred.) 
See  Browne  v.  O^Brien,  41 
Super.  Ct.  (J.  d  8.)  539. 

S  895.  (Date  need  not  be  in  writ- 
ing.) See  Eincaid  v.  Archi- 
bald, 10  Him,  10. 

f  400.  (Suspension  clause  does 
not  apply  to  contract  limita- 
tion.) See  Wilkinson  V.  First 
Nat.  Fire  Ins.  Co.,  dEun,  522. 

§  416.  (What  is  commencement 
of  action.)  See  Brandon 
Manuf.  Co.  v.  Pettingill,  2 
Abb.  yew  C<u.  162. 

§  484,  lost  clause.  (False  date.) 
See  Peck  «.  Richardson,  9 
Huny  567. 

§  484.     (Proof  of  service  on  in- 


formation.)   See  Spauldingf. 
Lyon,  2  Abb.  New  Ctu.  203. 
436,  440.      (Service  by  maiL) 
See  Gaffney  «.  Bigelow,  2  AJUb. 
New  Cm.  811. 

f  449.  (Committee,  when  not  trus- 
tee of  express  trust.)  See 
Burnet «.  Bookstaver,  10  Aa, 
481. 

§  452.  (Equitable  defense  requir- 
ing new  parties.)  See  Web- 
ster 0.  Bond,  9  Uun^  437. 

§  480.  (Opening  default  discre- 
tionary.) See  Martin  «.  Qoald, 
41  Super.  Ct.  {J.  d  8.)  544. 

i  481.  (Incomplete  demand  of 
relief.)  See  Buess  «.  Eocb, 
10  Hun,  299. 

§481,  subd.  1.  (Non-payment  need 
not  be  averred.)  See  Salisbury 
«.  Stinson,  10  Hun,  242. 

§  509.  (Demand  of  relief  in  an- 
swer.) See  Barthet  v.  Bliss,  3 
2  Abb.  New  Cos.  364. 

}  531.  (Bill  of  particulars,  in  tort) 
See  Schile  v.  Brokhahne,  41 
Super.  Ct.  (J.  d  8.)  353. 

S  589.  (What  is  failure  of  proof. 
Variance  must  be  shown  to  be 
prejudicial  by  proof  satisfac- 
tory to  the  court.)  See  Place 
V.  Minster,  65  N.  T.  89. 

{  549.  (Arrest,  not  allowed  in  ac- 
tion for  death.)  See  Ryall «. 
Kennedy,  41  Super.  Ct.  (/.  d 
8.)  531. 

§  549,  subd.  2.  (Deceit.)  See 
Bishop  9.  Davis,  9  HuTt^  348. 

f  550,  subd.  2.  (Arrest  on  origi- 
nal consideration,  not  gnmted 
in  action  on  note.)  SeeFritts 
V.  Slade,  9  Hun,  145. 

§  550,  subd.  8.  (Arrest:  fidaciary 
capacity.)  See  Eelly  «.  Scrip* 
ture,  9  Btm,  288. 
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§  550,  Bubd.  4.  (Ne  exeat.)  See 
Allen  0.  Hyde,  2  Abb.  New  Cob, 
107. 

f  553.  (Arrest  of  female.)  See 
Eypcrt  V.  Bolenius,  2  Ahb.  Neva 
Cos.  103. 

§  557.  (Requisite  detail  in  affida- 
vit.; Bee  Grimes  v.  Davison, 
3  Ahb.  New  Cos.  457 ;  Fliclps 
«.  Maxwell,  %  Altb.  New  Cm, 
450. 

I  603.  (Application  should  be  on 
affidavit.)  See  Chatterton  t. 
Ercitlcr,  2  Ahb.  New  Cas.  453. 

§  623.  (Right  to  reference.)  Sec 
Waterbnryv.  Bouker,  10  ITun, 
202. 

I  623.  (Effect  of  discontinuance.) 
See  Palmer  «.  Foley,  2  Ahb. 
New  Com.  101. 

}  627.  (Supplementary  affidavits.) 
See  Jacobs  «.  Miller,  10  ZTiin, 
230. 

I  635,  last  clause.  (Attachment 
where  there  are  several  causes 
of  action.)  See  Union  Mining 
Co.  &c.  V.  Raht,  0  Ilan,  208. 

(  652.  (Indemnity  to  master  or 
owner.)  See  Campbell  r. 
Conner,  41  Super.  Ct.  (J.  d  8.) 
450. 

§  680.  (Lis  pendens  has  no  greater 
effect  against  a  stranger  than 
making  him  a  party  would 
have.)  See  Lament  «.  Che- 
shire, 65  JV:  Y.  30;  6  Lans. 
234. 

f  713.  (Former  rules  preserved.) 
Sec  Guernsey  «.  Powers,  0 
ffun^  78. 

$  713,  1st  clause.     (Receiver  be- 
tween life-tenant  and  remain- 
der-man.)   See  King  v.  King, 
41  Super.  Ct.  {J.  A  S.)  516. 
(Receiver  of  rents  and  profits.) 


Sec  King  9.  King,  41  Super. 
Ct.  {J.  cfe  8.)  510. 
(Receiver  of  rents  and  profits 
under  sequestration.)  See 
Foster  v.  Townshend,  2  Ahb. 
New  Cm.  20. 

i  723.  (Substitution  of  party  by 
amending  description  of  char- 
acter.) Sec  Phillips  v.  Mel- 
ville, 10  Hun,  211. 

§  738.  (Trial  within  ten  days,  not 
affected.)  Sec  Herman  v. 
Lyons,  10  Hun^  111. 

§  738.  (Offer  within  ten  days  of 
judgment.)  See  Herman  v. 
Lyons,  2  Ahb.  Ntto  Cos.  00. 

§  772.  (Order  ex  parte  vacated  ex 
parte.)  See  Morehouse  v. 
Yeager,  41  Super.  Ct.  {J.  d. 
S.)  306. 

§  774.  (County  judge's  order  must 
be  entered  before  appeal.) 
See  Pool  V.  Safford,  10  Hun, 
407. 

§  776.     (Renewal.)     See  Harrison 
V.  Neher,  0  iJt/n,  128. 
(Renewing  motion  for  new  trial 
on  minutes.)     S.  P.,  in  Knapp 
t>.  Post,  10  Hun,  85. 

§  785.  (Effect  of  substitution  on 
appeal.)  See  Brown  v.  Mayor, 
&c.  of  N.  Y.,  0  Huuy  587. 

§  707.  (Service  by  mail.)  See 
Gaffney  v.  Bigelow,  2  Ahb. 
New  Cos.  311. 
(Service  at  closed  office.)  See 
Asinari  v.  Volkening,  2  Ahb. 
New  Cas.  454. 

§  803.  (Physician's  books,  privi- 
leged.) See  Mott  v.  Con- 
sumer's Ice  Co.,  2  Ahb.  New 
Cm.  143. 
820.  (Bringing  in  new  parties.) 
See  Webster  t.  Bond,  0  Bun^ 
437. 
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I  8d4.  (Order  ex  parte,  on  partial 
disclosure  of  facts,  vacated  ex 
parte.)  See  Morehouse  v. 
Yeager,  41  Super,  Ct  (J.  dk 
8.)  80G. 

{ 827.  (Mode  of  reviewing  re- 
port.) See  Guardian  Savings 
Ins.,  Matter  of,  9  ffun^  297. 

I  829.      (Agent    who    overheard 
conversation,      incompetent.) 
See  Head  v.  Teeter,  10  Bun^ 
548. 
(Application  of  the  rule  in  sur- 
rogate's court.)    See  Tilton  «. 
Ormsby,  10  Sun,  7. 
(Transaction  with  deceased,  &c.) 
See  Brague  o.  Lord,  2  AUb. 
New  Cm.  1. 
(Testifying  to  services.)  SeeSom- 
erville  «.  Crook,  0  Hun^  004. 

§  834.  (Privilege  of  professional 
man's  accounts.)  See  Mott  r. 
Consumer's  Ice  Co.,  2  Ahb,  New 
Cm.  143. 

I  880.  (Privilege  once  disregarded 
cannot  be  set  up.)  See  Mason 
9.  Liblxsy,  2  Ahb,  New  Cos.  187. 

S  887.  (Death  does  not  terminate 
the  privilege.)  See  Calien  «. 
Continental  Life  Ins.  Co.,  41 
Super.  Ct.  (J.  d  8.)  297. 

I  870.  (Examination  in  libel  case.) 
See  PhoBnix  «.  Dupuy,  2  Abb, 
New  Cos.  140. 
(Order  for  examination  before 
service  of  summons.)  See 
Brandon  Manuf.  Co.  v.  Pcttin- 
gill,  2  Ahb.  New  Cos,  102. 

{  872.  (Reference  on  motion  of 
court.  Party  not  to  be  exam- 
ined.) See  Burnett  v.  Snyder, 
41  Super.  Ct.  (J,  dS.)  343. 

t  873.  (Requisites  of  affidavit) 
See  Elmore  «.  Hyde,  2  AUb. 
New  Cm.  129. 


(Affidavit  in  language  of  statute 
not  enough.)  See  Byrne  «. 
Mulligan,  41  Super.  Ct.  (/.  d 
S.)  515. 

S  882.  (Requisite  notice  of  exam- 
ination; motion  to  suppress.) 
See  Elverson  v.  Yanderpoel,  41 
Super.  Ct.  (J.  d  &)  257. 

{  885.  (Reference  on  motion  of  the 
court;  party  not  to  be  exam- 
ined.) See  Burnett  V.  Snyder, 
41  Super.  Ct.  (J.  <ft  iSL)  341 

i  885.  (Affidavit  for  use  oa 
motion.)  See  Mason  v.  Libbey, 
2  Ahb.  New  Cm.  137. 

IS  887,  897,  901,  subd.  7.  (One 
alone  may  execute  unless 
otherwise  directed.)  -See 
O'Brien  «.  Commercial  Fira 
Ins.  Co.,  41  Super.  CL  (/.  d 
S.)  224. 

§  911.  (Examinant  may  read  cross- 
examination.)  See  Marshall 
V.  Watertown  Steam  Engios 
Co.,  10  Bun,  403. 

I  927.  (Affidavit  of  service  on  in- 
formation.) SeeSpauldingf. 
Lyon,  2  Ahb.  New  Cm.  208. 

S  941.  (Municipal  ordinance.)  See 
Porter  v.  Waring,  2  Ahb.  Nem 
Cm.  231. 

§  983,  subd.  2.  (Place  of  trial  of 
action  affecting  officers.)  See 
Wintjen  «.  Yeiges,  10  iTtn, 
570. 

§987,  subd.  3.  (Insufficiency  of  de- 
fense, not  to  be  determined  oa 
motion,  unless  bad  faith  is 
shown.)  See Wiggin V.Phelps, 
10  Hun,  187. 
999.  (Motion  for  new  trial  on 
dismissal  of  complaint  with- 
out verdict.)  Sec  Duden  a. 
Wiiitzfelder,  2  AlibNe»  Cat. 
295. 
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(New  trial  for  insnfficient  dama- 
ges.) See  Wavle  v,  Wavle,  9 
ffnn,  125. 
(Renewing  before  another 
jadge  irregular.)  See  Enapp 
v..  Post,  10  Sun,  85. 

§  1001.  (Motion  for  new  trial, 
without  appeal.)  See  Bennett 
V,  Austin,  10  Htm,  451. 

§  1013.  (Items  of  damage  not, 
a  long  account.)  Sec  McDon- 
nell V.  Stevens,  0  Hun,  28. 
(Long  account  involved  in  equit- 
able defense.)  See  Blackstone 
Nat.  Bank  9.  Bogart,  41  Super. 
Ct.  (/.  db  8.)  292. 
(Reference  of  attorney ^s  account.) 
See  Martin  «.  Windsor  Hotel 
Co.,  10  Hun,  804 . 

,  (Account  involved  in  answer.) 
See  Wood  v,  Hope,  2Alib,  New 
Cm.  186. 
(Procedure  on  the  report.)  See 
Sullivan  v.  Sullivan,  41  Super. 
Ct.  {J.  &  S.)  519. 

I  1015.  (Reference  on  motion  of 
the  court :  party  not  to  be 
examined.)  See  Buraett  v. 
Qnyacr,  41  Super.  Ct.  {J.  dS.) 
842. 

§  1185.  (Question  for  opinion  of 
court.)  See  Partridge  v.  Nor- 
ton, 0  Hun,  582. 

I  1240.  (Non-payment  of  money. ") 
See  RandcU  v.  Dusenbury,  41 
Super.  CU  (J.  A  S.)  457. 

If  1282-1200.  (Vacatur  of  judg- 
ment. )  Sec  Spaulding  v.  Lyon, 
1  Ahb.  Kew  Cos.  203. 

I  1317.  (Judgment  against  two 
when  only  one  answers.)  See 
Howk  V.  Bishop,  10  Hun,  509. 

I  1848.  (County  judge's  order 
must  be  entered.)  See  Pool 
V.  SalTord,  10  Hun^  497. 


§  1875.     (Vacatur  of  judgment.) 

See  Spaulding  v.  Lyon,  2  Abb. 

New  Cm.  203. 
li  1880-ld83.     (£%ct    of    surro- 
,  gate's  order.)     See  Matter  of 

Clark,  2  AVb.  New  Cm.  208. 
§  1301.     (Team  and  wagon.)    See 

Brown  v.  Davis,  0  Hun,  43. 
§}  1440-1448.    (Redemption.)  See 

Boyce  «.  Wight,   2  Alb.  New 

Cm.  163. 

COLLEGES. 

Eligibility  to  trusteeship;  vot* 
ing.     X.  1876,  p.  101,  c.  182. 

CONFUSION  AND  ACCESSION. 

Mixture  of  grain.  Samson  v. 
Rose,  65  N.  T.  411. 

COM^nSSIONERS. 

No  clerk,  deputy  clerk  or  assist- 
ant clerk,  of  a  court  of  record  or 
surrogate's  court  in  the  counties  of 
New  York  and  Kings,  can  be  ap- 
pointed commissioner  under  any 
order  or  judgment  of  court,  except 
by  consent.  L.  1870,  p.  209,  a 
205. 

COilMON  SCHOOLS. 

L.  1864,  p.  1270,  c.  655,  tit.  9, 
§$  2  and  5,  revising  and  consoli- 
dating common  school  acts, 
amended  as  to  union  of  free  school 
districts  by  L.  1876,  p.  41,  c.  50. 

2  L.  1804,  p.  1211,  c.  555,  revis- 
ing and  consolidating  the  common 
school  acts,  which  was  amended  in 
tit.  8,  §  0  by  Z.  1875,  p.  638,  c. 
507,  §  0,  further  amended  as  to  the 
United  States  deposit  fund,  and 
the  free  school  ana  common  school 
fund.     Z.  1876,  p.  866,  c.  374. 

Z.  1874,  p.  532,  c.  421,  for 
securing  to  children  an  elementary 
education,  amended  in  §  2  by  re- 
quiring certificate  of  attendance 
to  be  countersigned  by  an  ofiioer 
designated  by  the  board  of  cduca- 
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tion  ;  in  §  8  by  adding  to  the 
designated  school  officers  ''or 
officers  "  appointed  for  the  purpose 
of  examining  into  situation  of  fac- 
tory children,  ^y  said  board ;  in  { 
6  by  extending  provisions  thereof 
to  incorporated  villages ;  in  §  7  by 
allowing  a  parentis  written  state- 
ment of  tlie  truancy  of  a  child  to 
be  made  to  a  trustee  or  to  officers 
appointed  by  the  said  board,  and 
reckoning  the  time  from  which  he 
is  to  be  deemed  a  truant  from  and 
after  "the  date  and  delivery,"  in- 
stead of  "the  date  <?/* delivery "  of 
the  said  statement;  in  §  8  by  in- 
cluding^ incorporated  villages,  and 
extendmg  time  of  making  provi- 
sions, &c.  for  truants  to  January 
1,  1877.  and  also  providing  for 
amending  said  provisions  annually 
as  the  trustees,  &c.  may  determine. 
Z.  1876,  p.  862,  c.  37Sf. 

L,  1875,  p.  338,  c.  353,— autho- 
rizing the  Sisterhood  of  Grey 
Nuns  to  issue  diplomas — repealed 
by  Z.  1870,  p.  3,  c.  4. 

Textbooks.  Z.  1877,  p.  440,  c. 
413. 

Examinations  of  teachers,  &c, 
Z.  1877,  p.  483,  c.  425. 

^  Rural  districts  may  contract  with 
city  boards  of  education.  Z. 
1877,  p.  239,  c.  219. 

Notice  of  tax;  and  collector's 
fees.  Z.  1877,  p.  36,  c.  83,  amend- 
ing Z.  1864,  c.  555,  tit.  7,  art.  7, 
§84. 


CONSPIRACY. 

To  purchase  goods  without  pay- 
ment. Place  O.Minster,  65  if.  r.  89. 

To  cheat  or  defraud.  Adams  o. 
People,  9  ZTuTi,  89. 

CONSTABLES. 

Fees  of  constables  in  criminal 
cases.  Z.  1877,  p.  93,  c.  89,  amdV 
Z.  1866,  c.  692,  §  8. 


COMPENSATION. 

For  lands  taken  for  public  canal. 
Burbank  o.  Pay,  65  Jf,  F.  67  ;  6 
Lans.  397. 

Whera  land  is  taken  for  railroad. 
Black  River  R.  R.  Co.  e.  Barnard, 
9  Hun,  104. 

CONSIGNOR  AND  CONSIGNEE. 

Intermediate  consignor,  when 
liable  for  freight.  Ackerman  o. 
Redfield,  9  Eiin,  878. 


CONSTITUTIONAL  LAW. 

Power  to  regulate  commerce; 
prohibition  on  State  imposts  and 
on  export  duties.  People  ex  rd, 
Haneman  v.  Tax  Commrs.,  10  JJiei, 
255. 

Mode  of  submitting  oonstita- 
tional  amendments  to  electors  in 
1876.    Z.  1876,  p.  825,  c.  845. 

Law  authorizing  public  contract, 
repcalable.  Lord  o.  Thomas,  64 
M  T.  107. 

Rules  of  evidence,  subject  to 
legislative  control.  Howard  «. 
Moot,  64  iV.  r.  262  ;  2  jBbji,  475 ; 
5  T.  d:  a  427. 

Assessment  as  a  species  of  taxa- 
tion. Moron  ©.  City  of  Troy,  • 
Hun,  540. 

What  is  public  use.  Weismer  «. 
Villoge  of  Douglas,  64  iT.  F.  91; 
Q  T.  d  a  614;  4JIim,  201. 

Restrictions  on  municipal  loans 
of  credit.  Weismer  v.  Village  of 
Douglas,  64  Jf.  F.  91;  6  T.  dt  C. 
514  ;  4  Hun,  201. 

Change  of  powers,  not  a  grant  of 
franchise.  Gilbert  Elevated  Rail- 
way Co.,  Matter  of  0  Etm,  808. 

Re-enacting  statute  by  reference. 
Blauvelt  e.  Village  of  Nyack,  9 
Hun,  153. 

Title  of  local  act.    Phillips  ». 
Schumacher,  10  Hun,  405;  Keiri- 
Igon  0.  Force,  9  Hun^  185. 
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Under  title  indicating  amend- 
ment of  charter,  confirmation  of 
unauthorized  acts  is  void.  City 
of  Watertown  v.  Fairbanks,  65  If. 
F.  688. 

As  to  temporary  appointment  of 
surrogate  by  supreme  court.  Hat- 
ter of  Hathaway,  9  Ifim,  79. 

CONTEMPT. 

Action  not  the  remedy  for. 
Foster  v.  Townshend,  d  Abb.  New 
Ca$,  29. 

Mode  of  proceeding  to  punish. 
Mayor,  &c.  v,  N.  Y.  &  Staten 
Island  Ferry  Co.,  64  iV.  T.  622. 

Non-payment  of  money  not  pun- 
ishable as.  Kandall  v,  Dusenbury, 
41  Super.  Ct.  {J.  <fc  8.),  456.  Com- 
pare Code  of  Civ.  Pro.  §  14,  subd. 
8,  §  1240. 

Power  to  retry  and  resentence 
for  same  contempt.  Snyder  v. 
Van  Ingen,  9  JSTun,  569. 

CONTRACTS. 

Distinguished  from  receipt. 
Woodruff  fj.  Sherrard,  9  -Hwn,  822. 

Signature  by  agent.  Peck  v. 
Gardner,  9  Uan,  704. 

W.  agent  for  S,  is  an  execution 
in  name  of  the  principal.  Wal- 
bridge  «.  Eilpatrick,  9  iTt/n,  135. 

Undisclosed  principal  cannot 
enforce  ualed  contract  for  land 
without  ratification.  Briggs  v. 
Partridge,  04  N.  T.  867;  1  J.  db 
8.  889. 

Contracts  by  public  officers — 
personal  liability.  Paulding  «. 
Cooper,  10  i7un,  20. 

Inadequacy  of  consideration. 
Earl  V.  Peck,  04  N.  T.  596. 

Made  by  letter,  and  revoked  by 


telegraph.  May  v.  Nat.  Bonk  of 
Malone,  9  Hun,  108. 

Oral  conditions  of  sighature. 
Brewer's  Fire  Ins.  Co.  «.  Burger, 
10  Hun^  56. 

Promise  to  pay  debt  due  a  third 
person,  and  assignment  thereof. 
Barlow  v.  Myers,  64  N.  F.  41 ;  8 
Hun,  720;  6  T.  <fe  C.  183. 

Effect  of  orders  accepted.  Ris- 
ley  «.  Smith,  64  N.  T.  576. 

Effect  of  signing  as  '*  surety.'* 
Hubbard  v.  Guraey,  64  N.  Y.  457. 

Contract  to  pay  riparian  owner 
of  navigable  stream,  for  consent  to 
continuously  moor  rafts,  not  en- 
forceable. Moore  «.  Jackson,  2 
Ahb.  New  Ca».  211. 

Validity  of  gold  sales.  Bigelow 
0.  Benedict,  9  Hun,  429. 

Validity  of  sharing  fees  of  office. 
Thurston  «.  Fairman,  9  Z/i/n,  584. 

Of  covenants  in  restraint  of 
trade.  Weller  v.  Hersee,  10  J9un, 
431. 

Parol  promise  to  pay  for  comple- 
tion of  contract  with  third  person. 
Talmadgev.  Spofford,  41  Super,  Ct. 
{J.  d  8.)  428. 

Written  admission  of  purchase, 
without  specifying  terms,  not  suf- 
ficient even  with  bought  and  sold 
note.  Newbery  v.  Wall,  65  N.  T. 
484;  nJ.dS.  106. 

Distinction  between  original  and 
collateral  promise.  May  v,  Nat. 
Bank  of  Malone,  9  Jlun^  108. 

Signature  of  cashier  binds  a 
bank  under  statute  of  frauds. 
May  V,  Nat.  Bank  of  Malone,  9 
nun^  108. 

Distinction  between  sale  and 
manufacture.  Cooke  v.  Millard, 
65  N.  r.  852 ;  5  Lans.  850. 

Requisites  of  memorandum  of 
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employment  under  statute  of 
frauds.  Hagan  o.  Domestic  Sew- 
ing Machine  Co.,  9  JTiin,  73. 

Part  performance,  to  take  case 
out  of  statute  of  frauds.  Miller  v. 
Ball,  G4  K  r.  286. 

Written  prevails  over  printed 
matter.  Burt «.  Brewers*  &  Mal- 
sters*  Ins.  Co.,  9  Hun,  383. 

Language  construed  according 
to  ordinary  meaning.  Meaning  of 
"  lots  fronting,"  &c.  Clark  v.  N. 
Y.  life  Ins.  &  Trust  Co.,  64  N.  Y. 
83;  7  Lans,  822. 

Price  of  goods  in  market,  deter- 
mined by  offer.  Harrison  v.  Glov- 
er, 9  Ilun,  196. 

To  furnish  materials,  "more  or 
less."  Harrington  v.  Mayor,  &c. 
of  N.  Y.,  10  Hun,  248. 

Relative  duty  of  architect  and 
contractor.  Slater  «.  Mersereau,  64 
If.  r.  138;  6DdlyyU5. 

Certificate  of  inspector  not  con- 
clusive unless  so  provided.  Bigler 
V.  Mayor,  &c.  of  N.  Y.,  9  JETan, 
253. 

To  leave  property  by  will  must 
be  certain  and  definite.  Shakes- 
peare V.  Markbam,  10  Hun,  311. 

Agreement  of  decedent  to  make 
provision  for  claimant  at  death. 
NichoU  V.  Larkin,  2  Be€if.  8urr. 
286. 

Stipulation  for  written  waiver, 
may  be  waived  orally.  Van  Allen 
«.  Farmers*  Joint  Stock  Ins.  Co.,  10 
JETun,  397. 

Conditional  extension  of  time  to 
perform.  Levy  ©.  Burgess,  64  N. 
T.  390;  6/.  <§  5.  431. 

Refusal  to  perform,  when  it  con- 
stitutes a  breach.  Gray  v.  Green, 
0  Hun,  334. 

Breach  of  contract  for  board  : 


measure  of  damages.     Wetmore  t. 
JafTray,  9  Hun,  140. 

Occasional  breach  of  contract  in 
restraint  of  trade.  Sander  «.  Hoff- 
man, 64  N.  T.  248;  1  J.  A  8. 
307. 

Fraud,  not  available  as  a  de- 
fense, without  rescission.  Arnold 
».  Nichols,  64  JV.  r,  117. 

Rescission  after  acceptance  of 
order  payable  out  of  proceeds. 
Risley  «.  Smith,  64  iV:  F.  576. 

Forfeiture  by  non-payment  of 
royalties.  Smith  0.  New  land,  9 
Hun,  553. 

Expiration  of  contract  does  not 
terminate  previous  rights.  Bush- 
nell  «.  Chautauqua  Co.  Nat.  Bank, 
10  ITtfn,  878. 

CONTRACTORS. 

Rights  of  public  contractors 
against  the  State.  Lord  «.  Thomas, 
64  N.  r,  107. 

When  liable  for  negligence  of 
sub-contractor.  Slater  «.  Mer- 
sereau, 64  JV.  r.  138 ;  5  Daly, 
445. 

CONVERSION. 

Of  personal  property  ;  demand 
on  defendant  before  suit.  Corsan 
0.  Oliver,  2  Abb.  New  Cos.  352. 

By  sale  after  tender  refused. 
Tiffany  e.  St.  John,  65  N.  T.  314; 
fi  Lata.  153. 

A  &o7ia,;S{20  purchaser,  chargeable 
with.  Cormier  t>.  Batty,  41  Super, 
Ct.  (J.  d  8.)  70. 

Right  of  employer  to  certificate 
of  deposit  obtained  by  his  agent  by 
use  of  employer's  funds.  Voltz  f. 
Blackmar,  64  iV.  T.  646. 

Subsequent  levy,  no  dcfcnsSi 
Tiffany  «.  Lord,  65  iT.  T.  810. 
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CONVICTION. 

*'  Conviction  of  adultery  "  means 
diyoTce.  Schiffer  «.  Pruden,  64 
N.  T.  47;  tJ.  dS.  167. 

CORONER 

SeiTice  upon  person  in  charge 
of  his  office.  Manning  v,  Eeenan, 
9  JGTtfn,  686. 

CORPORATIONS. 

General  act  for  safe  deposit  and 
guaranty  companies  {L.  1875,  p. 
770,  c.  613)  amended.  L.  1877, 
p.  16,  c.  10. 

Receiving  payment  of  stock  in 
materials  and  labor.  Van  Cott  v. 
Van  Brunt,  2  Aib,  New  Cos,  288. 

Implied  powers  of  officers  as  to 
contracts ;  estoppel.  Alexander  v. 
Brown,  0  Hun,  641. 

Accepting  and  holding  certificate 
of  stock  subjects  holder  to  liabil- 
ities of  stockholder.  Van  Cott  o. 
Van  Brunt,  2  Alb.  2few  Cos,  283. 

Personal  liability  of  officers. 
Sieger  v,  Culyer,  2  Abb.  New  Ca$, 
847. 

Directors  liable  for  transactions 
in  their  own  interest.  Van  Cott 
V.  Van  Brunt,  2  Abb.  New  Cos.  283. 

Mortgage  of  corporate  franchise. 
Carpenter  v.  Black  Hawk  Qold 
Mining  Co.,  65  N.  T.  43. 

Ratification  of  mortgage  by 
statute  accepted.  Whitney  o. 
Union  Trust  Co.,  65  N.  T.  676. 

Lapsing  of  legacy  to  dissolved 
corporation.  Booth  v.  Cornell,  2 
Bed/.  Butt.  261. 

When  party  is  estopped  from  de- 
nying incorporation.  Loaner*8 
Bank  o.  Jacoby,  10  ZTim,  143. 

L.  1870,  p.  750,  c.  822,  author- 
izing corporations  to  chance  their 
names  (which    was  amended   by 
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L.  1874,  p.  08,  c.  76,  by  omitting 
corporations  created  by  special 
charters,  and  directing  application 
to  be  made  to  ipecial  term  of  su- 
preme court  of  county  where  the 
chief  business  office  is  situated), 
further  amended  by  omitting  rail- 
road companies,  by  L.  1876,  p.  281, 
c.  280. 

COSTS. 

Awarded  in  equitable  actions 
reviewed  by  general  term.  Law  v. 
McDonald,  0  Huti,  28. 

Where  there  is  question  of  title 
to  real  property  in  equitable  action. 
Code  of  Pro.  §  804.  Law  v.  Mc- 
Donald, 0  lIuTi,  23. 

Fees  on  sale  in  partition.  Rich- 
ards 9.  Richards,  2  Abb.  New  Cm, 
93. 

Fees  and  commissions  of  referee 
to  sell  in  partition  cases.  Daby  v. 
Jacot,  2  Abb.  New  Cos.  07. 

Fees  of  sheriff  of  Kings  county 
on  foreclosure  sales,  fixed.  L. 
1876,  p.  467,  c.  439. 

Not  affected  by  tardy  offer  of 
judgment.  Herman  «.  Lyons,  2 
Abb.  New  Cob,  90. 

Of  a  former  trial.  Cochran  v. 
Gottwald,  41  Super.  Ct.  (/.  db  8.) 
317. 

Minutes  of  former  trial,  taxable. 
Flood  «.  Moore,  2  Abb.  New  Cos.  01. 

Of  appeal  in  case  of  stipulation 
to  abide  event.  Moses  v,  McDivitt, 
2  Abb.  New  Cos.  47. 

When  granting  of  new  trial 
cannot  be  conditioned  on  payment 
of.  Henderson  v.  Henderson,  2 
Abb.  New  Com.  102. 

On  reference  as  to  surplus 
moneys,  costs  are  only  motion 
costs  and  ref erects  fees,  and  allow- 
ance cannot  be  granted.  McDer* 
mott  «.  Henncsy,  9  JTtm,  59. 
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Allowed  when  claim  against  tea- 
tator*8  estate  is  unreasonably  re- 
sisted. Darling  v,  Halsey,  2  Ahb. 
New  Cm.  105. 

When  claim  against  an  execntor 
is  not  unreasonably  resisted,  plain- 
tiff not  entitled  to  costs.  Pinker- 
nelli  V.  Bischoff,  2  Ahb.  New  Cos. 
107. 

Refused  in  foreclosure  of  me- 
chanic's lien  against  execntor,  Ac. ; 
disbursements  allowed.  Marryatt 
9.  Itiley,  2  Ahb.  New  Caa.  110. 

Allowances  regulated.  X.  1876, 
p.  455,  c.  431.  And  see  8  AJtib,  New 
Cos.  86. 

Ko  extra  allowance  on  a  Terdict 
for  six  cents.  Murray  «.  Robin- 
son, 0  Ilun,  137. 

Allowance  computed  upon  the 
value  of  the  property,  instead  of 
on  the  amount  of  damages.  War- 
ren «.  Buckley,  2  Alb.  New  Ca», 
823. 

Allowance,  how  computed  in 
injunction  case.  Bpofford  «.  Texas 
Land  Co.,  41  8uper.  CU  (J.  d  &) 
228. 

Appeal  not  stayed  for  non-pay- 
ment of  costs.  Wice  •.  Ck>nmier- 
cial  Fire  Ins.  Co.,  2  Abb.  New  Cos. 
825. 

What  is  special  proceeding. 
People  €9  rd.  Day  v.  Bergen,  0 
ffun^  202. 

Taxation  in  special  proceeding, 
how  set  aside  and  rcTiewcd. 
ICayor,  &c.  of  N.  Y.  •.  Cornell,  0 
Eunj  215. 

Readjustment  of,  when  granted, 
what  direction  as  to  readjustment, 
proper.  Murdock  «.  Adams,  10 
jBuUj  667. 

Motion  costs ;  non-payment  X. 
1876,  p.  456. 


COUNTER-CLAIM. 

Not  to  be  set  up  by  one  of  two 
joint  defendants,  unless  there  can 
be  a  seyeral  judgment.  Nat.  Stats 
Bank  of  Newark  «.  Boylan,  2  Abb. 
New  Cos.  216. 

Admitted,  by  failure  to  reply. 
Barthet  v.  Eiias,  2  Abb.  New  Cob. 
864. 

In  action  by  assignee  in  bank- 
ruptcy. Yon  Sachs  v.  Kretz,  10 
Bun,  96. 

COUNTY  CLEREa 

Office  hours  and  holidays  in 
Schenectady.  L.  1877,  p.  77,  c 
71. 

Defective  records  in  Chenango. 
L.  1877,  p.  286,  c.  216. 

COUNTY  COURTS. 

Terms  and  proceedings  in.  L. 
1876,  p.  452,  c  481.  Compara 
Code  of  Civ.  Pro.  |f  842,  855. 

Have  jurisdiction  to  direct  a  ssle 

by  referee   on   foreclosure   of  a 

mechanic's  lien.    Oaulin  •.  Mills^ 

2  Abb.  New  Ca$.  114. 

COUNTY  JUDGES. 

If  interested,  may  request  judge 

from  another  county  to  sit   Matter 

of  Ryers,  10  Bwn^  93.    Compars 

Code  of  Civ.  Pro.  {  842. 

County  judge  acting  out  of  hii 
county  may  perform  any  yowet 
except  that  of  surrogate.  X.  1877, 
p.  17,  c.  11. 

Salaries.  X.  1877,  p.  23,  c.  SI; 
X.  1877,  p.  87,  c.  86  (am'd'g  L 
1872,  c.  767,  I  8);  X.  1877,  p.  414, 
c.  401. 

COUNTY  TREASUhERa 

Rights  and  compensation.  8a- 
pervisors  of  Delaware  v.  Foots,  66 
N.  r.  686;  0jBtm,627. 
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Ihitiefl  M  to  deposits  ;  oompen- 
Bstion;  clerks;  accounts ;  removal. 
X.  1877,  p.  492,  c.  436. 

COURTa 

Recorders  court  of  Utica.  L, 
1877,  p.  277,  c.  267. 

Municipal  court  of  Rochester. 
X.  1876,  p.  200,  c.  196  ;  L.  1877, 
p.  204,  c.  102. 

C!osts  recoverable  in  city  court  of 
Yonkcrs.  Undertaking  on  appeal 
not  neccssarj.  L.  1876,  p.  236, 
c.  233. 

COURT  OP  APPEALS. 

Will  not  order  re-hearing  or  new 

application  in  court  below.   Ingra- 

ham.  Matter  of,  64  K  Y,  810  ;  4 

Hun^  496. 

Calendar.  X.  1870,  p.  451,  c. 
481,  1 1. 

COURT  OP  COMMON  PLEAS. 

Jurisdiction  of,  over  marine 
court  judgment  after  filing  of 
transcript.  Oberwarth  o.  McLean, 
2  AVb.  New  Cm.  210. 

COURTS-MARTIAL. 

Proceedings  of  courts-martial, 
not  to  be  enjoined.  Perault  o. 
Rand,  10  Ilun,  222. 

COURTS  OP  OYER  AND  TER- 
MINER. 

Presiding  judge  of  court  of  oyer 
and  terminer  may  grant  anew  trial 
on  exceptions,  or  on  the  ground  of 
newly-diacovercd  evidence,  on 
motion  on  tlie  minutes,  or  on  affida- 
vits, as  the  case  requires.  X.  1876, 
p.  290,  c.  295. 

COURTS  OP  SESSIONS. 

X.  1855,  p.  499,  c.  290,  relating 
to  courts  of  special  sessions  and 
the  police  of  Rensselaer  county, 
amended  by  X.  1876,  p.  887,  c. 
890. 


Court  of  special  sessions  of  New 
York.  People  ectrd.  Shea  «.  Board 
of  Police  of  N.  Y.,  9  mJL  222.      . 

COVENANT. 

Against  incumbrances.  Anony- 
mous, 2  Ahb,  New  Cm,  56. 

Rights  of  grantee  with  covenant 
of  warranty.  Barnes  v,  Mott,  64 
N.  Y.  897. 

Never  in  possession;  breach  of 
covenant  for  quiet  enjoyment. 
Hatch  «.  Elkins,  65  N  Y.  489. 

CREDIT  MOBILIER. 

To  build  horse  railroad.  Van 
Cott «.  Van  Brunt,  2  AVb.  New  Ca$. 
283. 

CREDITOR'S  ACTION. 

Effect  of  discharge  in  bankrupt- 
cy.    Dewey  «.  Moyer,  9  JEfim,  473. 

Wife's  dower  protected.  Lowry 
«.  Smith,  9  IZim,  514. 

Remedy  in  case  of  fraud  of 
transferee.  People  «.  Speir,  2  Alib. 
New  Cos.  466. 

Necessity  of  conveyance  to  re- 
ceiver. Van  Wyck  v.  Baker,  10 
Hun^  89. 

Remedy  for  omission  to  direct 
conveyance  to  receiver.  Cole  t. 
Tyler,  65  N.  Y.  78. 

CRIMES. 

Intent  to  commit  trespass  disthii* 
guished  from  larceny.  McCourt «. 
People,  64  N.  Y.  588. 

DAMAGES. 

Por  delay  in  carrier's  delivery. 
Sherman  «.  Hudson  R.  R.  R.  Co., 
UN  r.  254;  5  X^y,  521. 

Measure  of,  on  breach  of  contract 
to  board  with  plaintiff.  Wetmore 
V.  Ja#ray,  9  Bun^  140. 
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On  breach  of  contract  to  support 
for  life.  Shakespeare  «.  Markbam, 
10  ffun,  811. 

For  breach  of  agreement  to  fur- 
nish board  or  support.  Candy  e. 
Candy,  10  ITim,  88. 

On  breach  of  warranty  of  plants. 
Scbutt  0.  Baker,  9  Huti^  556. 

For  pollution  of  water-course. 
Chipman  v.  Palmer,  0  JSun^  517. 

In  mother^s  action  for  seduction. 
Hitchman  «.  Whitney,  9  Hun^  513. 

For  trespass,  determined  by  the 
▼alue  of  the  logs  as  they  lay  upon 
the  land.  Firmin  v,  Firmin,  9 
Hun,  571. 

When  exemplary  are  allowed. 
Voltz  V.  Blackmar,  04  2f.  Y.  440 ; 
Samuels  t.  Evening  Mail  Assoc.,  9 
Hun,  288. 

DEATH. 

Action  for  negligent  killing — 
right  of  jury  to  allow  interest. 
Cook  V.  N.  T.  C.  &  H.  R  R.  R. 
Co.,  10  Hun,  436. 

DEBTOR  AND  CREDITOR. 

Remedy  under  bankrupt  act  and 
under  State  laws,  contrasted. 
Dieckerhoff  v,  Ahlbom,  2  Alb.  New 
Cm.  373 ;  Matter  of  Backer,  Id.  379. 

Receipt  in  full  by  one  refusing 
to  sign  composition  deed.  Bliss  v. 
Shwarts,  65  N.  Y.  444. 

Action  for  damages  by  fraudu- 
lent composition.  Whiteside  v. 
Hyman,  10  Hun,  218. 

General  direction  to  pay  debts 
does  not  change  order  of  marshal- 
ing assets.  Hecrmans  «.  Robert- 
son, 64  N.  r.  882. 

Pledgor  of  mortgage  may  fore- 
close. Simson  «.  Satterlco,  C4  N. 
Y.  657. 


Effect  of  neglect  to  ooUocft  col- 
lateral. Hazard  «.  Wells,  3  Alik 
New  Cos.  444. 

Keglect  of  creditor,  discharging 
grantee  of  mortgaged  premises. 
Russell  e.  Weinbeig,  3  Alb.  Nem 
Com.  433. 

Collateral  security  for  an  ante- 
cedent debt.  Grocers'  Bank  •. 
Penfield,  3  A!Sb.  New  Com.  805. 

DECEIT. 

By  fraudulent  composition  deed. 
Whiteside  o.  Hyman,  10  Hwx,  318. 

By  mere  concealment  without 
fraudulent  representation.  Getty 
9.  Donelly,  9  Hun,  608. 

Scienter:  representation  with- 
out knowledge.  Morehouse  t. 
Yeager,  41  Super.  Ci.  (/.  d^A)  185. 

By  statements  in  ignorance, 
but  a  suming  to  know.  Bishop  e. 
Davis,  9  Hun,  843. 

Exaggeration  of  amounts  held 
to  be  false  representations.  West- 
cott  e.  Ainsworth,  9  Hun,  58. 

Mere  falsehood  or  deception  does 
not  give  cause  of  action.  Injury 
must  be  shown.  Hauaelt  ••  Yil- 
mar,  3  iii&.  New  Com.  333. 

DEDICATION. 

Of  street  by  deed.  GrinneU  t. 
Kirtland,  3  AVb.  New  Com.  886. 

DEED. 

Without  attestation  or  acknowl- 
edgment. Roggen  e.  Aveiy,  65 
M  r.  593;03&/i.  65. 

Effectual,  before  acknowledg- 
ment and  certification.  Cftmes  «. 
Piatt,  41  8uper.  Ct.  (7.  <ft  8.)  485. 

Rules  of  interpretation:  excep- 
tions: conditions:  incumbrances. 
Anonymous,  3  Abb,  New  Ctu.  56. 
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Constructioa  of  grant  of  water- 
course. Barber  v.  Nye,  05  JV.  F. 
211. 

Language  effecting  dedication 
of  way.  Grinnell  v.  Elrtland,  2 
Abb,  New  Cm.  886. 

Reservation  of  easement  in  base- 
ment. Ref.  Ch.  Q.  «.  School- 
craft, 65  N.  T.  134;  5  Iajm.  206. 

Grant  of  easement,  when  de- 
fined by  first  exercise.  Ev.  Lu. 
Bt  J.  O.  II.  «.  Buffalo  Hydraulic 
Assoc.  64  N,  T,  661;  6  T.  A  C. 
589;  4  Eun,  410. 

Condition,  subsequent  in  deed, 
may  be  an  incumbrance.  Anony- 
mous, 2  Abb.  New  Cob,  56. 

Description  by  street  lines  and 
change  of  street  lines.  Whitens 
Bank  of  Buffalo  v.  Nichols,  64  JV; 
r.  65. 

Description  in  survey,  must  com- 
mence at  place  of  beginning. 
Elliott «.  Lewis,  10  Hun,  486. 

Monuments,  &c.,  do  not  always 
control  distance.  Higginbotham 
«.  Stoddard,  0  Hun^  1. 

Conditions  and  reservations, 
when  personal.  Pierce  «.  Eeator, 
9  Han,  532. 

Deed  subject  to  mortgage. 
Barthet  «.  Elias,  2  AUb.  New  Cas. 
804. 

Assuming  mortgage.  Effect  of 
neglect  to  foreclose.  Russell  v, 
Weinberg,  2  Abb,  New  Cas.  422. 

DEFENSES. 

Another  action  pending.  Ratzer 
fr.  Ratzer,  2  Abb,  New  Cos.  461. 

* 

DEMAND. 

Before  suit,  after  taking  check. 
Qmith  9.  Nowland,  9  Hun^  558. 


DEPOSITION. 

Requisites  of  notice  and  remedy 
for  want  of,  in  case  of  deposition 
de  bene  esse.  Elverson  v.  Van- 
derpoel,  41  Super.  Ct,  {J,  d  8.) 
257.  Compare  Code  of  Civ.  Pro. 
§882. 

Affidavit  to  perpetuate  testi- 
mony. Byrne  v.  Mulligan,  41 
Super.  Ct.  (J.  d  8.)  615.  Com- 
pare Code  of  Civ.  Pro.  {  873. 

Examination  on  commission — 
answers  to  cross-interrogatories — 
by  whom  they  may  be  read  in 
evidence.  Marshall  v.  Watertown 
Steam  Engine  Co.,  10  Hun,  403. 

When  deposition  is  not  sup- 
pressed because  executed  by  one  of 
several.  O'Brien  «.  Commercial  Fire 
Ins.  Co.,  41  Super.  Ct.  {J.  d  8.)  224. 

DESCENT. 

Rights  of  succession,  not  affected 
by  agreement.  Brink  «.  Layton, 
2  Bedf.Surr.  79. 

DETERMINATION      OP     CON- 
FLICTING CLAIMS. 

When  action  or  special  proceed- 
ing is  maintainable.  Schroedor  •. 
Qumey,  10  Uun^  418. 

Disclaimer;  burden  of  proof. 
Davis  V.  Read,  65  N.  T.  566. 

DEVISES. 

By  aliens.  Dusenberry  «.  Daw- 
son, 9  ITtfTt,  511. 

Of  reversion,  by  grantor  of  trust. 
Porter  v.  McQrath,  41  Super.  CL 
(J.  d:8.)U. 

Devise  to  trustees  of  corporation^ 
when  sufficient  as  devise  to  corpo- 
ration. Curran  «.  Sears,  2  22^. 
Surr.  526. 
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Effect  of  conoealmcnt  of  will. 
Cole  «.  Goarlay,  9  JIuny  498. 

DI8(X)NTINUAN0E. 

Wliat  must  be  shown  upon  ap- 
plication for,  on  ground  of  Bcttle- 
ment.  Connors  «.  Titus,  10  JETun, 
885. 

When  consent  to  discontinuance 
without  costs,  does  not  preclude 
plaintiff  from  moving  for  a  refer- 
ence. Palmer  e.  Foley,  2Aib.2f€W 
Com.  101. 

Trial  fee  on  discontinuance ; 
effect  of  non-payment  of  costs. 
Butphen  •.  Lash,  10  Hun^  120. 

Taxable  costs  presumptively  full 
compensation.  Wright  v.  Wright, 
41  Super.  (X  (/.  d  3.)  432. 

DI8C0YBRT   AND  INSPEC- 
TION. 

Physician^s  account  books,  when 
not  subject  tow  Mott  •.  Consam- 
en'  loe  Co.,  %  Abb.  New  Cm.  148. 

DISORDERLY  PERSONS. 

Complaint ;  certiorari;  wife, 
when  competent  witness.  People 
ev  rtf{. '^Smith  «.  Commrs.  of  Pub. 
Charities,  0  Hun,  212. 

Disorderly  houses.  Bamesciotta 
••  People,  10  ITujf,  137. 

DISTRIBUTION. 

Statute  of  distribution  requires 
blood  relationship.  Gazlny  e. 
Cornwcll,  2  Bed/.  8urr.  139. 

DISTRICT  COURTS  (of  the  City 
OF  New  Tobx). 

*  Jurisdiction  in  summary  pro- 
eeedingsw  L.  1877,  p.  200,  c.  187. 
And  see  L.  1876,  p.  888,  c.  850, 

Costs  and  fees  in  summary  pro- 


ceedings to  goto  the  city  troMury. 
X.  187«,  p.  888,  c  860. 

DIVORCE. 

Mode  of  trial  in.     Sullivan  e. 

Sullivan,  41  Super.  CL  {/.  d  8.) 

519. 

Necessity  of  proof  of  no  foreign 
divorce.  L.  1877,  p.  179,  c.  168^ 
and  2  B.  S.  c.  8^  tit  1,  art.  8,  }  42. 

Rente  and  profits,  how  reached 
by  sequestration.  Foster  v.  Tows- 
shend,  2  At^,  Nem  Cae.  29. 

Foreign  divorce,  impeachable 
for  fraud.  Baker's  Will]  2  Bb^. 
Surr.  179. 

Domicile  of  parties  ;  personil 
service  when  dispensed  with ;  juris* 
diction  of  court.  Hunt  e.  Hont, 
9  ffmy  622. 

DOWER. 

Protected  in  creditor**  action. 
Lowry  e.  Smith,  9  Hm,  614. 

Protected  against  fraudulent 
conveyance  on  the  eve  of  mar- 
riage. Youngs  V.  Carter,  10  Emi^ 
194. 

Forfeited,  not  by  adultery  but 
by  judgment  of  divorce  therefor* 
Schiffer  v.  Pruden,  64  iV:  T.  47;  T 
J.  db  8. 167. 

Consideration  required  to  m»» 
tain  release.  Curry  e.  Cuny,  19 
Hun,  866. 

DRAINING  SWAMPS. 

Drainage  of  marsh  lands  under 
chap.  888  of  1869.  Matter  of 
Marsh,  10  Hun,  49. 

Appeal,  not  in  junction,  the  rem- 
edy. People  e.  Waason,  64.  if  ^ 
167. 

DURESS. 

What  ooDStitutes.  Whit*  t. 
Baxter^  41  Atpsr.  GkiJ.d&)V8^ 


NEW    YORK    STATE    REPORTS. 


603 


EASEMENT. 

As  to  light  and  air.  Doyle  «. 
Lord,  64  If.  T.  482;  7  J.  d  8, 
421. 

Ancient  lights.  Shipman  c. 
Beers,  2  Abb.  New  Com.  435. 

Right  to  use  water  from  spring 
on  another^B  land.  Merrill  v.  Cal- 
kins, 10  Hun^  495. 

Established  by  nninierrupted 
enjoyment  Law  9.  McDonald,  9 
Hun,  23. 

Limits  of,  how  fixed  under 
grant.  Ev.  Lu.  St.  J.  O.  H.  «. 
Buffalo  Hydraulic  Assoc.,  04  N. 
r.  561;  ^  T.  A  O.  589;  4  Eufiy 
419. 

Not  lost  by  claiming  fee.  White's 
Bank  of  Buffalo  o.  Nichols,  64  K 

r.  65. 

EJECTMENT. 

Possession  under  claim  of  title. 
Porter  o.  McGrath,  41  Super.  Ct. 
{J.  A  8.)  84. 

Equitable  defense  invoMng  new 
parties.  Webster  v.  Bond,  0  Hun, 
437.  Compare  Code  of  Ci7.  Pro. 
H  452,  820. 

Rents  and  profits  recoverable  in. 
Grout  0.  Cooper,  9  ffun,  826. 

Sub-tenanf  s  emblements.  Sam- 
son 9.  Rose,  05  If.  Y.  411. 

Effect  of  judgment  as  evidence; 
right  of  redemption;  judgment 
concludes  title.  Cagger  t.  Lan- 
sing, 04  N.  F.  417. 

Six  months  to  redeem,  under  2 
B.  8.  500,  section  83.  Witbeck  v. 
Van  Rensselaer,  04  N.  Y.  27. 

Redemption  sought  by  supple- 
mental complaint.  Madison  Ave. 
Bapt  Church  «.  Bapt.  Church  in 
Oliver  St.,  41  Bdfw.  Ot.  (J.  db  8.) 
869. 


ELECTIONS  (of  officbbs). 

General  Law  (1842,  1872)  amd'd 
in  §  6,  subd.  3,  L.  1877,  p.  84S^ 
c.  322. 

Publication  of  State  canvasser't 
proceedings.  L.  1876,  p.  285,  c. 
287. 

Powers  and  functions  of  board 

of  county  canvassers.    Hankins  v. 

Mayor,  &c.  of  N.  Y.,  64  JV.  Y.  18. 

Compensation  of  presidential 
electors.  L.  1877,  p.  30,  c  28, 
amd^g  1  B.  8.  c.  6,  tit.  6,  art.  3,  | 
29. 

EMBEZZLEMENT. 

By  trustees,  &c.  punished.  L, 
1877,  p.  226,  c.  208. 

EMINENT  DOMAIN. 

Notice  to  persons  affected  by 
exercise  of — damages.  Long  Isl- 
and R.  R.  Co.  V.  Bennett,  10  Mm^ 
91. 

ERROR  (Writ  of). 

When  a  stay  of  proceedings. 
L.  1876,  p.  77,  c.  95. 

ESTOPPEL. 

Against  claiming  forfeiture  of 
insurance  policy.  Pechncr  v. 
Phoenix  Ins.  Co.,  65  N.  Y.  195. 

Act  of  agent,  induced  by  forgery, 
estops  principal.  Armour  «.  Mich- 
igan Centr.  R.  R.  Co.,  65  if.  Y. 
Ill;  3/.  db8.  563. 

Certificate  against  usury,  no  es- 
toppel in  favor  of  one  knowing 
the  facts.,  Nichols  e.  Nussbaum, 
10  Hun,  214. 

Creditor  not  estopped  by  knowl- 
edge of  fraudulent  conveyance. 
Cole  V.  Tyler,  65  K  Y.  73. 

Against  defense  of  ultra  vires* 
Bushnell  «.  Chautauqua  Co.  Nat. 
Bank,  10  Hun,  878. 
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Municipality  not  estopped  by 
conduct  of  individuals  or  officers. 
Weismcr  v.  Village  of  Douglas,  64 
K  Y.  01 ;  6  r.  dfc  a  514;  4  Run, 
201. 

Instance  of  estoppel  for  consis- 
tency's sake  without  evidence  of 
fraud,  &c.  Easterly  o.  Barber,  05 
K  T.  252. 

EVIDENCE. 
I.  Judicial  Notice. 

Ordinance  establishing  width  of 
sidewalk,  not  judicially  noticed. 
Porter  v.  Waring,  2  JUb.  New  Cos. 
280. 

Judicial  notice  of  extent  of  ces- 
sions to  the  State,  and  of  Indian 
title  and  occupancy.  Howard  v. 
Moot,  04  N.  T.  202;  2  Hun,  475; 
nX.  AO.  427. 

n.  Presuhftions. 

Presumptions  as  to  advance- 
ments. Piper  V.  Barse,  2  B0^. 
Burr,  19. 

Highway  presumed  to  continue. 
Beckwith  «.  Whalen,  05  N.  Y. 
822  ;  5  ZaiM.  878. 

Plaintiff  in  ejectment  presumed 
in  possession.  Samson  «.  Rose,  05 
N,  71411. 

A  grant  cannot  be  presumed 
when  the  making  of  it  would  be 
contrary  to  la^^.  Burbank  o.  Fay, 
05  iV.  r.  57;  5Xa7w.  897. 

The  fact  that  one  was  sworn  as 
a  witness  does  not  raise  a  presump- 
tion of  law  that  he  had  notice  of 
the  nature  of  the  action, — ^for  in- 
stance, to  charge  him  with  know- 
ledge of  an  assignment  of  the 
claim,  —but  is  only  evidence  for  tlic 
Jury.  Heermans  o.  Stewart,  04  If, 
Y.  159 ;  8  Evn,  478. 


Statute  of  frauds  not  presumed 
to  exist  in  other  States.  Wilcox 
Silver  Plate  Co.  «.  Green,  9  Bun^ 
347. 

Presumption  as  to  ground  of 
granting  new  trial  on  condition  of 
payment  of  costs.  Henderson  e. 
Henderson,  2  Ahb,  Hiw  Cat.  102. 

Presumption  of  notice  of  disso- 
lution. Wood  o.  Erie  Bailw.  Co., 
9  Hun,  048. 

Presumption  of  innocence.  Mo* 
Court  V,  People,  04  N.  Y.  583. 

Date  of  deed,  how  far  presump- 
tive evidence.  Cames  e.  Piatt,  41 
Super.  Ct.  (J.  dh  8.)  435. 

Neglecting  to  file  report  in  ona 
year  does  not  raise  presumption  of 
subsequent  neglect ;  evidence  as 
to  debt.  Whitney  Arms  Co.  t. 
Barlow,  41  Super.  CL  {J.  dt  S.)  220. 

Presumption  of  execution  of 
trust.  Porter  «.  McGiath,  41  Si^ar. 
CL  (J.  d  S.)  84. 

Deed,  presumptive  evidence  of 
regularity  of  assessment  sale. 
Nichols  9.  Vorhis,  9  Hun,  171. 

Presumption  as  to  payment  of 
assessment,  arising  from  lapse  of 
time.  Matter  of  Senill,  9  An, 
288. 

Presumption  of  death  from  ab- 
sence and  old  age.  Matter  of  Ack- 
erman,  2  Bed/.  Burr.  521. 

Presumption  of  father^s  authority 

to  receive  payment  due  child.  Mer- 

ritt  V.  Cole,  9  Hun,  98. 

Advertisement  defacing  scenery 
presumed  to  be  authorized.  L. 
1877,  p.  529,  c.  451. 

in.  BCBBEK  OF  FBoor. 

Burden  as  to  undue  influence  in 
will  Baker's  Will,  2  Bedlf.  8m. 
179. 
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Burden  of  proof  and  presump- 
tion of  negligence  of  carrier.  8ut- 
ro  V.  Fargo,  41  Super.  Ct.  {J.  d 
S.)  231. 

Burden  of  proof  in  action  against 
sheriff  for  goods  lost.  Witowski 
V.  Brcnnan,  41  Super.  Ot.  (J.  db  S.) 
984. 

Burden  of  proof  under  disclaim- 
er, in  action  to  determine  conflict- 
ing claims  to  real  property.  Davis 
«.  Read,  65  2f.  Y.  666. 

Burden  of  proof  on  legatee  who 
^as  tcstator^s  physician.  Colhoun 
«.  Jones,  2  Bio^.  Surr.  84. 

To  show  notice  of  assignment 
given  before  the  payment.  Heer- 
mans  v,  Stewart,  64  N.  T.  150  ;  3 
HmL,  473. 

Against  bailee  as  to  cause  of  in 
juries.      Buchanan  v.   Smith,    10 
Hun,  474. 

Of  condition  forfeiting  policy. 
Van  Valkenburgh  «.  Popular  Life 
Ins.  Ck>.,  0  Hun,  583. 

lY.  Best  akd  Secondabt  Eyi- 

DBKCB. 

Extracts  from  letters.  Walbridge 
«.  Kilpatrick,  0  Har^  135. 

VI.  Opikionb  of  WrnTESSES. 

Opinion  and  fact  distinguished. 
Maine  0.  People,  0  Hun,  113. 

Opinion  and  custom  in  action 
for  brokage.  Doltz  «.  American 
Submarine  Co.,  41  Super.  Ct.  {J. 
<fi  8,)  535. 

Of  loathesomeness  of  service  in 
action  for  compensation  :  physi- 
cian^s  opinion  of  value  of  services. 
Reynolds  v.  Robinson,  64  N.  T. 
589. 

Opinions  of  value  of  nurse^s 
services,   when    admissible,    and 


proper  form  of  question.      Rey- 
nolds V.  Robinson,  64  N.  T.  580. 

Of  experts — what  questions  may 
be  asked  as  to  insanity.  Eocnig 
0.  Globe  Mnt.  Life  Ins.  Co.,  10 
Hun,  558. 

In  an  action  for  damages  by  a 
collision  of  vessels,  a  skilled  wit- 
ness may  be  asked  whether  or  not 
the  collision  could  have  been 
avoided  by  the  defendant's  ser- 
vants using  proper  care  and  cau- 
tion after  they  knew,  or  by  proper 
care,  might  have  known  of  the 
danger.  Spickerman  t.  Clark,  9 
Huny  133. 

Competency  of  questions  as  to 
ownership  and  possession  and 
damages.  Miller  v.  Long  Island 
R  R.  Co.,  0  Uun,  104. 

What  question  calls  for  opinion 
of  witness.  Murray  v.  Deyo,  10 
Hun,  8. 

Opinion  of  witness  va  to  possi- 
bility of  avoiding  collision. 
Spickerman  t.  Clark,  0  Uun^  133. 

Vn.    Pahol  EvroEKCB  to  tart 
A  Writiso. 

Reducing  part  of  contract  to 
writing  does  not  preclude  oral 
evidence  of  the  residue.  Brewers' 
Fire  Ins.  Co.  0.  Burger,  10  Hun^ 
56. 

Admissible,  although  forbidden 
by  contract.  Pechner  «.  PhoBnix 
Ins.  Co.,  65  N.  F.  105.  And  9^  Id. 
6,  25. 

Parol,  when  admissible  to  ex- 
plain bill  of  parcels.  Errico  «. 
Brand,  0  JTiin,  654. 

To  explain  contract  for  services. 
Hagan  «.  Domestic  Sewing  Mach. 
Co.,  0  JETifn,  73. 

To  show  circumstances  of  giving 
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carriers*  receipt.    Tiemeyv.  N.  Y. 
C.  &  IL  R.  R.  Co.,  10  Han,  569. 

To  8how  intent  of  covenant  as 
to  incumbrancea.  Anonymoua,  2 
Mb,  New  Cm.  56. 

To  show  actual  burden  of  vessel 
named  in  charter-party.  Dolz  «. 
Morris,  10  Hun,  201. 

To  show  true  contracting  party. 
Porter  e.  McGrath,41  Super,  Ct. 
(7.  db  S.)  84. 

To  show  ground  of  judgment. 
Lawrence  v.  Cabot,  41  Super,  Ct.  {J. 
A  S.)  122. 

Parol  evidence  admissible  to 
place  the  court  in  the  situation  of 
the  parties,  and  enable  it  to  ascer- 
tain who  really  procured  the  insur- 
ance, whose  property  it  was  inten- 
ded to  cover,  and  what  interest. 
Dwight,  C.  Pitney  e.  Glen's  Falls 
Ins.  Co.,  65  If.  T,  6, 14,  and  cases 
cited;  61  Barb.  885. 

*'As  his  interest  may  appear," 
in  insurance  policy,  lets  in  parol 
evidence.    lb. 

Indirect  or  ambiguous  answer  in 
insurance  application,  explainable 
by  parol.  Higgins  «.  Phcenix 
Mat.  Life  Ins.  Co.,  16  Htm,  452. 

Between  tlie  parties  to  a  bill, 
parol  evidence  is  admissible  to 
show  that  one  drawer  received  no 
consideration.  McCulloch  v.  Hoff- 
man, 10  Hun,  183* 

Suretyship  in  note,  provable  by 
parole.  Hubbard  v.  Gurney,  64 
If.  T.  457. 

Where  a  new  promise  is  in  writ- 
ing, without  date,  parol  evidence 
is  admissible  to  show  the  diite. 
Eincaid  v.  Archibald,  10  Hun,  9. 
Compare  Code  of  Civ.  Piro.  §  895. 
A  different  principle  applies  under 
t2i6  statute  of  frauds. 


Parol  evidence,  though  inadais 
sable  to  determine  the  eonftruetwm 
of  a  concededly  valid  contract,  la 
admissible,  not  only  to  prove  in- 
validity, but  to  iM'ove  validity,  by 
showing  waiver  of  a  nondidon 
which  is  alleged  to  have  been 
broken.  Pitney  v.  Glen*s  FaUi 
Ins.  Co.,  66  Jf.  F.  6,  26;  61  Bttrk 
385. 

Yin.  Hkabsat. 

Hearsay  made  competent  by 
special  statute.  Howard  •.  Moot, 
64  N.  T.  262;  2  Hun,  475;  5  21  <ft 
C.  427. 

IX.  Res  GssTiB. 

Res  gests  of  successive  acta 
Gibbs  9.  Hnyler,  41  Super,  CL  (/. 
A  8.)  190. 

In  actions  for  conspiracy ;  d^ 
clarations  of  defendants ;  res 
gestfld.  Place  e.  Minster,  65  iC 
r.  89. 

Declaration  not  admissible  as 
part  of  res  gestte  if  the  res  was  not 
in  issue.  Howard  e.  Upton,  9 
Hun,  434. 

Rule  of  irett  geetm  applied  to 
declarations  as  to  abortion.  Maine 
V,  People,  9  Hun,  118. 

• 

XI.    AOMTflBIWffS  AlfD  DeCLABA- 
TIOH8. 

Declarations  and  repute  to  prove 
marriage.  Renholm  e.  The  Publie 
Administrator,  2  Sedf.  Surr.  456. 

Declarations  of  principal,  when 
competent  against  surety.  Hatch 
9.  Elkins,  65  IT.  T.  489. 

Acts  and  deelaradons  of  eon- 
spirators.  Adams  v.  People,.  9 
Hun,  89. 

Admiasioa  of  facts  as  conditieA 
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for  acyouTDment  OliTer  «.  Ben- 
nett, 65  If.  r.  550. 

Declarations  against  interest 
must  be  pecuniary  interest.  Maine 
t.  People,  0  JETini,  118. 

Dying  declarations.  Maine  e. 
People,  0  Eun^  118. 

Comparison    of    handwritings. 

Miles  e.  Loomis,  10  ZTim,  879. 

The  records  of  the  si^^l  serrice 
department  of  the  United  States, 
or  a  copy  certified  under  oath  by 
the  officer  in  charge  thereof  at  the 
|4ace  where  kept,  may  be  read  as 
prima  facie  evidence  of  the  condi- 
tion of  the  weather.  X.  1870,  p. 
292,  c.  209. 

Certified  copy  of  chattel  mort- 
gage admissible  as  evidence  of  the 
date  of  filing,  but  not  of  the  ex- 
istence and  execution.  Sunderlin 
e.  Wyman,  10  Hun^  403. 

Partnership  books,  when  compe- 
tent against  partner.  Fairchild  v. 
Fairchild,64i^.  T.  471 ;  5  Hun,  407. 

Certified  copies  of  records  of 
State  comptroller  and  treasurer. 
X.  1877.  p.  842,  c.  810. 

Evidence  of  organization  of 
American  or  Canadian  corporation. 
L.  1877,  p.  808,  c.  811. 

Judgment  of  foreclosure,  against 
whom  it  may  be  read  in  evidence. 
Murray  e.  Deyo,  10  Hun,  8. 

Evidence  first  admitted  on 
appeal  is  confined  to  record  evi- 
dence in  support  of  a  judgment. 
Porter  e.  Waring,  2  Alib.  New  Cm, 
280,  288. 

Return  of  ofilcer  competent  in 
his  own  favor.  Bechstein  o.  Sam- 
mis,  10  Hun,  585. 

Proof  of  lost  deed.  Edwards  v. 
lloycs,  05  K  T.  125. 

Entries  in  the  usual  course  of 
business.  Ocean  Kat.  Bonk  e. 
Garll,  0  Hun^  280. 


Memoranda  read  in  aid  of  wit- 
ness^s  testimony.  Wilcox  Silver 
Plato  Co.  V.  Green,  0  Hun,  847. 

Memorandum  corroborating  oral  y 
proof.     Laihrop  e.  Bramhall,  64 
N.  Y.  865. 

XrV.    Bulbs  Belatiyb  to  Pab- 
TICUI.AB  Facts  akd  Issinss. 

Aitignment^  or  original  interest. 
Pitney  «.  Glen*s  Falls  Ins.  Co.,  65 
N.  r.  0,  18;  01  Barb,  885. 

What  is  sufficient  evidence  of 
barratry.  Atkinson  e.  Q.  Western 
Ins.  Co.,  05  j^.  T.  581 ;  4  Ikdy,  1. 

Evidence  of  practical  location  of 
hmndary,  Jones  v.  Smith,  04  N, 
T.  180;  8  Hun^  851;  ^  T.  A  G, 
490. 

Although  an  undisclosed  prin- 
cipal may  be  charged  on  a  written 
parol  executory  eontract,  otherwise 
of  a  sealed  contract.  Briggs 
V.  Partridge,  04  if.  T,  857 ;  7  J. 
d  £L  880. 

Proof  of  an  account  stated 
against  and  rendered  to  defendant 
and  no  objection  on  his  part  for  a 
year,  precludes  the  defense  that 
he  was  not  the  contracting  party. 
Avery  e.  Leach,  0  Hun,  106. 

Clause  calling  for  inspection, 
does  not  make  certificate  codcIu- 
sive,  unless  so  expressed.  Bigler 
V.  Mayor,  &c.  of  N.  Y.,  0  Hun,  258. 

Breach  of  contract  in  restraint 
of  trade.  Sander  e.  Hoffman,  04 
If,  T.  248. 

Assent,  how  disproved  in  action 
for  Mnceniau.  Stanton  v,  Crispell, 
0  Hun,  502. 

Of  existence  of  corporation  in 
action  against  trespasser.  Re- 
mington Paper  Co.  V.  O'Dough- 
erty,  65  N.  T.  570. 
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Of  execution  of  corporate  mort-|noii-U8er,withont  estoppel.  Whiter 


gage.     Whitney  v.    Union  Trust 
Co.,  65  Jf.  r.  676. 

That  corporate  trustee  is  also 
stockholder.  Buttcrfield  v.  Radde, 
41  Super.  Ct.  (J.  dk  Si.)  181. 

In  creditor's  action^  of  equitable 
title  of  wife.  Lowry  v.  Smith,  9 
JTun,  514. 

To  charge  heir  on  eoeenant  of 
ancestor.  Armstrong  v.  Wing,  10 
JETun,  520. 

Of  character  of  accused  when  he 
testifies  as  witness.  Adams  v. 
People,  0  Hun^  89. 

Specific  acts  not  relevant  to  gen- 
eral reputation.  Carpenter  v. 
Blake,  10  Han,  358. 

Letters  written  by  the  accused 
threatening  an  anticipated  witness 
are,  like  attempt  to  escape  from 
prison,  admissible  as  some  evidence 
of  guilt.  Adams  v.  People,  9 
Hun^  89. 

General  reputation  of  bank. 
Sheerin  v.  Pub.  Adfaiinistrator,  2 
Bed/.  Burr.  421. 

Scope  of  evidence,  when  exem- 
plary damages  are  claimed.  Yoltz 
V.  Blackmar,  64  Ni  T.  440. 

Deceit  proved  by  falsity  and 
knowledge.  Westcott  «.  Ains- 
worth,  0  Ilun,  58. 

Ddkeri/y  amount  of,  proved  by 
corroborating  witness.  Shear  o. 
Van  Dyke,  10  Uun,  528. 

Evidence    of   disorderly   house. 

Barnesciotta  o.  People,   10  JETun, 

137. 

That  there  has  been  no  foreign 
divorce,  must  be  proved  in  divorce 
here  for  adultery.  L.  1877,  p. 
179,  c.  168,  amd'g  2  R  8.  c.  8, 
tit.  1,  art.  8,  {  42. 

Abandonment  of   easementj   not 


Bank  of  Bufi^alo  «.  Nichols,  64  Jf. 
T.  65. 

Under  what  allegation  in  tjeA- 
ment  evidence  of  annual  value  is 
admissible.  Cagger  «.  Lansing, 
64  N.  r.  417. 

£ffect  of  judgment  in  ejectment 
as  concluding  title.    /& 

Plaintiff  suing  to  recover  hiB 
property  as  exempt  from  execution 
sale  under  which  defendant  claims^ 
must  prove  exemption  affirma- 
tively. Brown  «.  Davis,  9  ifios 
43. 

Formgn  lane  must  be  proved. 
Hull  «.  Mitcheson,  64  N.  Y.  639. 

Admissions  of  fraud,  made  in 
supplementary  proceedings.  Peo- 
ple 0.  Speir,  2  AJUb.  New  Cos,  466. 

To  prove  *amount  of  assets  mis- 
represented in  making  composi- 
tion. Whiteside  «  Hyman,  10 
Hun,  218. 

Of  dedication  of  highway,  Orin- 
nell  «.  Kirtland,  2  Ahb.  Nem  Cos. 
386. 

Of  real  party  in  interest,  under 
tTuuranee  policy.  Pitney  v.  Glen^ 
Falls  Ins.  Co.,  65  N,  F.  6. 

Verbal  agreement  to  increase 
premium.  Standard  Oil  Co.  «. 
Triumph  Ins.  Co.,  64  iT.  F.  85;  8 
Hun,  591. 

To  rebut  claim  that  plaintifTl 
agent  agreed  to  increase  prcmiam 
indorsed,  eutry  in  the  agenti 
books  showing  policy  canceled  ii 
admissible.    Ih. 

Statutory  service  of  notice,  to 
found  forfeiture  of  life  policy  by 
non-payment,  may  be  proved  by 
afildavit  of  officer,  clerk  or  agent 
L.  1876,  p.  823,  c.  341,  §  2. 


proved  by  a  claim  of  fee,  nor  by|    Evidence   as    to    meaning   of 
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words,  among  insaranco  men. 
Hill  «.  Hibernia  Ins.  Ck>.,  10  Uan^ 
SC. 

Of  fraud  as  to  disease,  in  insur- 
ance. Cahen  v.  Continental  Life 
Ins.  Co.,  41  Super,  Ct.  (J.  d  8.) 
290. 

Evidence  of  another  distinct 
crime,  for  purpose  of  showing 
intent.  People  ex  rd.  Willis  «. 
Justices  of  Special  Sessions,  10 
Him^  158. 

On  the  question  in  a  civil  action 
whether  a  fire  was  incendiary, 
proof  of  attempt  to  fire  another 
building,  admissible.  Faucett  «. 
Nichols,  04  N.  7.  877. 

Of  innocent  intent  in  Yoluntary 
conveyance.  Teed  «•  Valentine, 
65  K  r.  471. 

Married  woman's*  intent  to 
charge  separate  estate.  Conlin«. 
Cantrcll,  04  if.    F.  217. 

What  proof  sufficient  to  show 
a  loan.  Union  Trust  Co.  v.  Whiton, 
9JIuny  057.- 

In  action  to  recover  back  money 
paid  under  fraudulent  contract, 
evidence  of  fraud  not  alleged,  re- 
ceived. Oliver  o.  Bennett,  05  If. 
r.  650. 

Subsequent  precautions,  not 
competent  in  action  for  negligence. 
Payne  t.  Troy  &  Boston  R.  R.  Co., 
0  Hun,  520. 

On  the  issue  of  negligence  in  a 
railroad  crossing  accident,  admis- 
sion of  evidence  that  there  wus  no 
flagman  is  error.  Sutherland  v. 
N.  Y.  C.  &  II.  R.  R.  R.  Co.,  41 
Stiper.  Ct.  {J.  dt  8.)  17. 

Ifatiee  to  city,  how  proved.  Peach 
V.  City  of  Utica,  10  Hun,  477. 

Payment  of  mortgage  provable 
without  production  of  mortgage. 


Fairchild  «.  Fairchild,  04  N.   T. 
471 ;  5  Hun,  407. 

Proof  of  non-payment  of  rent  for 
more  than  20  years  does  not  raise 
a  presumption  of  a  release,  or  con- 
veyance from  lessor  to  lessee. 
Lyon  «.  Odell,  05  JV.  Y.  28. 

On  issue  of  nuisance  by  elevator 
obstructing  navigation,  evidence  of 
commercial  utility.  People  v. 
Horton,  04  JV.  F.  010  ;  5  Hun,  610. 

That  real  property  is  partnenhip 
assets  ;  proof  of  intent.  Fairchild 
V.  Fairchild,  04  N.  T.  471 ;  6  Hun, 
407. 

Indirect  evidence  of  improbabil- 
ity of  payment.  Rumsey  v.  Cook, 
0  Hun,  129. 

Evidence  that  purchaser  knew 
that  bonus  came  from  borrower. 
Earle  «.  Hammond,  2  Abb.  New 
Cm.  808. 

Principal  and  agent.  Possession 
of  blank  policies  aud  renewal  re- 
ceipts, signed  by  the  president  and 
secretary,  is  evidence  of  a  general 
agency,  which  includes  authority 
to  indorse  modifications  of  the 
policy.  Pitney  v.  Qlen*8  Falls  Ins. 
Co.,  05  N.  T.  0,  21 ;  01  Barb.  835. 

Po^fmari;  as  evidence  of  mailing. 
Price  «.  McGoldrick,  2  Alh.  New 
Cos.  00. 

What  sufficient  to  show  credi- 
tor's authority  to  sheriff.  Tiffany  «. 
St.  John,  05  N.  T.  814;  5  Lans. 
158.  I 

Evidence  in  an  action  by  a  ten- 
ant in  common  for  his  share  of 
products.  Joslyn  v.  Joslyn,  0  Hun^ 
388. 

To  establish  a  resulting  trust,  evi- 
dence that  grantors  did  not  know 
names  of  grantees  in  deed,  and  of 
their  declarations  in  negotiation — 
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held  oompetent.  Roalaton  e.  Roul- 
Bton,  G4  jy.  r.  G52. 

In  action  on  undertaking  giyen 
on  appeal.  Humerton  «.  Hay,  05 
N.  r.  880. 

Umry  most  be  pleaded.  Hay- 
wood V.  Jones,  10  Hun^  600. 

WiU,  evidence  of  dementia. 
Shaw's  Will,  2  Be^.  Svrr,  107. 

EZAMINATIOK   BEFORE 
TRIAL. 

See  Wmnsas. 


EXCEPTIONS. 

Exceptions  in  criminal  proceed- 
ings may  be  settled  by  the  judge 
who  presided  at  the  trial,  either 
before  or  after  the  adjournment  of 
the  court.     L.  1870,  p.  01,  c.  115. 

Exception  lies  to  ruling  on  pre- 
liminary proof  of  competency  of 
declarations.  Maine  v.  People,  0 
Sun^  118. 

EXCHANGES. 

General  law  for  organization  of 
boards  of  trade,  or  *^  exchanges.'* 
L.  1877,  p.  247,  c.  228. 

EXCISE. 

Petition  of  twenty  freeholders. 
Hotel  aod  tavern  licenses.  People 
0.  Hartmann,  10  /Tun,  002. 

Construction  of  chapter  028  of 
1857,  and  chapter  175  of  1870. 
Smith  «.  People,  OiZirn,  440,  rev'd, 
see  10  Id,  xxiv. 

Licenses  to  keep  taverns.  Z. 
1877,  p.  478,  c.  410. 

Sales  of  liquors  to  Indians  and 
minors.  Id.  c.  420,  am'd'g  L. 
1857,  c.  028,  §  15. 

EXECUTION. 

On  marine  court  judgment,  can- 
not be  issued  to  a  marshal  after 


filing  of  transcript.     Oberwarth  v' 
McLean,  2  AIHk  Nem  Com,  210. 

Immateriality  of  proximity  M 
time  oif  general  assignment  to  issu- 
ing of.  Hauselt  «.  Yilmar,  2  AH^ 
New  Com.  222. 

Motion  for  leave  to  issue,  not  to 
be  opposed  by  impeaching  the 
judgment.  Spalding  ••  Lyon,  3 
Ahb.  Nm  Cob.  208. 

Issued  aftefi  five  years  without 
leave,  not  void,  but  voidable. 
Wooster  «.  Wuterich,  2  JJA.  2bm 
Oa»,  200,  note. 

Proceedings  on  application  for 
leave  to  Issue.  Smith  o.  Howell, 
2  Bed/.  Burr.  825. 

Practice  as  to  verification  of 
petition  for  leave  to  issue.  Matter 
of  Uowell,  2  Bed/.  Surr.  229. 

Execution  after  death  of  debtor, 
wholly  void  as  against  those  not 
made  parties  to  revivaL  Wallace 
V.  Swioton,  04  Jf,  T.  188. 

Issued  against  executors  under 
leave  of  surrogate,  a  sufficient  ad- 
judication of  existence  of  assets,  ai 
against  a  receiver.  Matter  of 
Ckrk,  2  Abb.  Ifew  Com.  208. 

Must  fall  if  Judgment  is  vacated. 
Spaulding  e.  Lyon,  2  AVb.  Ifm 
Cae.  208. 

Effect  of  reversal  of  Judgment 
Humerton  v.  Hay,  05  If.  T.  880. 

Effect  of  tender  of  amount  Hf- 
fany  «.  St  John,  05  N.  T.  814;  5 
Lane.  158. 

When  wagon  is  exempt  Brown 
«.  Davis,  0  Uun^  48. 

Easement  of  corpontion,  liable 
to  sale.  Ev.  Lu.  St  J.  O.  H.  fl. 
Buffalo  Hydraulic  Assoc.,  04  N.  7. 
501;  0  T.  d  a  589;  4  A% 
419. 

Effect  of  sale  after  lis  paidena 
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LamoDtD.  Cheshire,  05  If.  T.  80; 
6  Lans,  234. 

When  sale  of  land  under,  be- 
comes void.  Boyce  «.  Wight,  2 
Abb.  New  Cos.  163. 

Effect  of  sale  on,  after  release  of 
jadgment.  Stilwell  v.  Carpenter, 
2  Abb.  New  Cos.  238. 

Redemption  from  sale  of  land 
by.  Boyce  v.  Wight,  2  Abb.  New 
Cos.  1G3. 

Execution  against  the  person,  in 
action  for  negligence  causing 
death.  Ryall  v.  Kennedy,  41  Su- 
per. Ct.  {J.  A  8.)  081.  Compare 
Code  of  Civ.  Pro.  §  549. 

EXECUTORS    AND    ADMINIS- 
TRATORS 

L  Qenebal  Prikciflbs. 

Payment  to  one  having  letters, 
complete  protection.  Sullivan  v. 
Fosdick,  10  Uun^  178. 

II.   AFFOnmiKHT,  &0. 

Letters  of  administration,  on 
estate  of  deceased  wife,  not  issued 
to  administrator  of  husband. 
Matter  of  O'Niel.  2  Bed/.  Surr.  544. 

Conditional  appointment  of  ex- 
ecutor. Executor  of  an  executor. 
Fosdick  «.  Delafield,  2  Bedf.  Burr. 
892. 

Appointment  of  administratrix, 
relates  back  to  death.  Allen  v. 
Eighmic,  0  Uun^  201. 

Special  administrator  appointed 
in  anticipation  of  contest.  Cran- 
dall «.  Shaw,  2  lUdf.  Surr.  100. 

Practice  on  application  for  ap- 
pointmcnt  of  collector.  Crandall 
«.  Shaw,  2  Hedf.  Surr.  100. 

Divorce  may  be  attacked  collat- 
erally in  surrogate's  court.  Stan- 
ton «.  Crosby,  9  Hun,  870. 


Removal  of  executor  and  guar- 
dian for  insolvency.  Senior  «. 
Ackerman,  2  Bedf.  Surr.  802. 

Removal  for  improvidence. 
Coggshall  V.  Green,  0  Hunj  471. 

Security  required  of  executor. 
Senior  v.  Ackerman,  2  Bed/.  Surr, 
802. 

Amount  of  security  required  of 
executor  as  alternative  of  removal. 
Matter  of  Hart,  2  Bed/.  Surr.  166. 

In  what  amount  in  proportion  to 
penalty  of  bond,  sureties  must 
justify.    lb. 

Administration  bond,  validity 
and  assignment.  Brewster  v. 
Balch,  41  Super.  Ct.  (J.  d  S.)  68. 

Liability  of  sureties  for  money 
theretofore  misappropriated.  Scho- 
field  9.  Hustis,  0  Hun,  157. 

nL  AsaETS. 

What  are  assets.  Senior  «.  Ack- 
erman, 2  Bed/.  Surr.  802. 

Claims  for  money  paid  into  State 
treasui7.  L.  1877,  p.  534,  c.  456, 
am'd'g  2BS.ii.  2,  ch.  6,  tit.  0,  §  74. 

Question  of   title  will  not  be 

tiled  in  proceedings  for  search  and 

seizure.     Summerfield  v.  Howie,  9 

Bed/.  Surr.  149. 

Exempt  articles  not  allowed 
widow,  unless  inventoiied,  when. 
Comwell  c.  Deck,  2  Bed/.  Surr.  87. 

lY.  Cabb  akd  Manaoemkkt  ay 
THE  Estate. 

Mingling  of  decedent's  trust 
funds  with  funds  of  estate,  liability 
of  executor  foe  Graham  v.  Van 
Duzer,  2  Bed/.  Surr.  322. 

Duties  of  executors  as  to  dispos- 
ing of,  and  investing  assets. 
Gillespie  «.  Brooks,  2  Bed/,  Burr. 
849. 
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In  what  secarities  investments 
to  be  made.  Bobde  o.  Bniner,  2 
Rsdf.  Surr.  833. 

Administrator  not  allowed  for 
expenditures  on  real  property,  etc 
Interest.  Insurance.  Comwell «. 
Deck,  2  Red/,  Surr.  87. 

Administrator  not  to  pay  debt 
of  doubtful  validity,  and  barred 
by  statute.  Freeman  «.  Freeman, 
2  Bed/.  Surr.  137. 

Expenses  of  executor  in  contin- 
uing decedent's  business,  when 
allowed.  Larronr  o.  Larrour,  2 
Bed/.  Surr.  GO. 

Expenses  of  repairs.  Stevens  v. 
Stevens,  2  Bed/.  Surr.  205. 

Liability  of  administrator  for 
leaving  decedent^s  deposits  in  a 
failing  bank.  Shcerin  v.  Public 
Administrator,  2  Bed/.  Surr.  421; 

Power  of  executors  to  com- 
promise debts  due  estate.  Matter 
of  Loper,  2  Be(j[f.  Surr.  545. 

y.  Payment  of  Debts  Ain> 
Legacies. 

Liability  of  estate  of  a  decedent, 
on  a  joint  judgment  for  tort. 
Hammond  «.  Hoffman,  2  Bec(f. 
Surr.  92. 

Leg^Jt  wben  ordered  paid 
within  a  year.  Eeteltas  «.  Qreen, 
P  Hun,  600. 

When  claim  against,  is  not  un- 
reasonably resisted,  plaintiff  not 
entitled  to  costs.  Pinkcmelli  v. 
Bischoff,  2  Ahb.  New  Cos.  107. 

Costs  allowed  when  claim  against 
testator's  estate  unreasonably  re- 
sisted. Darling  v.  Halsey,  2  Alb. 
New  Cos.  103. 

Mode  of  reviewing  reference  of 
disputed  claim.  Somerville  v. 
Crook,  0  Hun,  G04. 


VL      ACGOITIITIHO  AHB    DiSTRIBU- 

TIOK. 

Surrogate  may  compel  executor 
to  account  for  decedent^s  property 
transferred  by  latter  in  fraud  of 
creditors.  Matter  of  Adams,  3 
Bed/.  Surr.  66. 

Accounting  by  one  of  several 
executors,  etc.,  may  be  compelled. 
Matter  of  Ritch,  2  Bed/.  Surr. 
330. 

Praotice  on  final  accountings. 
Larrour  «.  Larrour,  2  Bed/.  Surr.  60. 

Next  of  kin  must  be  parties  to 
accounting;  limitations,  how  in- 
terposed. Clock  V.  Chadeagne,  10 
Hun,  07;  Tucker  «.  McDeimott,  8 
Bed/.  Surr.  312. 

Transaction  in  individual  capac- 
ity, not  relieved  against  in  ac- 
counting. Brink  v.  Layton,  2  Bed/. 
Surr.  70. 

Expenditures  allowed  to  execu- 
tors and  guardians.  Matter  of 
Teyn,  2  Bed/.  Surr.  806. 

Allowance  to  executors  for  ex- 
penses, &c.  Bohde  v.  Bruner,  3 
Bed/.  Surr.  333. 

Traveling  expenses  of  non-resi- 
dent executor.  Marsh  v.  Gilbert, 
2  Bed/.  Surr.  465. 

Compounding  claims  ;  vouchers. 
Gillespie  v.  Brooks,  2  Bed/.  Star. 
340. 

Statute  of  limitations  against 
executor's  claim  on  accounting. 
Gillespie  v.  Brooks,  2  Bed/.  Sierr. 
340. 

Impeaching  inventory  on  ac- 
counting. Sheerin  «.  Public  Ad- 
ministrator, 2  Bed/.  Surr.  431. 

Realty  charged  in  favor  of  credi- 
tors to  the  amount  of  personalty 
wrongly  applied  to  incumbrancesi 
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&c.      Ferris   «.   Yon  Yechten,    9 
Hun,  12. 

Executor's  commissions,  &c. 
Gillespie  t>.  Brooks,  2  JBedlf.  Burr. 
840. 

Executors  entitled  to  commis- 
sions, on  what  assets  and  out  of 
what  fund.  Matter  of  Mount,  2 
Bed/.  Burr.  405. 

Executor  not  joining  in  inven- 
tory, not  allowed  commissions. 
Eager  «.  Roberts,  2  Beclf.  Bwrr. 
247. 

Executor's  commissions,  when 
allowed  annually.  Cram  v.  Cram, 
2  Bedf,  Burr.  244. 

Double  commission  to  executors 
acting  also  as  trustees.  Matter  of 
Pike,  2  Bed/.  Burr.  255. 

Executors,   &c.,   cannot  antici 
pate  their  commissions.     Wheel- 
wright «.  Wheelwright,  2  Bed/. 
Burr.  501. 

Distribution  of  unsold  assets  or 
securities,  how  far  permissible. 
Carman  v,  Cowles,  2  Bec^f.  Burr, 
414. 

What  may  be  reserved  for  liti- 
gated claims,  on  distribution. 
Stipulations.  Defaults.  Field  «. 
Field,  2  Bed/.  Burr.  160. 

Surrogate  will  not  grant  allow- 
ance to  counsel  of  unsuccessful 
litigant  Matter  of  Gates,  2  Bed/, 
Burr.  144. 

Ground  for  opening  decree  set- 
tling executor's  accounts.  Hart 
V.  Duify,  2  Bed/.  Burr.  151. 

Vn.    Salb  of  Rbal  Property. 

Proceedings  to  sell  real  estate  to 
pay  debts,  &c.  Matter  of  Glann, 
2  Bed/.  Burr.  75 ;  Jennings  v, 
Jones,  Id.  05. 

Posting  notice  of  sale  of  lai^d 
Vol.  n.— 88 


under  surrogate's  order.  Amend- 
ment. Matter  of  McFeeley,  2 
Bed/.  Burr.  541. 

Ym.      Public  Administkators. 

Public  administrator's  liability. 
Sheerin  v.  Public  Administrator, 
2  Bed/.  Burr.  421. 

Where  public  administrator  in 
New  York  county  entitled  to  ad- 
ministration in  preference  to 
allowing  in  fact  disqualified  next 
of  kin.  Matter  of  Blank,  2  Bedf. 
Burr.  448. 

Power  of  public  administrator 
in  Kings.  L.  1877,  p.  164,  c  154, 
am^d'g  X.  1871,  c.  835,  §  4. 

FACTOR. 

Selling  under  dei  eredere  com- 
mission ;  rights  of  assignee  or  re- 


ceiver of.     Francklyn  a.  Sprague, 
10  Hun,  580. 

Factor's  act ;  draft  on  faith  of 
bill  of  lading.  Marine  Baak  «. 
Fiske,  0  Hun,  868. 

FALSE  IMPRISONMENT. 

Relevant  and  irrelevant  allega- 
tions of  complaint  in  action  for. 
Exner  «.  Exner,  2  AVb.  New  Caje. 
108. 

Circumstances  of  provocation  to 
be  submitted  to  jury.  Yoltz  «. 
Blackmar,  64  N.  T.  440. 

FISH  AND  FISHERIES. 

In  Delaware  river.  L.  1877,  p. 
318,  c.  290. 

In  Chautauqua  lake.  L.  1876, 
p.  408,  c.  400. 

Nets  in  Harlem  and  East  rivers. 
L.  1877,  p.  412,  c.  808,  am'd'g  L. 
1872,  c.  480,  I  1. 

FIXTURES. 
"Heater"  bricked  in,  covered 
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by  insuraDce  of  real  property. 
Adams  «.  Greenwich  Ins.  Co.,  9 
Hun,  45. 

Engine  and  boiler.  SiBsoa  v. 
Hibbard,  10  Hun,  420. 

Machinery  in  mill— chattel  mort- 
gage thereon.  Einsey  «.  Bailey, 
9  Sun,  452. 

FORCIBLE  ENTRY. 

Restrained  by  injonction.  Health 
Department  of  N.  T.  «.  Police 
Dept,  41  Super.  CL  (J,  d  8.)  823. 

FORECLOSURE. 

When  barred  by  partition.  Reid 
V.  Gardner,  65  If.  71  678. 

Defense  of  nsnry.  Effect  of 
clause  making  deed  subject  to 
mortgage.  Barthet  v,  Elias,  2 
Aib.  New  Cae.  864. 

Bonus  in  excess  of  lawful  inter- 
est credited  on  the  mortgage  as  a 
payment.  Earle  v.  Hammond,  2 
Mb.  Hew  Ca$.  868. 

Foreclosure  by  advertisement : 
duty  of  mortgagee  to  sell  in  par- 
cels :  land  divided  subsequent  to 
mortgage.  Ellsworth  e.  Lock- 
wood,  0  Hun^  548. 

Requisites  of  affidavit  of  service 
under  statute.  Mowry  v.  Sanborn, 
«5  N.  r.  581. 

Sale  of  foreign  real  estate  under 
power.  Carpenter  e.  Black  Hawk 
Gold  Mining  Co.,  65  N.  T.  43. 

Effect  of  report  without  judg- 
ment. Bache  v.  Doecher,  41  Super. 
Ot.  {J.  dt  8.)  150. 

Power  of  court  to  direct  sale  of 
all  the  property  for  benefit  of  sub- 
sequent incumbrancers.  Barnes  v. 
fitoughton,  10  J/un,  14. 

Division  of  mortgaged  premises 
into  lots  by  mortgagor,  when  sold 


in  parcels.     Lane  9.   Conger,  10 
Hun,  1. 

Who  entitled  to  amount  collect- 
ed by  receiver.  Washington  Life 
Ins.  Co.  V.  Fleischauer,  10  Bun^ 
117. 

FOREIGN  CORPORATIONa 

May  purchase  on  foredosore. 
L.  1877,  p.  167,  c  158. 

FORGERY. 

Act  of  agent  induced  by,  valid 
against  principal.  Armour  «. 
Michigan  Ceutr.  R.  R.  Co.,  65  jf. 
r.  Ill;  ^J.  da.  568. 

FORMER  ADJUDICATION. 

On  application  for  insolvent  dis- 
charge. Matter  of  Roberta,  10 
Hun,  253;  rev^d,  see  Id.  xz. 

When  partition  bars  foreclosure. 
Reid  V.  Gardner,  65  K  Y.  578. 

Effect  of  report  without  judg- 
ment. Bache  «.  Doscher,  41  Bupct. 
Ct.  (J.  d  8.)  150. 

Parol  evidence  to  show  red 
question.  Lawrence  «.  Cabot,  41 
Super.  Ot.  (J.  d  8)  122. 

Fraudulent  transfer  competent 
in  action  for  conversion.  Cor- 
mier e.  Batty,  41  St^fer.  Ct.  (/.  d 
S.)  70. 

Usury  in  different  mortgages^ 
Bissell  V.  Kellogg,  65  N.  T.  482 ; 
00  Bm^.  017. 

Judgment  for  accounting,  a  bsr 
in  ejectment  Candee  v.  Buike, 
10  ITun,  850. 

Conclusiveness  on  an  heir,  of 
judgment  against  ancestor.  Jen- 
nings «.  Jones,  2  Re^.  Burr.  25. 

Reversal  annuls;  an  appeal  from 
reversal  does  not  reinstate.  Hall 
0.  Andrews,  65  JIT.  T.  572. 
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FORWARDBRa 
1^'ghts  and  liabilities  of  .    Bland- 
aid  0.  Princ6»  04  If.  T.  800. 

FRAUD. 

In  obtaining  judgment.  Stil- 
vell  V,  Carpenter,  2  Abb,  ITew  Oa$, 
838. 

By  mere  conceatment  without 
affirmative  representation.  (Jetty 
«.  Donelly,  9  ffun^  608. 

When  concealment  is  ground 
for  relief.  Stilwell  «.  Carpenter, 
2  Ahb.  New  Cos.  288. 

Inducing  plaintiff  to  accept 
worthless  securities  as  cash.  Has- 
bronck  v,  Blauvelt,  0  Hun,  200. 

Remedy  of  joint  owner  for 
wrongful  sale.  Small  v.  Robinson, 
e  HiiUy  418. 

Constructive  notice  to  purchaser. 
Weiss  «.  Brennan,  41  Super,  Ot, 
(/.  <6  5.)  177. 

Rescission  of  contract  necessary. 
Arnold  «.  Nichols,  64  N.  T.  117. 

Offer  of  judgment,  equivalent  to 
rescission.  Harris  «.  Equitable 
Life  Assurance  Society,  64  N,  Y, 
100;  8  Han,  724;  6  T.  <6  (7.  108. 

FRAUDULENT  CONVEYANCE. 

By  husband  to  wife.  Cole  v. 
Tyler,  03  N.  T,  78. 

By  intended  husband  in  antid- 
pation  of  marriage.  Toungs  «. 
Carter,  10  Uun,  194. 

Rights  of  person  paying  for 
land  taken  in  name  of  another. 
Ocean  Nat.  Bank  «.  Hodges,  0 
Hun,  101. 

Discharge  in  bankruptcy  of 
debtor— confession  of  new  judg- 
ment. Dewey  e.  Moyer,  0  Huny 
478. 

Remedy  of  receiver  in  case  of 


fraudulent  conveyance. .  Foster  e. 
Townshend,  2  Mb,  New  Com,  29. 

FREIGHT. 

Liability  of  consignee.  Acker- 
man  e.  Redfleld,  0  Jffun,  878. 

GAME. 

General  laws  amended.  L.  1877, 
p.  434,  c.  411;  /</.  p.  479,  c.  421; 
L.  1876,  p.  404,  c  896. 

GIFT. 

Essentials  of  a  gift  inter  vivoi, 
Stevens  v,  Stevens,  2  Bed/,  Surr. 
265;  Matter  of  Ward,  Id,  251. 

GOVERNOR. 

The  governor  may  remove  any 
county  treasurer,  county  superin- 
tendent of  the  poor,  or  notary 
public,  for  misconduct,  Ac,  in 
Hame  manner  as  in  the  removal  of 
sheriffs ;  and  in  any  case  when  the 
governor's  approval  or  assent  is 
necessary  for  the  removal  of  an 
officer,  he  may  direct  a  judge  or 
commisfiioncr  to  take  testimony 
and  report, and  may  direct  a  hearing 
in  court.     L,  1876,  p.  102,  c.  188. 

GRAND  JURY. 

Drawing,  &c.  i;.*1876,  p.  841, 
c.  866. 

Challenge  to  array  not  allowable. 

Carpenter   v.    People,   64  N,   K 

488. 

GUARANTEE. 

Parol  promise  to  pay  for  complex 
tion  of  contract  with  third  persoiis. 
Talmadge  e.  Spofford,  41  Super. 
Ot,  (J.  d  S,)  428. 

GUARDIAN  AD  LITEM. 

Security  for  costs  by.  Wice  •• 
Commercial  Fire  Ins.  Co.,  2  Abb, 
New  Gas,  825 ;  McDonald  «.  Brass 
Goods  Mfg.  Co.,  Id,  484. 
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GUAHDUN  AND  WARD. 

Testamentary  gaardians.  £. 
1877,  p.  3S5,  c,  20«. 

Surrogate's  jurisdiction  to  ap- 
point guardian  of  non-resident 
minor.  Matter  of  Hosford,  2  EoSf, 
Burr.  108. 

L.  1887,  1).  529,  c.  4G0,  §  29,— 
allowing  aaministrator^s  sureties 
to  apply  to  be  released, — which 
was  amended  by  L.  1862,  p.  418, 
c.  229,  S  ^,  to  extend  to  executors, 
further  amended  by  extending  it  to 
guardians, by  X.  1876,  p.  280,  c.278. 

Right  of  guardian  in  socage. 
Cagger  v.  Lansing,  04  N,  T.  417; 
Roulston  V.  Roulston,  Id,  652. 

Double  capacity  of  guardian  and 
executrix.  Larrour  v.  Larrour,  2 
Bt^,  Surr.  69. 

Marriage  of  guardian  may  termi- 
nate guardianship.  Swartwout  «. 
Swartwout,  2  Red/.  8arr.  52. 

When  guardianship  is  of  person 
and  estate.  Hagerty  o.  Hagerty,  9 
Hun,  175. 

Incompetency  for  which  guard- 
ian is  removable.  Service  of  cita- 
tion. Damarell  o.  Walker,  2  Redf, 
Burr,  198. 

Committee  of  non-ref^idcnt  luna- 
tic minor  cannot  petition  for 
guardian  to  account.  Mutter  of 
Traznier,  2  Bedf,  8urr.  171. 

Liability  of  guardian  for  im- 
proper investments.  Torry  v,  Fra- 
ler,  2  Redf,  Burr,  486. 

Payment  to  parent  of  minor 
legatee,  not  authorized,  without 
guardianship  and  bond.  Savage 
«.  Olmstead,  2  Bedf,  Burr,  478. 

Powers  of  guardian  to  assent  to 
distribution.  Carman  «.  Cowles, 
2  Bedf.  Burr.  414. 

Investments  by  guardians.  Mat- 
ter of  Teyn,  2  Setff.  Burr.  800. 


Onardian's  commissiona.  Fisher 
V.  Britton,  2  Bedf.  Burr.  534. 

Annual  rests.  Fisher  «.  Britton, 
2  Bedf,  Burr.  524. 

HABEAS  CORPUS. 

To  review  judgments  of  courts- 
martial.  People  ex  rd.  Underhiil 
9.  FuUerton,  10  Run^  03. 

Remedy  for  partially  illegal  com- 
mitment. Snyder  e.  Van  Ingen,  9 
Hun,  509. 

Order  quashing,  reviewed  by  ap- 
peal, not  by  writ  of  error.  People 
exrd,  Donovan  v.  Conner,  04  N, 
T.  481. 

HABITUAL  DRUNKARDS. 

In  Kings  county.  L,  1877,  p^ 
180,  c.  169,  am*d'g  X.  3875,  c.  027, 
and  L,  1872,  c.  687. 

HARBOR  MASTERS. 

Powers  in  Brooklyn.  L,  1877, 
p.  538,  c.  401. 

HEALTH. 

Inspection  of  milk.  Blaaer  a. 
Miller,  10  Hun,  485. 

HEIRS,  &a 

Provisions  of  2  R.  S.  109,  f  53, 
and  110,  §  18,  postponing  actions 
against ,  heirs,  do  not  apply  to. 
Marryatt  e.  Riley,  2  Alfb,  New  Com, 
119. 

Liability  for  breach  of  covenant 
Armstrong  e.  Wing,  10  Hun^  520. 

HIGHWAYS. 

Right  of  persons  with  defective 
sight  to  travel  in.  Peach  t.  CSty 
of  Utica,  10  Hun,  477. 

An  unauthorized  continuance  of 
obstruction  of,  a  nuisance.  Moore 
e.  Jackson.  9  Abb.  Neie  Ca$.  211. 
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Commissioners  of  highways  not 
agents  of  town.  People  eg  rd. 
Van  Ecuren  v.  Auditors  of  Esopas, 
10  Han^  551. 

Meaning  of  ''sidewalk*'  in  a 
covenant;  width  of,  not  judicially 
noticed.  Porter  c.  Waring,  2  AUf. 
New  Ciu.  280. 

Sidewalks  protected.  X.  1876, 
p.  822,  c.  840. 

Laying  out  and  altering  high- 
Ways.  L,  1877,  p.  641,  c.  465, 
am'd'g  1  R.  S.  c.  16,  pt.  1,  tit  1, 
art.  4;  L.  1876,  p.  270,  c.  271. 

Bridge  between  adjoining  towns ; 
partial  cesser  of  user  of  highway. 
Beckwith  «.  Whalen,  65  N.  F. 
822;  5  LoM.  878;  9  Hun,  408. 

Effect  of  partial  user.  Beck- 
with V.  Wlialcn,  0  Hun,  408. 

Construction  and  maintenance  of 
lailroad  crossing  bridges.  Hayes 
«.  N.  Y.  0.  &  H.  R.  R  R.  Co.,  9 
^UA,  68. 

Labor  regulated.  L.  1876,  p. 
828,  c.  848. 

Supervisors  to  levy  arrearages  of 
of  highway  tax.  L.  1877,  p.  216, 
c  197,  am'd'g  1  R.  8.  c.  16,  tit.  1, 
art.  8,  §  50. 

Railroad  companies  may  com- 
mute for  highway  labor.  L.  1877, 
p.  857,  c.  844. 

Notice  of   hearing  appeal  and 

order  by  two  of  three   referees. 

People  ex  rd.  Becker  v.  Burton,  65 

N  r.  452. 

Inspection  of  turnpikes  and 
plankroads  by  highway  commis- 
sioners. L.  1877,  p.  171,  c.  164, 
am'd'g  L.  1873,  c.  440.  L.  1877, 
p.  507,  c.  440:  L,  1876,  p.  81,  c. 
102,  p.  427,  c.  416. 

Order  directing  removal  of  en- 
croachment; form  of,  when  signed 
by  only  two.  Phillips  v,  Schu- 
maker,  10  HuHy  405. 


HOMICIDE. 

Defined  and  punished.  L.  1876, 
p.  817,  c.  888. 

While  committing  felony.  Dolan 

V.  People,  64  JV;   r.  485;  6  iZtm, 

282. 

HOTELS. 

Proprietors  to  guard  bathing 
places.     X.  1877,  p.  485,  c.  427. 

See  Ikn-Eesfbrs. 

HUSBAND  AND  WIFE. 

Ante-nuptial  contracts  remain  in 
force.  Curry  v,  Curry,  10  JJu», 
866. 

Executory  agreement  for  settle- 
ment, and  effect  of  breach.  Pierce 
V,  Pierce,  9  Hun,  50. 

Mortgage  to  wife,  valid.  Mix  v. 
Andes  Ins.  Co.,  9  Hun,  897. 

Pendency  of  divorce,  no  defense 
to  suit  for  necessaries.  Lord  v. 
Thompson,  41  Super,  Ct.  (J,  df  8.) 
115. 

Distinction  between  possession 
of  husband  and  of  wife.  Alex- 
ander V,  Hard,  64  JV.  F.  228. 

Married  woman  exclusive  occu- 
pant of  real  property.  Porter  d* 
McQrath,  41  Super.  Ct.  (J.  A  8.) 
84. 

Agency  of  husband  for  wife  ; 
power  to  fill  blank  in  mortgoge. 
Smith  fj.  Fellows,  41  Super.  Ct.  {J. 
d:  8.)  86. 

Agency  for  purpose  of  drawing 
from  savings  bank.  Allen  v.  Wil- 
liamsburgh  Savings  Bank,  2  Alb. 
Neu>  Cm.  ^2. 

Equitable  title  of  wife  against 
husband's  creditors.  Lowry  ©. 
Smith,  9  Hun,  514. 

Liability  of  wife  for  considera- 
tion received  by  her.  Spencer  «. 
Humiston,  9  /Tim,  71. 
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Promissory  note  of  wife— what 
constitutes  bcpefit  to  separate 
estate.  Willsey  «.  Hutcliiiis,  10 
Sun,  602. 

Married  woman's  liability  on 
indorsement.  Gfroehner  e.  Mc- 
Carty,  2  Ahb.  Hem  Cm,  76. 

Estate  of  married  woman  not 
liable  for  personal  medical  attend- 
ance. Webber  «.  Spaunbake,  2 
Bedf.  8urr.  258. 

Intention  to  charge  separate  es* 
tate  may  be  shown  aliunde.  Sher- 
wood «.  Archer,  10  Hun,  78. 

Circumstantial  evidence  of  in- 
tent to  charge  separate  property. 
Conlin  e.  Cantrell,  64  Jf,  T, 
217. 

Wife's  action  against  husband 
for  expense  of  separate  support. 
Pierce  e.  Pierce,  9  Hun,  60. 

Husband's  recovery  for  wife's 
services  to  sick  boarders.  Rey- 
nolds 9.  Robinson,  64  IT,  T.  680. 

INDEMNITY. 

What  is  breach  of  indemnity  to 
sheriff,  on  seizure  of  goods.  John- 
son e.  Gilbert,  9  Hun,  469. 


INDICTMENT. 

Of  crimes  committed  on  rail- 
roads.    L.  1877,  p.  179,  c.  167. 

For  homicide  while  engaged  in 
felony.  Dolan  v.  People,  64  N. 
F.  486;6J?an,282. 

For  obscene  writing.  People  «. 
Hftllenbeck,  2  Alb.  New  Cm.  66. 

For  perjury,  and  variance  there- 
under. Harris  «.  People,  64  N.  T. 
148;  4  Hun,  1. 

Age  of  prisoner,  when  material. 
People  €x  rel  Ziegler  v.  Justices  of 
Special  Sessions,  10  Hun,  224. 

Misnomer.    Plea  in  abatement. 


Demurrer.    Bamesciottav.  Paople, 
10  Hun,  187. 

Plea  in  abatement;  defect  ^f 
grand  jury.  Dolan  9.  People,  04 
Jf.  T.  485;  6  Hun,  832. 

INFANTS. 

Infant's  liability  for  fraud. 
Hewitt  V.  Warren,  10  Hun,  660. 

Petition  and  conveyanoe.  Cole 
e.  GourUiy,  9  Hun^  493. 

Mortgage  is  a  sale  within  the 
act.  Battell  o.  Torrey,  65  H.  7. 
294. 

INJUNCTION. 

Against  false  trade  circular 
without  injury.  Briggs  e.  Tick, 
65  N.  T.  669. 

Against  obstruction  of  lights. 
Shipman  e.  Beers,  2  Ahb.  New  Com. 
436. 

Against  court-martial.  Peranlt 
e.  Rand,  10  Hun,  222. 

At  suit  of  judgment  creditor 
against  waste.  Vandemark  «. 
Schoonmaker,  9  Hun,  16. 

Against  building,  not  granted 
in  case  of  doubt  Clark  v.  N.  T, 
Life  Ins.  &  Trust  Co.,  64  N.  T. 
88:  7  Xoju.  822. 

When  allowable  for  obstmctioa 
of  canal  or  water-way,  by  eleva- 
tors, Ac.  People  e.  Uorton,  64  if. 
Y.  610;  6  Hun,  616. 

To  retrain  cutting  timber,  not 
granted  for  mere  threats.  Qriffin 
e.  Winne,  10  Hun,  671. 

Consent  of  owner  to  use  of  high- 
way by  railroad  company.  Mur- 
dock  V.  Prospect  Park,  &c.  It  R» 
Co.,  10  Hun,  698. 

Owner  assessed  may  enjoin  as- 
sessment when  others  are  omitted.. 
Hasson  e.  City  of  Rochester,  66 
N.  7.  616;  6  Lobm,  185. 
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niosory  or  sioister  purpose  of 
action.  Hull  «.  Ely,  2  Ahb.  Nea 
Com.  440. 

Not  void  bocause  broader  than 
complaint.  Mayor,  &c.  «.  N.  Y. 
&  BUtcn  Island  Ferry  Co.,  64  K, 
T.  023. 

Liability  of  corporation  for  con- 
tempt: abetting  violation.  Mayor, 
Ac  9.  N.  T.  &  Staten  Island  Ferry 
Co.,  64  JV:  r.  622. 

Waiver  of  due  notice  of  motion. 
Health  Dept.  of  N.  T.  v.  Police 
Bept,  41  Super.  Ct.  (J.  A  8.)  828. 

Application  should  be  on  affida- 
vit. Chatterton  «.  Ereitler,  2  AJib, 
New  Cos.  453. 

Bupplementaiy  affidavits  not 
aervMl.  Jacobs  v.  Miller,  10  Hun, 
280.  Compare  Code  of  Civ.  Pro.  $ 
627. 

Reference  to  ascertain  damages 
under,  what  it  determines.  Palmer 
«.  Foley,  2  Ahb.  New  Ca$.  191. 

Reference  to  ascertain  damages, 
when  allowed.  Waterbury  «. 
Bouker,  10  Bun,  262. 

Damages  cannot  be  awarded, 
except  under  the  undertaking. 
What  items  recoverable.  Remedy 
only  by  action,  and  reference  only 
after  judgment.  Lawton  «.  Green, 
64  i\r.  T.  826;  5  Sun,  157. 

INNKEEPERS. 
Effect  of  the  act  of  1866:  evi- 
dence and  burden  of  proof.    Fan- 
cett  V.  Nichols,  64  If.  Y.  877. 
See  Excibb;  Hotels. 

INQUEST. 
Not  taken  on  verified  pleadings, 
for  want  of  affidavit  of  merits.    L, 
1876,  p.  455,  c.  481. 


INSANE  PERSONa 
Insane— cannot  bring  ejectment. 


Burnet  e.  Bookstavcr,  10  Hun^ 
481. 

Proceedings  for  sale  of  real  es- 
tate. Matter  of  Valentine,  10 
Hun^  88. 

Insanity  of  party,  a  ground  for 
refusing  order  for  examination  be- 
fore trial.  Mason  v.  Libbcy,  2  Alb. 
New  Com.  187. 

Care  and  management  of  the  in- 
s^ftue.    L.  1876,  p.  *^65,  c.  267. 

INSURANCE. 

I.   GeNSRAL  pRUrCIFLES. 

Written  application,  when  an  aol 
of  the  company.  Taylor  v.  Mutual 
Benefit  Life  Ins.  Co.,  10  Hun,  52. 

Application  for,  when  company 
estopped  as  to  erroneous  answer. 
Higgins  V.  Phoenix  Mut.  Life  Ins. 
Co.,  10  Hun,  450. 

Agent  acting  for  company ;  when 
company  estopped  by  acts  of  agent. 
Gates  e.  Penn.  Fire  Ins.  Co.,  10 
Hun,  489. 

Effect  of  answering  falsely  in  a 
form  directed  by  agent  distin- 
guished from  informing  the  agent, 
and  of  answers  modified  by  him. 
Baker  e.  Home  life  Ins.  Co.,  64 
N  T.  648. 

Application  not  brought  home 
to  the  company,  not  part  of  the 
policy.  Vilas  e.  N.  T.  Central  Ins. 
Co.,  9  Hwn^  121. 

Waiver  of  clause  requiring  writ- 
ten consent.  Pechner  «.  Phesnix 
Ins.  Co.,  65  N  Y.  195. 

Power  of  agent  to  waive  condi- 
tion. Pechner  e.  Phoenix  Ins.  Co., 
65  N.  Y.  195. 

Local  agent  not  authorized  to 
waive  condition  as  to  proofs.  Van 
Allen  «.  Farmers^  Joint  Stock  Ins. 
Co.,  64  if.  Y.  469;  4  Hun,  418. 
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Company  estopped  by  agent^s 
Terbal  waiver  of  condition  that 
non-occupation  should  be  indorsed. 
Adams  v,  Greenwich  Ins.  Co.,  9 
Swif  45. 

Indorsement  of  consent  to  viola- 
tion of  condition;  power  of  gen- 
eral agent  to  waive.  Walsh  v, 
Hartford  Fire  Ins.  Co.,  0  JJun,  421. 

Waiver  of  limit  of  time  for 
proving  loss.  Blossom  v.  Lycom- 
ing Fire  Ins.  Co.,  64  If.  T.  162. 

Credit  by  company  to  agent,  not 
payment  of  premiuuL  Wright  v. 
Equitable  Life  Assur.  Soc.,  41 
Super.  Ct.  (/.  df  S.)  1. 

Written  prevails  over  printed 
matter  in  contract.  ''Memoran- 
dum clause."  Burt  v.  Brewers* 
and  Malsters*  Ins.  Co.,  9  HuUy  383. 

Limitation  of  action  on  policy ; 
effect  of  injunction  restraining  ac- 
tion. Wilkinson  «.  First  Nat.  Fire 
Ins.  Co.,  9  Hun^  522. 

Increased  risk ;  false  representa- 
tions or  breach  of  warranty  not 
available  as  defense  in  insurance 
case,  under  allegation  of  increase 
of  risk  after  policy  obtained. 
Whitney  v.  Black  River  Ins.  Co., 
9  Han,  87. 

When  policy  avoided  by  transfer 
of  interest  by  assured.  Notice  of 
loss.  Laches  in  presenting.  Sher- 
wood e.  Agricultural  Ins.  Co.,  10 
Sun,  593. 

What  is  "other  insurance." 
Adams  v.  Greenwich  Ins.  Co.,  9 
Sun,  45. 

•  Offer   to   allow    judgment   for 

premiums.  '   Harris   e.  Equitable 

Life  Assur.  Soc,  64  M  F.  196;  8 

Sun,  724  ;  6  r.  <ft  a.  108. 

Settlement    of    loss — check   of 


by  the  receiver  of  the  companyt 
before  presentatioxr  of  the  check. 
Merrill  v.  Anderson,  10  Hun,  C04. 

Company  cannot  recover  against 
wrongdoers  after  insured  has  re- 
leased them.  Connecticut  Fire 
Ins.  Co.  V.  Erie  Railw.  Co.,  10 
Sun,  59. 

Re-insuranco  with  foreign  cor- 
poration. Casserly  v.  Manners,  9 
Sun,  695. 

n.  Mabikb  Ikbttbavcb. 

Actual  as  distinguished  from 
constructive  loss.  Abandonment 
Burt  «.  Brewers'  &  Malsters*  Ins. 
Co.,  9  Sun,  383. 

Right  of  abandonment — accept- 
ance. Hubbell  V.  Great  Wes- 
tern Ins.  Co.,  10  Sun,  167. 

Proof  of  barratry,  what  consti- 
tutes it.  Atkinson  v.  G.  Western 
Ins.  Co.,  65  JV:  r.  531;  4  Dafy,  1. 

HL  FiBB  Inburakck. 


eompany — ^withdrawal   of    money  1556. 


Fire  policy,  payable,  "as  inters 
est  may  appear.*'  What  is  fire 
insurance?  Authority  of  general 
agent  to  waive  condition.  Agent's 
misstatement  in  application.  Pit- 
ney p.  Glen's  Falls  Ins.  Co.,  65  If. 
Y.  6;  61  Barb.  335. 

Insurance  on  real  and  personal 
property— condition  as  to  incum- 
brances— policy  avoided  only  as  to 
the  portion  incumbered.  Merrill 
V.  Agricultural  Ins.  Co.,  10  Sun, 
428. 

Meaning  of  words  "standing 
detached."  Hill  v.  Uibemia  Ins. 
Co.,  10  Sun,  26. 

Statement  of  distance  from 
neighboring  buildings  a  warranty. 
Mamlok  v.  Franklin,  65  If.   T. 
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Prolubition  of  kerosene  oil. 
Matson  v.  Farm  Building  Fire  Ins. 
Co..  0  JJi/7^  415. 

Powers  of  agent ;  when  company 
bound  by  acts  of.  Waiver  of  con- 
dition as  to  notice  of  loss.  Van 
Allen  «.  Farmcr^s  Joint  Stock  Ins. 
Co.,  10  Ilun,  807. 

limitation  of  time  to  sue.  In- 
sarablc  interest, — mortgage  from 
husband  to  wife.  Mix  v.  Andes 
Ins.  Co.,  0  Hun,  897. 

IV.  LiVB  Inburancs. 

Executory  agreement  to  continue 
policy  and  give  credit,  revocable. 
Evans  v.  U.  S.  Life  Ins.  Co.,  64  N. 
r.  804;  dffun,  587;  G  7\  <fi  C7.  331. 

Permit  to  travel  and  inability  to 
return.  Evans  «.  U.  8.  Life  Ins. 
Co.,  G4  iV:  r.  804;  8  Mun^  687;  6 
T.  d  C.  331. 

What  is  severe  sickness  or 
disease.  Boos  v.  World  Mut.  Life 
Ins.  Co.,  04  J^.  F.  230;  4  Hun,  133. 

Effect  of  insanity ;  suicide  clause. 
Weed  V,  Mut.  Benefit  Life  Ins.  Co., 
41  Super  Ct.  {J.  d  5.)  476. 

Suicide    clause;   insanity.      De 

Gogorza  «.  Knickerbocker  Life  Ins. 

Co.,  05  K  T.  232. 

Forfeiture  of  life  policies.  L, 
1877,  p.  342,  c.  821,  am'd'g  X. 
1870,  c.  841,  S  1.  X.  1870,  p.  322, 
a  841. 

VI.  Ikbuiu]^cx  Comfanixs. 

.     Companies*  names.    X.  1877,  p. 
^220,  c.  211. 

Reduction  of  board  in  fire  and 
marine  companies.  X.  1877,  p. 
105,  c.  183. 

Amount  of  capital  of  fire  and 
marine  companies.  X.  1877,  p. 
227,  c.  209. 

X.  1875,  p.  631,  c.  465— requir- 
ing payment  of  certain  premiums 


to  fire  departments  of  cities,  &c., 
and  forbidding  agents  to  act  until 
they  have  given  bonds  therefor,  is 
am'd  in  |  4  by  exempting  Albany, 
and  in  other  respects  by  X.  1876, 
p.  835,  c.  350. 

Tax  for  fire  department  of  N. 
Y.    X.  1877,  p.  67,  c.  04. 

False  statements  by  fire  com- 
panies.    X.  1877,  p.  257,  c.  241. 

X.  1853,  p.  890,  c.  403,  §  9,  as 
am'd  by  X.  1875,  p.  147,  c.  170, 
defining  the  purposes  for  which 
life  and  health  insurance  com- 
panies may  hold  real  estate,  is 
further  om'd  by  X.  1870,  p.  834, 
c.  857. 

Regulation  of  companies  insur- 
ing plate  glass.  X.  1877,  p.  600, 
c.  439. 

Re-insurance  of  life  risks.  X. 
1877,  p.  249,  c.  229. 

Preferences  in  contemplation  of 

insolvency.     Casserly  t.  Manners, 

9  Hun,  095. 

Vm.     Iksurakcb   Depabtxekt. 

Securities  in  insurance  depart- 
ment, how  controlled  and  applied. 
People  ftB  rd.  Ruggles  «.  Chap* 
man,  04  K  Y.  657. 

Rooms  of  Insurance  deportment, 
X.  1877,  p.  481,  c.  423. 

INSOLVENCY. 

SufiSciency  of  petition  relin- 
quishing judgment.  Augsbury «. 
Crossman,  10  Hun,  889. 

Discharge  under  fourteen  day 
act.  Dieckerhoff  «.  Ahlborn,  2 
Mb.  New  Cos.  872. 

INTEREST. 

Not  allowed  upon  interest  credit- 
ed. Sullivan  v.  Fosdick,  10  Hun, 
173. 

When  allowed  on  recovery  of 
money  hod  and  received.  Boyce 
«.  Wight,  2  Alb.  New  Com.  103. 
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IntereBt  follows  principal.  Bar* 
bey  «.  Ladington,  10  Stm^  805. 

INTERPLEADER. 
Of  assignee  in  bankraptcj  with 
creditor.    Br.  &  Mai.  Ins.  Co.  e. 
Davenport,  10  Hun,  264. 

JOINDER   OF  ACTIONS. 

What  is  same  transaction  or  sub- 
ject matter.  Wiles  «.  Saydam,  64  K. 
T.  178;  S^un,  604;  6  7.  <£  (7.  292. 

One  action  does  not  lie  upon  two 
distinct  undertakings.  Cook  e. 
Horwitz,  10  Hun,  586. 

JOINT  DEBTORS. 

Proceedings  to  revive  judgment 
against  heirs,  &c.  Wallace  «. 
Swinton,  64  If.  Y.  188. 

JUDGMENT. 

In  replevin.  Cochran  e.  Gott- 
wald,  41  Super.  Ct.  {J.  d  8.)  817. 

Form  of  verdict  and  judgment. 
Phillips  0.  Melville,  10  Hun,  211. 

Entry  in  action  against  two  de- 
fendants, where  only  one  answers. 
Effect  of  reversal  where  one  ap- 
peals. Howk  V,  Bishop,  10  J7ttn,500. 

Cannot  be  entered  until  all  the 
issues  are  decided.  Backing  o. 
Hauselt,  9  Hun,  683. 

Entered  on  insufficient  affidavit 
of  service  of  summons,  is  without 
jurisdiction.  Spaulding  v.  Lyon, 
2  Alib.  New  Co*.  203. 

When  fraudulent  because  en- 
tered on  false  admission.  Peck  v. 
Richardson,  9  Hun,  567.  Compare 
Code  of  Civ.  Pro.  {  434,  last 
clause. 

Judgment  recovered  against  one 
as  assignee — when  binding  on  him 
individually.  Van  Slyck  «.  New- 
ton, 10  Hun^  554. 


Justice's  judgment,  impeachable 
by  proving  appearance  unauthor- 
ized. Sperry  v.  Reynolds,  65  N. 
r.  179. 

Filing  of  transcript  of  marine 
court  judgment,  supersedes  right 
to  execution  in  that  court.  Ober- 
warth  V.  McLean,  2  A£b.  Ntm  Co*. 
210. 

Action  to  8ct-o£F  judgment. 
Effect  of  prior  assignment.  Pronty 
«.  Swift,  10  Hnn,  232. 

Court  cannot  allow  tender  to  be 
made  afterwards,  which  sliould  be 
made  before  trial.  Bruce  «.  Kelly, 
2  AJUb.  New  Com.  81. 

Effect  of  setting  aside,  on  con* 
structive  possession  held  under. 
Dawley  e.  Brown,  9  Hun,  461. 

Extinguished  by  payment  with- 
out assignment.  Shumway  e. 
Cooley,  9  ZTun,  .131. 

Offer  of  judgment — trial  of  ac- 
tion before  expiration  of  ten  days. 
Herman  «.  Lyons,  10  Hun,  111;  8. 
C,  2  Alib,  New  Com.  90.  See  Code 
of  Civ.  Pro.  S  788. 

Offer  of,  equivalent  to  rescission 
of  contract.  Harris  e.  Equitable 
Life  Assur.  Soc.,  64  il^  F.  196;  8 
Hun,  724;  6  r.  <ft  R  108. 

Action  to  vacate  for  fraud. 
Stilwcll  V.  Carpenter,  2  AJSb.  New 
Cm,  288. 

Action  upon  foreign  judgment 
Cassidy  e.  Leitch,.  2  AJUb.  New  Com, 
315. 

Jurisdiction  is  presumed,  of 
judgment  of  U.  S.  circuit  court 
Action  on,  not  suspended  by  ap- 
peal without  security.  Matson  «. 
Burt,  9  Hun,  470. 

Lien  of  judgment  made  subject 
to  satisfied  mortgage.  Barnes  v. 
Mott»  64  JIT.  r.  897. 
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JUDICIAL  SALE. 

Bids  at — duty  of  sherifi  as  to 
proceeds  of  sale.  Dickson  v. 
Frazer,  0  ffun,  191. 

BoTia  Jide  purchasers  protected. 
Ellsworth  «•  Lockwood,  0  ffuuy 
548. 

Judicial  sales  in  co\inty  of 
Kings.  Kerrigan  v.  Force,  0  ffun^ 
185.     X.  1870,  p.  467,  c  489. 

JURISDICTION. 

Of  State  coarts  orer  action 
against  assignee  in  bankruptcy. 
Br.  &  Mai.  Ins.  Co.  «.  Davenport, 
10  Hun,  264. 

Over  action  by  assignee  in  bank- 
ruptcy. Olcutt  V.  Maclean^  10 
JSun,  277. 

Of  action  against  assignee  in 
bankruptcy  to  recover  property 
taken  by  him.  Ansonia  Brass,  &c. 
Co.  V.  Pratt,  10  Hun,  443. 

Of  foreign  court  acquired  by 
publication.  Hunt  v.  Hunt,  9 
Han,  623. 

Of  foreign  court  based  on  fraud. 
Stanton  o.  Crosby,  9  HtMy  370. 

Of  action  for  nuisance  caused  in 
another  State.  Ruckman  v,  Qreen, 
9  Hun^  225. 


JURIES. 

Drawings  confirmed, 
p.  288,  c.  271. 


L.  1877, 


JUSTICES'  COURTS. 


2  E,  8,  228,  S 15,  regulating  the 
mode  of  service  of  summons  in 
actions  in  justices'  courts,  amended 
by  omitting  requirement  of  read- 
ing the  summons  to  the  defendant, 
and  by  providing  instead  thereof, 
that  a  copy  of  the  summons  be 
delivered  to  and  left  with  the  de- 
fendant.     L.  1876,  p.  -279,  c.  277. 

Code  of  Pra  §  53,  subd.  10,  pro- 


viding for  jurisdiction  of  justices 
of  the  peace,  in  actions  for  chat- 
tels, amended  by  extending  the 
jurisdiction  to  cases  where  the 
value  of  the  property  is  stated  in 
the  affidavit  of  the  plaintiff  to  be 
two  hundred  dollars.  L.  1876,  p. 
453,  c.  431. 

Evidence  of  service  and  appear- 
ance. Speiry  «.  Reynolds,  65  2f. 
T.  179. 

When  attachment  may  be  short. 
Haviland  «.  Wehlc,  05  N,  T,  85. 

Title  to  land,  when  in  question. 
Ryan  v.  Harrigan,  9  Huti,  520. 

Requisites  of  notice  of  appeal 
as  to  ground  of  want  of  jurisdic- 
tion, Sperry  «.  Reynolds,  65  N, 
r.  179. 

Liability  on  undertaking  on  ap- 
peal Humerton  v.  Hay,  65  N.  Jl 
380. 

Practice  on  non-suit  in  county 
court.  Motion  for  new  triaL 
County  court  cannot  order  excep- 
tions to  be  first  heard  at  general 
term.  Boyd  «.  Cronkrite,  10  ^un, 
574. 

LACHES. 

Of  owner  of  property  assessed. 
Guest «.  City  of  Brooklyn,  9  Hun^ 
198. 

LANDLORD  AND  TENANT. 

Liability  for  rent  when  tenant 
refuses  to  perform.  Becar  v.  Flues, 
64  N,  r.  518. 

Liability  for  rent  after  change  of 
grade.  Gallup  «.  Albany  Railw. 
Co.,  65  N.  r.  1. 


LARCENY. 

Distinguished  from  trespass. 
McCourt «.  People,  64  N.  Y.  i>8a. 

Temporary  use  of  boat  is  not. 
Waoser  v.  Wjckofl,  9  Hun^  !»« 
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LEASE. 

Parole  lease  in  fvjburo.  Becar  o. 
Flues,  04  N,  F.  518. 

Rights  of  the  parties  as  to  light 
and  air.  Doyle  o.  Lord,  64  N.  T, 
4S2;  7/.  db8.4&l. 

Effect  as  to  cartilage.  People 
ev  reL  Murphy  c.  Gedney,  10  Hun^ 
161. 

Reservation  of  right  of  way. 
Forsyth  «.  Hartnett,  10  iZtfA, 
673. 

Bub-tenants*  emblements.  Sam- 
son e.  Rose,  65  N,  T.  411. 

Clause  giving  lien  for  rent. 
McCaffrey  v.  Woodin,  66  If.  T. 
469;  63jBar6.  816. 

Demand  before  suit  against 
surety.  Ducker  «.  Rapp,  41  Su- 
per. CL  {J,    &i  8.)  236. 

Administrator  liable  for  lease 
held  by  decedent  renewed  in  his 
own  name.  Green  «.  Green,  2 
Bed/,  8urr.  408. 

LEGACIEa 

What  words  in  will  prevent 
general  legacies  from  vesting  on 
death  of  testator.  Talmadge  v. 
Williamson,  2  Bed/.  8utr.  453. 

Lapse  of  legacy  by  death. 
Matter  of  Goodrich,  2  Bed/.  8urr. 
45. 

Legacy  to  debtor.  Stevens  v. 
Stevens,  2  BetJ/  8wrr.  265. 

Conditional  legacy.  Booth  o. 
Cornell,  2  Bed/.  8urr.  646,  rev'g 
Id.  261. 

Remainder  in  pecuniary  legacy. 
Smith  V.  Van  Ostrand,  64  If.  Y. 
278;  8  Han,  450;  ^  T.  A  C.  664. 

Interest  on  legacy,  payable  one 
year  after  letters  issue.  Rogers  f>. 
Rogers,  2  Bed/.  8urr.  24. 

Litercst  on  legacies,  from  what 


time  payable.  Lynch  «.  Mahoney, 
2  Becif.  Surr.  434. 

Interest  on  legacies,  when  paya- 
ble. Wheeler  v.  Ruthven,  2  Bed^. 
Surr.  401. 

Annuities, when  payable.  Kerri- 
gan V.  Kerrigan,  2  Bed/.  Surr.  617. 

LIBEL. 

Actual  malice — exemplary  dam- 
ages. Samuels  «.  Evening  Mail 
Assoc,  0  Hun,  288. 

Examination  of  defendant  be- 
fore trial,  not  allowedin  action  for 
libel.  Phoenix  v.  Dupuj^  2  J2& 
JV^  Coi.  146. 

UEN. 

Given  by  clause  in  lease.  Mc- 
Caffrey t>.  Woodin,  65  If.  T.  459; 
62  Barb.  316. 

LIMITATIONS  OF  ACTIONS. 

When  begins  to  run  against 
claim  for  personal  services. 
Nicholl  V.  Larkin,  2  Bed/.  Surr. 
236. 

What  limitation  of  action 
against  sheriff.  Seward  e.  Kessler, 
41  Super.  Ct.  (J.  df  &)  539.  And 
Ree  Code  of  Civ.  Pro.  §§  388,  885. 

Deposit  at  interest  subject  to 
draft.  Sullivan  v.  Fosdick,  10 
Hun,  178. 

Of    action   for   mesne    profits; 

pleading.   Grout  «.  Cooper,  0  JSim, 

326. 

Injuries  to  the  person.  X.  1876, 
p.  453,  c.  431.  Compare  Code  of 
Civ.  Pro.  §§  382-384. 

Limitation  does  not  run  against 
remainder-man.  Bennett  v.  Gar- 
lock,  10  Hun,  828. 

Statute  applies  to  religious  cor- 
porations. Ref.  Ch.  G.  V.  School- 
croft,  65  If.  T.  134;  6  Lane.  206. 
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Payment  on  account,  as  an  ac- 
knowledgment. Bowe  «.  Qano,  0 
Sun,  0. 

Acknowledgment  of  debt  does 
not  revive  fraud.  Fritts  «.  Slnde, 
^Jlun,  145.  Compare  Code  of  Civ. 
Pro.  {  882,  subd.  1. 

Bar  removed  by  written  promise 
to  pay  iutercst.  Eincaid  «.  Archi- 
bald, 10  Han,  0. 

Suspended  by  disabilities  not 
named  in  statute.  Jennings  «. 
Jones,  2  /2^.  Surr,  05. 

Effect  of  bankruptcy  of  debtor. 
Yon  Sachs  9.  Eretz,  10  Harij  95. 

Statutory  suspension  does  not 
apply  to  limitation  by  contract. 
"Wilkinson  v.  First  Nat.  Fire  Ins. 
Co.,  0  Uun,  522.  8.  P.  Code  of 
Civ.  Pro.  i  400. 

LOAN. 

Loan  of  proceeds  of  sale  of 
stolen  goods,  valid.  Warren  v. 
Haight,  05  N.  Y.  171. 

LOTTERIES. 
What  arc.      Wilkin&on  «.  Gill, 
10  Han,  150. 

MALICIOUS  MISCHIEF. 

Defacement  of  scenery,  &c.  X. 
1877,  p.  620,  c.  451. 

MALICIOUS  PROSECUTION. 

Against  witress  for  false  testi- 
mony on  which  indictment  was 
found,  charging  no  crime.  Den- 
nis V.  Ryan,  05  K  71  885;  6  Lam. 
850;  (^ZBarb.  145. 

In  charging  trespasser  with  lar- 
ceny. Wanserv.  Wyckofl,  9  Bun, 
178. 

MANDAMUS. 
To  comptroller  of  N.  T.  to  exe- 


cute lease.  People  ezrd.  Schanck 
«.  Green,  04  K  T.  490  ;  0  Hun, 
11. 

To  compel  town  to  pay  judg- 
ment refused  because  they  had  no 
notice  of  the  action.  Pco])le  ex  reL 
Van  Keuren  «.  Auditors  of  Esopus, 
10  Hun,  551. 

When  writ  should  be  alternative 
instead  of  peremptory.  People  ex 
rel.  Mott  V.  Supervisors  of  Greene, 
04  If.  r.  000. 

Omission  to  take  issue  on  return. 
People  ex  rel.  Tenth  Nat.  Bank  «. 
Board  of  Apportionment,  04  if.  71 
027;  SHun,  11. 

MANUFACTURING,    &C.   COM- 
PANIES. 

General  act  amended  in  $  1,  by 
L.  1877,  p.  886,  c.  874. 

Dissolution  in  case  of  contro- 
versy.    L.  1870,  p.  474,  c.  442. 

Consolidation.  L.  1877,  p.  880, 
c.  874,  S  2,  and  X.  1807,  c.  900, 

§1. 

2  L.  1800,  p.  1890,  c.  838,  $  8, 
allowing  companies  to  hold  stock 
in  certain  others,  extended,  by  L. 
1870,  p.  834,  c.  858. 

Power  to  mortgage ;  estoppel  by 
mortgage ;  mortgage  of  franchise ; 
after-acquired  property.  Carpen- 
ter V.  Black  Hawk  Gold  Mining 
Co.,  05  N.  r.  48. 

L.  1874,  p.  174,  c.  149,  §  2,  mak- 
ing stockholders  individually  lia- 
ble to  the  amount  of  their  stock, i 
Aud  defining  who  are  deemed  suchl 
stockholders,   is    repealed    by  X.< 
1870,  p.  889,  c.  808. 

Liability  of  trustee  neglecting  to 
file  report.  Wliitncy  Arms  Co.  «. 
Bariow,  41  Super.  CL  (J.  di  8.)  220. 

Trustee  not  liable  to  co-trustee: 
estoppel  as  to  trusteeship.  Easter- 
ly 9.  Barber,  05  If.  T.  252. 
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Defendant  not  chargeable  as 
stockholder  and  as  trustee  in  same 
action.  Wiles  v.  Baydam,  64  N. 
r.  178;  8  Ilan,  G04;  0  T.  <§  0.  292; 
10  Bun,  578. 

Liability  of  tmstees  for  a  failnre 
to  file  report.  Each  creditor  may 
maintain  separate  action.  Wiles 
9,  Suydam;  10  Hun,  578. 

Judgment  in  favor  of  corporation 
—an  estoppel  to  action  against  its 
trustees.  Tyng  e.  Clarke,  0  Hun^ 
269. 

MARCra  COURT. 

Wlien  attachment  may  be  short. 
Haviland  v.  Wehle,  65  N.  F.  85. 

Attachment  bond  must  be  sealed. 
Tiffany  «.  Lord,  65  -Y.  T,  310. 

Execution  on  judgment  of,  can- 
not be  enforced  by  a  marshal  after 
filing  of  transcript.  Oberwarth  r. 
McLean,  2  Abb.  New  Cos,  210. 

Number,  salary,  &c.,  of  the  offi- 
cers of  the  marine  court  regulated. 
X.  1876,  p.  434,  c.  413. 

Security  for  costs  from  non- 
reddento.    L.  1876,  p.  104,  c.  136. 

MARRIAGE. 

Solemnizable  by  justices  and 
judges  of  courts  of  record.  L. 
1877,  p.  487,  c.  430,  am'd'g  2  R 
B.  c.  8,  pt.  2.  tit.  1,  art.  1,  §  8. 

Marriage  of  slaves.     Effect  of 

emancipation.     Minor  e.  Jones,  2 

JR^.  Surr.  289. 

MASTER  AND  SERVANT. 

Contract  for  service  without 
specifying  kind.  Hagan  e.  Do- 
mestic Sewing  Machine  Co.,  9 
Burij  78. 

Liability  of  master  for  injury'  to 
servant.  Besel  v,  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  9  EuUf  457;  Jones 


«.  Roach,  41  A^MT.  Ct.  (J.  db  8.) 
24a 

The  ground  of  lisbility  of  master 
to  servant  for  foreman's  negli- 
gence. Malono  e.  Hathaway,  64  N. 

r.  5. 

Master  liable  for  reckless  though 
not  willful  act.  Rounds  «.  Del., 
Lack.  &  W.  R.  R.  Co.,  64  N.  r. 
129;  8  ^«n,^829;  5  T.  dk  0. 
475.  ^ 

MECHANICS  LIEN. 

Filed  after  decease  of  owner 
under  Kings  and  Queens  counties 
act.  Marryatt  e.  Riley,  2  AJOk  Sm 
Cos.  119. 

Meaning  of  the  word  ''labor.'* 
Chapter  478  of  1862.  Architect 
Strykcr  e.  Cassidy,  10  iSTuA,  18. 

WJiat  is  a  basis  for  a  lien  under 
chap.  489  of  1878.  Within  what 
time  notice  must  be  filed.  Chase 
9.  James,  10  JSTun,  506. 

Time  for  foreclosure ;  requisites 
of  notice ;  application  for  continu- 
ance; personal  judgment  under 
New  York  act.  Darrow  e.  Mor- 
gan, 65  N.  T.  333. 

Construction  and  effect  of  Rens- 
selaer county  act.  Cheney  «. 
Troy  Hospital  Assoc,  65  Jf,  7. 
282. 

Joint  liability  of  contractors  in 
a  proceeding  to  foreclose.  Bur- 
roughs e.  Fosteran,  2  Ahb.  Nm 
Cos.  333. 

Action  to  foreclose,  an  action  is 
rem,  Marryatt  e.  Riley,  2  Ahb,  JSm 
Cos.  119. 

Effect  of  mortgage  taken  to  se- 
cure same  debt.  Hall  e.  Petti- 
grove,  10  ffun^  609. 

Under  Kings  and  Queens  coun* 
ties  act,  collusive  payment  inef- 
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fectual  against.  Hofgesang  v. 
Meyer,  2  Ahb,  New  Cob.  111. 

General  law, — sale  of  property 
daring  performance  of  contract, — 
liability  of  purchaser — notice  of 
liens.  Tilcy  «.  Thousand  Island 
Hotel  Co.,  0  Hun,  424. 

Not  dischargeable  by  filing  bond, 
except  in  proceedings  since  act  of 
1875.  Bmith  v,  (^ntrell,  41  Buptr. 
OL  {J,  <fi  8.)  466. 

A  personal  judgment  can  be  re- 
covered. Burroughs  «•  Fosteran, 
2  AJUb.  New  Cos.  833. 

Payment  into  court.  Burroughs 
V.  Fosteran,  2  AU>.  New,  Cm, 
883. 

Appointment  of  referee  to  sell 
and  report  deficiency  on  foreclo- 
sure of.  Gauhn  «.  Mills,  2  AUb, 
New  Cos.  114. 

MILITIA. 

The  military  code  (1  L.  1870, 
p.  217),  §J  42,  70,  253,  254, 
amended  by  L.  1876,  p.  10,  c.  20. 

Discharge  from  service,  when 
granted.  People  ev  rd.  Perault 
9.  Turner,  10  I/un,  146. 

Certificate  of  commanding  officer 
as  to  compensation  of  armorer. 
People  eJB  rd.  Balm  o.  Supervisors 
of  Cayuga,  0  ZZan,  440. 

MONEY  RECEIVED. 

Money  paid  under  mistake,  re- 
coverable in  case  of  forgery. 
White  V,  Continental  Nat  Bank, 
64  N  T.  816. 

Municipal  corporation  may  re- 
cover  back  wrongful  over-pay- 
ments. Donohue  v.  Mayor,  &c,  of 
N.  Y.,  10  Hun,  87. 

Assessments  —  voluntary  pay- 
ment. Nosh  9,  Mayor,  &c.  of  N. 
Y.,  9  Mun,  218. 


MONEY  PAID. 

When  joint  wrong-doer  may  re- 
cover against  the  other.  City  of 
Rochester  «,  Montgomery,  0  Sun^ 
394.  ' 

To  prdve  that  a  payment  was 
made  out  of  partnership  funds  of 
mortgages  which  appeared  in  the 
partnership  accounts,  production 
of  the  mortgages  is  not  cssentiaL 
Fairchild  9.  Fairchild,  04  N.  T. 
471 ;  6  Him,  407. 

MONUMENT  ASSOCIATIONS. 

General  act  amended  to  allow 
erection  of  halls,  &c.,  X.  1877,  p. 
149,  c.  186,  am'd'g.  L,  1866,  c. 
278. 

MORTGAGE. 

Of  after  -  required  property. 
Carpenter  v.  Black  Hawk  Gold 
Mining  Co.,  65  jV:  7143. 

Is  a  sale  within  the  act  as  to  in- 
fantas estates.  Battell  «.  Torrey, 
65  ^:  r.  294. 

Blank  as  to  name.  Smith  «. 
Fellows,  41  Sii'per,  Ct.  {J.  dbS,)  86. 

Mortgagee  may  foreclose  though 
he  has  pledged  mortgage.  Simson 
9.  Satterlee,  64  N.  Y,  657. 

Accounting  by  mortgagee  in 
possession.  Madison  Ave.  Bapt. 
Church  V,  Oliver  St.  Bapt.  Church, 
41  Super.  Ct.  (J.  <fc  8.)  369. 

Reinstated  after  satisfaction  by 
mistake.  Barnes  v.  Mott,  64  N, 
r.  897. 

Assignee  takes  subject  to  equi- 
ties of  third  persons.  Greene  v. 
Warnick,  64  N  T.  220  ;  4  Huny 
703. 

Estoppel  by  certificate.  I^chola 
V.  Nussbaum,  10  Hun,  214. 

Mortgagee  for  pre-existing  debt 
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not   bona   fide    purchaser.     Van 
Slyck  V.  Newton,  10  Huriy  534. 

Neglect  to  foreclose,  when  a 
defense  to  grantee.  Russell  v. 
Weinberg,  2  AU>.  New  Ca$,  422. 

Agreement  by  mortgagee  to  ex- 
tend time  of  payment,  when  a  dis- 
charge to  grantee  of  land.  Pen- 
field  9.  Goodrich,  10  Sun,  41. 

Relation  between  grantor  and 
grantee  assuming  payment  of 
mortgage,  extension  of  time  of 
payment.  Meyer  v.  Lathrop,  10 
ffuTif  60. 

Payment  of  bonus  for  extension, 
to  be  applied  on  interest.  Church 
V.  Maloy,  0  JJan,  148;  Earle  v. 
Hammond,  2  Afib.  New  Cos,  868. 

Modification  as  to  mode  of  pay- 
ment affecting  interest  clause. 
Compare  Gray  «.  Green,  0  Uan^ 
834. 

Leave  of  court  to  maintain  action 
to  recover  deficiency,  after  judg- 
ment of  foreclosure  and  sale. 
Scofield  V.  Doscher,  10  Han,  582. 

MOTIONS  AND  ORDERS. 

Order  to  show  cause,  regularity 
of.  Grounds  of  motion.  Asinari 
V.  Volkenlng,  2  AJUb.  New  C(u. 
454. 

Power  to  order  reference,  ques- 
tion of  fact.  Burnett  o.  Snyder, 
41  Super.  CL  (J.  d  8.)  342.  Com- 
pare Code  of  Civ.  Pro.  §§  1015, 
885.  ' 

Compelling  affidavit  for  purpose 
of  motion.  Slason  v.  Libbey,  2 
Abb.  New  Cos.  137. 

Affidavits  once  read  upon  motion 
should  bo  filed  and  are  records. 
Harrison  v.  Nehcr,  0  Hun^  127. 

Appearance  to  set  aside  proceed- 
ings, no  waiver  of  jurisdictional 


objection.  Tiffany  «.  Lord,  G5  N 
Y.  810. 

What  is  a  renewaL  Harrison  «. 
Neher,  0  Eun^  127.  And  sec  Code 
of  Civ.  Pro.  S  776. 

Order  vacated  without  notice 
for  non-disclosure  of  facts.  More- 
house V.  Teager,  41  Super.  Ct.  (/. 
d  8.)  806.  Compare  Code  of  Civ. 
Pro.  SS  824,  772. 

MUNICIPAL    CORPORATIONS. 

Distinction  between  municipal- 
ity and  inhabitants.  Wcismer  «. 
Village  of  Douglas,  UN.  F.  01;  6 
T.  d  C.  514;  4£rtm,  201. 

Municipal  ordinance  not  judi- 
cially noticed.  Porter  «.  Waring, 
2  Ahb.  New  Ca$.  230. 

Bi-enniol  appointment  of  officers. 
People  €X  rd.  Lansing  o.  Tremain, 
0  Bun,  573. 

Delegated  powers  to  clerk. 
Davis  V.  Read,  65  N.  T.  566. 

Police  officers,  not  agents  of 
city.  Liability  of  city  for  acts. 
McKay  v.  City  of  Buffalo,  0  ZTtiA, 
401. 

Materials  in  excess  of  contract 
amounts.  Harrington  «.  Mayor, 
&c.  of  N.  T.,  10  iTttfi,  248. 

Liability  for  inferior  materials. 
Bigler  «.  Mayor,  &c.  of  N.  Y.,  9 
Han,  253. 

Liability  for  excavation  in  streets 
— what  precautions  are  required. 
Parker  v.  City  of  Cohoes,  10  JSTim, 
531. 

Liability  for  damages  occasioned 
by  defective  awnings.  Hume  «. 
Mayor,  &c.  of  N.  Y.,  0  Hun,  674. 

Injunction  against  payment  of 
town  bonds.  Newton  «.  Eeocb,  9 
Han,  355. 

Action  to  enjoin  tax  to  pay  bonds 
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not  sustained.  Ck)mins  v.  Saper- 
Tlsors  of  Jefferson,  64  N»  T.  626  ; 
ZT.  AC,  206. 

Remedy  for  relief  against  assess- 
ment :  action  by  tax-payer  to  pre- 
vent waste.  Lutes  «.  Briggs,  64 
K  T,  404;  n  Urn,  67. 

Tax-payer  having  only  nominal 
interest,  not  within  the  statute. 
Hull  V.  Ely,  2  Ahb.  New  Gas.  440. 

Assessment  for  local  improve- 
ment— notico  to  parties.  Stuart 
V.  Palmer,  10  Hun,  23. 

Construction  of  ordinance  for 
local  improvement:  sewers:  con- 
tracts and  biddings.  Lutes  «. 
Briggs,  64  If,  F.  404 ;  5  Hun,  67. 

Local  improvements;  taking  rail- 
road lands.  City  of  Buffalo,  Mat- 
ter of,  64  iV.  r.  547. 

Power  to  assess  for  repaving. 
Moran  v.  City  of  Troy,  9  ffurty  540. 

Railroad  assessable  for  sewer. 
Troy  &  Lansingburgh  R.  R.  Co. 
V,  Kane,  9  Ilaui  506. 

Assessment  for  repairs  which 
railroad  company  ought  to  make. 
People  ex  rel,  Markey  «.  City  of 
Brooklyn,  65  K  T,  349. 

Commissioners  bound  by  desig- 
nation of  territory  benefited. 
Hassen  v.  City  of  Rochester,  65  If, 
T,  516;  a  Dins,  185. 

Rule  of  assessment  for  benefit. 
People  ex  rel.  Troy  Union  R.  R  Co. 
«.  Assessors  of  Troy,  2  AJib,  New 
Cm.  86. 

Enjoyment  of  local  improve- 
ment, no  waiver  of  objection  to 
assessment.  City  of  Watertown 
9.  Fairbanks,  65  N  T,  588. 

Equitable  action  lies  to  deter- 
mine right  t3  award  claimed  by 
assignees.     Spears  «.   Mayor,   i&c. 
of  N.  Y.,  10  Uun,  160. 
Vol.  n.— 34 


Assessments  are  in  the  nature  of 
judgments  :  may  bo  vacated  on 
petition  showing  payment.  Striker, 
Matter  of,  10  Hun,  808. 

Ancieut  assessment,  when  pre- 
sumed paid.  Serrill,  Matter  of,  9 
Hun,  233. 

Validity  of  bonds  varying  from 
statute.     L,  1877,  p.  342,  c.  319. 

Commissioners  to  report  amount 
Supervisors  to  provide  therefor^ 
L.  1877,  p.  361,  c.  349. 

NATIONAL  BANKS. 

Contract  vUra  vireB,  Bushnell 
9.  Chautauqua  Co.  Nat.  Bank,  10 
Hun,  378. 

Taking   greater    interest    than 
allowed    by    State.      Nat.    State! 
Bank  of  Newark  v,  Boylan,  2  AVb 
New  Cos,  216. 

Remedy  for  usury.  Hintermi ster 
«.  First  Nat.  Bank  of  C,  64  N.  Y. 
212;  3  Hun,  345;  5  7.  ifi  C.  484. 

NAVIGATION. 

Inspection  and  running  of 
steamboats  on  Chautauqua  lake 
regulated.    L,  1876,  p.  389,  c.  391. 

Nuisance  in  navigable  streams. 
Degree  of  obstruction  not  to  be 
considered.  Moore  «.  Jackson,  2 
AVb,  New  Cos,  211. 

Obstruction  by  vessels ;  mooring 

elevators.     People  v,  Horton,  64 

N.  F.  610;  6  Hun,  516. 

Refuse  not  to  be  thrown  inta 
waters  of  L.  I.  Sound,  &c.  L. 
1877,  p.  804,  c.  276. 

Nor  Hudson  river.  L.  1876,  p. 
368,  c.  876. 

NEGLIGENCE. 

Degrees  of.  Atkinson  «.  G. 
Western  Ins.  Co.,  65  N.  T.  681, 
541;  A  Daly,  1. 

Liability  of  master  and  servant. 
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Jones  V.  Roach,  41  Super,  CL  (</.  d 
8.)  248. 

Action  against  railroad  company 
by  employee.  Daty  of  employer. 
Besel  C7.  N.  T.  C.  &  H.  R.  R.  R. 
Co.,  0  JTan,  457. 

Liability  of  owner  for  contrac- 
tor's negligence.  King  v.  Liver- 
more,  0  Hun^  298. 

Negligence  of  contractor  or  sab- 
contractor.  Injmy  by  concurrent 
act  of  different  persons.  Slater  v. 
Hersereau,  64  N.  T.  188;  5  Daly^ 
445. 

Of  connecting  line  of  carriers^ 
in  mis-writing  consignee's  name. 
Sherman  «.  Hudson  R.  R.  R  Co., 
64  iT.  Y.  254;  ^  Daly,  621. 

Of  policeman  in  shooting  dog. 
HcEay  «.  City  of  Buffalo,  0  Hm^ 
401. 

Of  hack-driver  reading  paper  on 
the  stand.  Gray  v.  Second  Avenue 
R.  R.  Co.,  65  N.   T.  661. 

In  keeping  brewery  in  repair. 
Malone  v.  Hathaway,  64  N.  T.  6. 

In  crossing  railroad  where  view 
•f  track  is  obscure :  when  servant 
is  chargeable  with  master's  negli- 
gence. Massoth  V.  Del.  &  Hud. 
Canal  Co.,  64  if.  F.  624;  6  Hun, 
814. 

Injury  from  defects  in  street — 
right  of  city  to  recover  judgment 
it  has  been  compelled  to  pay.  City 
of  Rochester  «,  Montgomery,  0 
Bw^  804. 

Contributory,  in  not  looking 
;  around  at  railroad  crossing. 
Sutherland  v.  K.  Y.  C.  &  H.  R.  R. 
R.  Co.,  41  Super,  Ct.  (J.  <ft  A)  17. 

Contributory  negligence  of 
mother  in  care  of  child.  Fallon 
«.  Central  Park,  &c.  R.  R.  Co.,  64 
If.  T.  18. 


NEW  TIOAL. 


Motion  for  new  trial,  on  min- 
utes, after  dismissal  of  complaint 
Duden  «.  Waitzfelder,  2  Alb.  Kern 
Ca9.  295.  And  see  Code  of  Cir, 
Pro.  |§  900. 

Motion  for,  after  interlocutory 
judgment.  Appeal  need  not  be 
taken.  Bennett «.  Austin,  10  Aa» 
451. 

Motion  for,  on  irregularity,  made 
before  a  different  judge.  Plan- 
kett  «.  Appleton,  41  Arper.  CL  (/. 
d  8.)  160. 

Not  ordered  by  another  justice, 
on  affidavit  of  error,  and  manifest 
injustice.  Enapp  v.  Post,  10  Aa, 
85. 

Not  granted  for  error  in  testi- 
mony cumulative.  Stafford  Pave- 
ment Co.  V.  Monheimer,  41  Stiper, 
Ct.  (J.  dS.)  184. 

For  judge's  private  communica- 
tion to  jury.  Gillotte  v.  Jackson, 
41  Super.  Ct.  (/.  db  S.)  808. 

Ex  parte  communication  to  jury. 
Plunkett  «.  Appleton,  41  Simper, 
CL  (J.  d  S.)  150. 

Admission  of  seriously  prejudi- 
cial evidence,  ground  for  new 
trial,  notwithstanding  correct  in- 
structions. Wright  V.  Equitable 
Life  Assur.  Soc.,41  Super.  Ct.  {J.  d 
S.)  1.  But  see  Sutherland  «.  N. 
T.  C.  &  H.  R.  R.  R.  Co.,  41  /Riper. 
Ct.  (/.  d  S.)  17. 

Verdict  not  sustained  if  injury 
could  have  resulted.  Brague  v. 
Lord,  2  Ahb.  New  Cm.  1. 

Granted  for  improper  odmissiou 
of  evidence  which  might  possibly 
affect  result  of  action  at  law. 
Hawley  v.  Hatter,  0  Bun^  184; 
Walbridge  «.  Kilpatrick,  0  iirtm,185. 
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Kot  granted  for  insafficiency  of 
damages  in  actions  for  defamation 
and  the  like.  (Code  of  Pro.  {  204 ; 
Code  of  Civ.  Pro.  §  M9.)  Wavle 
f^  Wavle,  0  Eufif  125. 

Wben  order  granting,  not  to  be 
conditioned  on  payment  of  costs ; 
presomp^n  as  to  ground  of  grant- 
ing, on  such  condition.  Hender- 
son o.  HenderaQn,  2  Aib.  New  Ca%, 
102. 


NEW  YORK  (City  of). 

Countersigning  warrants  on 
treasury.    L  1877,  p.  82«,  c.  804. 

Health  and  police  departments. 
Health  Department  of  N.  Y.  e.  Po- 
lice Department,  41  Super,  Ct.  {J. 
db  8.)  823. 

Power  of  common  council  to 
lease;  limitation  of  expenses;  sig- 
nature of  clerk  to  lease.  People 
a  rd.  8chanck  v.  Green,  64  JV.  Y. 
400;  0  Jlari,  11. 

Power  of  city  to  make  leases. 
Schanck  o.  Mayor,  &c.  of  N.  Y.,  10 
Hun,  124. 

Designating  *' corporation  pa- 
pers'—duty of  clerks  of  common 
council,  as  to  publication.  Matter 
of  Durkin,  10  Hun,  260. 

Designation  of  official  paper. 
MaUer  of  Foster,  10  Htm,  807. 

Powers  of  board  of  audit.  Met- 
ropoliUn  Oas  Light  Co.  v.  Mayor, 
&c  ofN.  Y.,  01fttn,706. 

Salaries  of  court  attendants. 
Wines  «.  Mayor,  &c.  of  N.  Y.,  0 
Hun,  050. 

Power  of  department  of  docks 
to  extend  contracts.  Right  of,  to 
consent  to  receive  other  materials 
than  those  specified.  Inspection 
of  materials.  Certificate.  Bigler 
».  Mayor,  &c.  of  N.  Y.,  9  Hun, 
268. 


Commissioners  may  maintain 
action  for  fees,  before  confirmation 
of  report.  Blunt  v.  Mayor,  Ac.  of 
N.  Y.,  0  Hun,  830. 

Damages  for  change  of  grade. 
People  ex  rd.  Tytler  «•  Green,  64 
N.  r.  606. 

Powers  and  duties  of  fire  mar- 
shal. Harris  v.  People,  64  K  T. 
148;  4  Hun,  1. 

Designation  of  newspapers  to 
publish  supervisor's  proceedings. 
Hankius  v.  Mayor,  &c.  of  N.  Y., 
64  N.  T.  18. 

L.  1875,  p.  138,  c.  158,  which 
added  a  section  to  2  L.  1872,  p. 
1988,  c*  886,  regulating  amuse- 
ments in  New  York,  nm'd  by  ex- 
tending it  to  masonic  temple  in 
New  York  and  trustees  of  masonic 
hall  and  asylum  fund,  by  L.  1876, 
p.  91,  c.  116. 

The  throwing  of  certain  sub- 
stances, likely  to  injure  animals, 
into  the  streets  of  New  York,  made 
a  misdemeanor.  X.  1876,  p.  0,  c. 
10. 

2  L.  1857,  p.  489,  c.  671,  S  ?, 
relating  to  deposit  of  mud,  &c.  in 
dredging  slips  in  port  of  New 
York,  am'd  by  L.  1876,  p.  425,  c. 
414. 

Protection  of  seamen  in  the  port. 
L.  1877,  p.  491,  c.  434. 

Paving  and  repaving.  Burmeis- 
ter.  Matter  of,  9  Hun,  618. 

Valuation  by  ward  assessors. 
Irregularity  in  levying  assessments 
corrected.  Matter  of  Hebrew 
Benev.,  &c.  Asylum,  10  Hun,  112. 
Rev'd  in  part,  Sept.  18,  1877. 

Sewer  assessments,  proceedings 
to  vacate.  Ingraham,  Matter  of, 
64  iV:  r.  310;  4  ITun,  495. 

Certain  existing  assesssments  for 
local  improvements  in  New  York 
city  may  be  paid  in  three  equal  in- 
stallments.    L.  1876,  p.  82,  c.  103. 

Redemption    from    tax     sales. 
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People  09  rtL  Doubleday  «.  Kelley, 
10  Hun,  288. 

NOTARIES  PUBLIO. 

Appointment  of  an  additional 
number  of  notaries  public  allowed. 
L.  1876,  p.  100,  c.  130. 

Mode  of  mailing  notice  of  pro- 
tost.  Price  o.  McQoldrick,  3  Aib. 
Ikw  Ooi,  60. 

NOTICES. 

Posting  of  notices  and  papers  at 
county  court-hoase  in  Erie  county. 
L.  1876,  p.  6,  c.  11. 

Constructive  notice  to  principal. 
Josephthal  e.  Heyman,  2  Abb,  New 
Oat.  22. 

Possession  distinguished  from  oc- 
cupation. Const  ructiye  possession, 
not  notice  of  title.  Brown  e.  Vol- 
kening,  64  N.  T,  76. 

Lis  pendens  in  real  property 
cases,  and  cancellation.  Wilmont 
•.  Meserole,  41  Super.  Ct.  (J.  d  8*) 
274.  Compare  Code  of  dr.  Pro.  $ 
711. 

Effect  of  notice  of  lis  pendens  in 
ejectment.  Lament  «.  Cheshire, 
65  K.  T.  80;  6  Lane.  284.  Compare 
Code  of  Civ.  Pro.  §  689. 

Lis  pendens  may  be  filed  in 
action  affecting  leasehold  interest. 
Ruck  e.  Lange,  10  Hwfi^  803. 

NUISANCES. 

Injury  to  market  value  merely. 
Ruck m an  V.  Green,  O^un,  225. 

Rafts  of  timber  continuously 
moored,  a  nuisance.  Moore  v. 
Jackson,  2  Altb.  Neio  Cob.  211. 

Action  for  damages  by  a  cause 
out  of  this  State.  Ruckman  e. 
Green,  0  Hun^  225. 

Pollution  of  stream  —  several 
4iability  of  several  persons.  Chip- 
man  «.  Palmer,  ^Eun^  517. 


OBSCENE  LTTERATURB. 

What  obscene  writing  is  indict-^ 
able.  People  9.  Hallenbeck,  9 
AIA.  New  Ca$.  66. 

OFFICERS. 

What  is  public  officer.  Matter 
of  Hathaway,  0  Han^  79. 

Acts  of  officer  de  faeto^  valid. 
Carpenter  «.  People,  64  N.  T.  483; 
Dolan  «.  People,  64  if.  F.  485;  6 
Hun,  282. 

Assignment  of  fees,  or  interest 
therein.  Thurston  e,  Faiimau,  9 
ZTim,  584. 

When  officer  should    act  after 

term    expired.      People    €X    td. 

Ridley  «.  Taylor,  0  Hun^  148. 

In  proceedings  for  removal  of 
an  officer,  the  governor  may  direct 
testimony  to  be  taken,  or  a  finding 
of  facts  or  a  hearing  before  a 
judge  and  a  finding  of  facts  oc 
law.     L.  1876,  p.  102,  c.  183. 

Public  departments  and  officers 
prohibited  from  incurring  indebt- 
edness beyond  appropriation.  L. 
1876,  p.  180,  c.  192. 

PARES. 

The  act  (2  L.  1871,  p.  1012,  c. 
831),  protecting  private  parka, 
&c.,  and  encouraging  propagation 
of  fish  and  game,  amended  in  §§  3, 
4,  6  and  9,  by  L.  1876,  p.  826,  c. 
347  ;  by  making  injuries,  &c., 
misdemeanors  ;  by  making  its 
prohibition  on  unauthorized  hunt- 
ing and  fishing  more  stringent,  and 
giving  further  remedies. 

PARTIES. 

• 

ijjectment  by  grantee  in  trust, 
and  devisee.  Porter  «.  McGrath, 
41  Super.  Ct.  (J.  di  S.)  84. 

Guardian  in  socage  proper  plain- 
tiff in  ejectment ;  legal  owner 
proper  plaintiff,  although  holding 
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merely  as  security  for  a  debt.  Cog- 
ger f^.  Lansing,  04  K  T.  417. 

Ejectment  to  be  by  lunatic,  not 
by  committee.  Burnet  «.  Book- 
staver,  10  Hun^  481. 
'  Suing  in  representative  capac- 
ity. Stilwell  t.  Carpenter,  2  Ahb, 
New  Cos.  238. 

Representatives  of  a  deceased 
defendant  joined  with  a  surviving 
defendant.  Divine  v,  Duncan,  2 
Ahb,  New  Cos.  S28. 

Action  by  receiver  of  a  corpora- 
tion sustained  against  only  wrong- 
doing stockholders  and  directors. 
Van  Cott  V.  Van  Brunt,  2  Ahb.  New 
Cm.  283. 

Pledgee  of  mortgage,  when  ne- 
cessary party  in  foreclosure  of  a 
mortgage.  Simson  o.  Satterlee, 
64  N  Y.  657. 

Persons  having  equitable  inter- 
est under  parol  agreement,  not 
necessary  parties  in  foreclosure. 
Haven  v.  Daly,  41  Saper.  Ct,  (J.  A 
is.)  848. 

Grantee  by  deed  subsequent  to 

■ 

the  mortgage  who  claims  equitable 
priority,  a  pro|)er  party,  and  prior- 
ity may  be  determined  in  the  fore- 
closure. Brown  «.  Yolkening,  64 
N.  Y.  76. 

City  having  awarded  compensa- 
tion for  part  of  mortgaged  prem- 
ises, not  necessary  party  to  fore- 
closure. Hooker  o.  Martin,  10 
Eun^  802. 

In  action  on  policy  running  to 
A  for  bepefit  of  B.  Roussel  v.  St. 
Nicholas  Ins.  Co.,  41  Super.  Ct 
(J.  4t  S.)  270.      And  see  65  N, 

r.  6. 

In  action  against  corporation, 
xelicf  against  individual  trustees 
not  parties  as  such,  refused.    Davis 


©.   First   Cong.    Soc,  05  JV.    F. 
278. 

General  assignee  of  insolvent 
firm,  and  representatives  of  de- 
ceased and  insolvent  debtors,  may 
join  in  action  for  accounting. 
Haines  o.  Hollister,  04  N.  Y.  1. 

In  action  to  enforce  legacy  in 
trust  Smith  v.  Van  Ostrand,  64 
N.  Y.  278;  3  Hun,  450;  6  T.  eft  a 
664. 

Right  of  tenant  in  common  of 
real  property  to  sue  co-tenant. 
Joslyn  «.  Joslyn,  0  /7un,  888. 

Colleagues  in  office  tu  join  in 
suing  for  disbursements,  tliough 
not  for  services.  Cornell  o. 
Mayor,  &c.  of  N.  Y.,  9  Hun^  285. 

Nominal  interest  does  not  sustain 
tax-payer's  action.  Hull  v.  Ely,  2 
Ahb.  New  Cos.  440. 

Equitable  defense  does  not  en^^ 
title  defendant  to  have  others 
joined.  Webster  «.  Bond,  0  Mun, 
487. 

PARTITION. 

When  no  bar  to  foreclosure, 
Reid  V.  Gardner,  05  N.  Y.  578. 

Fees  allowed  referee  to  sell  on. 
Daby  «.  Jacot,  2  Ahb.  New  Cos.  97; 
Richards  v.  Richards,  Id.  98. 

PARTNERSHIP. 

Effect  of  doing  business  in  ficti- 
tious name.  Wood  v.  Erie  Roilw. 
Co.,  OiTttn,  648;  BulPs  Head  Bank 
9.  McFeeters,  41  Super.  Ct.  {J.  d 
8.)  215. 

Effect  of  note  given  by  a  partner 
for  individual  debt.  Rust  v.  Haa- 
selt,  41  Super.  Ct.  (/.  d  8.)  467. 

Transfer  of  paper  for  individual 
debt,  with  promise  to  pay  co-part- 
ners. Moore  v.  Ryder,  65  N.  F. 
488. 
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Rales  as  to  real  property.  Fair- 
child  V.  Faixcbild,  04  if.  T.  471 ; 
5  Hun,  407. 

Effect  of  assignment  of  interest 
In.  Morss  v.  Gleason,  64  2f.  F. 
804;  SiTtfii,  81. 

Falsity  of  certificate  of  limited 
partnership.  Durant  «.  Aben- 
droth,  41  Super.  CL  (/.  <ft  S.)  58. 

PATENTS  (fob  Inysstionb). 

Validity  of  note  given  for. 
Eastman  o.  Shaw,  05  if.  T.  522. 

PATENTS  (FOB  Lands). 

For  land  nnder  water.  People 
«•  Colgate,  9  Hun^  708. 

PAYMENT. 

To  possessor  of  non-negotiable 
note,  good.  Merritt  «.  Cole,  0 
JStin,  98. 

To  nnantborizcd  attorney.  Jo- 
sepbthal  o.  Heyman,  2  Alib.  New 
Cm,  22. 

When  taking  obligation  of  third 
person  is.  Duden  «.  Waitzf elder, 
2  Ahb,  Neio  Coi.  295. 

Draft  taken  in  lieu  of  cash, 
not  taken  in  payment.  Bliss  v, 
Schwarts,  65  N.  T.  444. 

Proof  of  non-payment  for  more 
than  20  years,  does  not  raise  pre- 
sumption of  release.  Lyon  v. 
Odell,  65  iT.  T.  28. 

PERJURY.' 

Requisites  of  indictment,  and 
questions  of  yariance.  Harris  v. 
People,  04  if.  T.  148;  4  Hun,  1. 

PHYSiaANS  AND  SURGEONS. 

Skill  required  of  a  surgeon. 
Carpenter  v.  Blake,  10  Him,  858. 


PLACE  OF  TRIAL. 

Action  against  sheriff  and  others. 
Wintjen  o.  Verges,  10  Zhaiy  576. 

Change  of  for  conyenience  of  wit- 
nesses. Wiggin  «.  Phelps,  10  Hum^ 
187. 

PLANK  ROAD  AND  TURN- 
PIKE COMPANIEa 

General  act  amended.  X.  1876. 
p.  401,  c.  435;  /</.  p.  103,  c.  135. 
See  Highways. 

PLEADING. 

Allegations  in  pleadings,  relate 
to  time  of  begin! ng  suit.  Bums 
V.  0*Nell,  10  Huny  494. 

Designation  of  wife  as  such  not 
sufficient  allegation.  Broome  t. 
Taylor,  9  Hun,  155. 

Immaterial  whether  phdntifb 
claim  as  grantees  or  assignees, 
when  suing  for  rent.  Bowman  t. 
Keleman,  65  if.  F.  598. 

Under  allegation  that  plaintiff  is 
assignee,  recovery  as  real  party  im 
interest  may  be  sustained.  Pitney 
V.  Glen*s  Falls  Ins.  Co.,  65  N.  T. 
6,  18;  61  Bat^.  835. 

Mode  of  counting  on  a  reward, 
and  on  a  claim  for  services. 
Brague  v.  Lord,  2  Abb,  Hew  Cat.  1. 

Liability  as  lieir,  and  as  next  of 
kin,  for  ancestor*s  covenant,  can- 
not be  joined.  Armstrong  t. 
Wing,  10  Hun,  520. 

Objection  to  pleading  when  not 
available  on  appeal,  if  not  taken 
at  trial.  Hofgesang  «.  Meyer,  S 
Abb.  Nem  Cos.  111. 

Executor,  &c.,  how  designated 
in  bringing  an  action.  StilwcU 
r.  Carpenter,  2  Abb.  New  Cm,  238. 

When  trustees  individually,  and 
not  corporation,  should  be  named. 
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Davia  v.  First  Cong.  Soc.,  66  JV.  F. 
278. 

Clerical  error  disregarded.  Rons- 
Bel  0.  St  Nicholas  Ins.  Co.,  41 
Supef:  Ct  (J.  &i  8.)  279. 

Admission  by  negative  preg- 
nant. Lawrence  v.  Cabot,  41 
Super,  a.  (J.  d  8.)  122. 

Admission  contained  in  answer; 
acceptance  of,  by  plaintifL  Good- 
year V.  De  La  Yergne,  10  Eun, 
537. 

Answer  need  not  demand  relief. 
Dawley  «.  Brown,  9  Eurij  461. 
Otherwise  in  some  cases  under 
Code  of  Civ.  Pro.  §  509. 

Demurrer  lies  for  mis-joinder 
notwithstanding  a  commingled 
statement  Wiles  v,  Suydam,  64 
K  r.  178;  8  Hun,  604;  6  T.  c6  (7. 
292. 

Demurrer  to  complaint  not  stat- 
ing facts  sufficient  to  constitute  a 
cause  of  action.  Miles  «.  Titus, 
2  Aib.  New  Cue.  173. 

Demurrer  to  answer  setting  up 
counter-claim  for  recovery  of  usu- 
rious interest.  Nat.  State  Bank  of 
Newark  «.  Boylan,  2  Abb,  New  Ca$. 
216. 

Advantage  of  limitation  of  time 
to  recover  usurious  interest,  taken 
by  demurrer  instead  of  answer. 
Nat.  State  Bank  of  Newark  v.  Boy- 
lan, 2  Abb.  New  Cas.  216. 

Court  may  refuse  leave  to  de- 
murrant to  plead  over.  Simson  v. 
Satteriee,  64  N.  T,  657. 

Sapplemental  complaint  amend- 
able of  course.  Divine  9.  Duncan, 
2  AJUb.  New  Co*.  828. 

Supplemental  answer  setting  up 
another  suit.  Ratzer  «•  Ratzer,  2 
Abb.  New  Cas.  461. 

Default  to  serve  complaint  on 


demand.  Martin  «.  Gould,  41 
Super.  Ct.  (J.  dh  8.)  544.  And  see 
Code  of  Civ.  Pro.  §  480. 

Complaint  in  action  upon  note 
need  not  aver  consideration.  Un- 
derbill V.  Phillips,  10  Hun,  591. 

Answer  in  an  action  on  a  judg<» 
ment  Cassidy  v.  Leitch,  2  Abb. 
New  Cos.  815. 

Relevant  and  irrelevant  allega^ 
tions  of  complaint  in  action  tot 
false  imprisonment.  Exner  «. 
Exner,  2  Abb.  New  Cos.  108. 

Complaint  on  indorsement  to 
give  credit  with  payee.  Draper  v. 
Chase  Manufg.  Co.,  2  Alb.  New 
Cas.  79;  Price  v.  McGoldrick,  2 
Abb.  New  Cas.  69,  76,  79. 

Complaint  for  goods  sold ;  alle^ 
gation  of  non-payment  unneces- 
sary. Salisbury  «.  Stinson,  10 
Hun,  242. 

Requisites  of  complaint  for  con- 
spiracy to  purchase  goods  without 
payment.  Place  «.  Minster,  65  N. 
T.  89. 

Requisites  of  counter-claim 
against  pledgee  having  bought  in. 
Star  Fire  Ins.  Co.  v.  Palmer,  41 
Super.  Ct.  (J.  <fe  8.)  267. 

Essential  ingredients  of  fraud 
must  be  alleged  to  admit  proof* 
Stafford  Pavement  Co.  v.  Mon- 
heimer,  41  Super.  Ct.  (J.  d:8.)  184;- 

Action  against  infant  must  be 
purely  for  tort.  Hewitt  v.  Warren, 
10  Hun,  Qa2. 

Form  of  complaint  by  assignee 
on  insurance  policy.  Pitney  e. 
Glen's  Falls  Ins.  Co.,  65  N  Y.  6« 
16;  61  Barb.  885. 

Requisites  of  complaint  on  in- 
surance policy.  Roussel  «.  St. 
Nicholas  Ins.  Co.,  41  Super.  CU  (/• 
<ft  S.)  279. 
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Malicious  prosecution  and  false 
imprisonment,  may  be  alleged  in 
different  counts  of  same  complaint. 
Barr  «.  Shaw,  10  ffun^  580. 

Liability  as  a  married  woman 
need  not  be  alleged.  Willsey  o. 
'Hutcbins,  10  ffujiy  502. 

Allegations  as  to  parties  in  ac- 
tion against  general  assignee  for 
accounting.  Haines  v,  Hollister, 
UN.  Z.  1. 

Sufficiency  of  complaint  for  spe- 
cific perfonnance.  Incomplete 
prayer  for  judgment.  Buess  «. 
Koch,  10  Hun,  209. 

Answer  of  principal  admitting 
authority  of  agent  must  aver  ex- 
cess of  authority,  if  relied  on.  Mer- 
chants' Bank  v.  Griswold,  0  Eun^ 
661. 

Usury,  how  pleaded.  National 
Bank  of  Auburn  «.  Lewis,  10  Hun, 
468. 

Verified  answer,  bow  rebutted. 
Stilwell  9.  Carpenter,  2  Alb.  New 
Cob.  238. 

Illegality,  not  admissible  under 
general  denial.  Stafford  Pavement 
Co.  V,  Monheimer,  41  Super,  Ct, 
(J.  d  8.)  184. 

PLEDGE. 

lien  lost  with  possession.  Black 
V.  Bogcrt,  05  N.  T.  001. 

Power  of  pledgee  to  sell  and  re- 
place stock.  Ogden  «.  Lathrop, 
65  M  r.  158;  dJ.dS.  73. 
.  Remedy  when  pledgee  buys  in 
pledge.  Star  Fire  Ins.  Co.  «. 
Palmer,  41  Super.  Ci.  (J.  db  S.) 
1^67. 

POLICE. 

Police  commissioners  of  New 
York, — atrial  before.  People  cr  rd. 


Skahan     «.      Board     of     Police 
Comm'rs,  10  Hun,  106. 

POOR 

Z.  1876,  p.  150,  c.  173,  fc  2,— 
relating  to  county  supenntendent 
removing  poor  children  from  poor- 
house  to  institutions  or  asylums, — 
am'd  by  omitting  the  provision  as 
to  religious  faith.  L.  1870,  p.  264, 
c.  266. 

Deaf  mutes  may  be  sent  to  the 
Western  New  York  Institution, 
L.  1876,  p.  810,  c.  331. 

POSSESSION  (Wrft  of). 

Executed  without  removal  of 
personal  property.  Witbcck  «. 
Van  Rensselaer,  04  N  T.  27. 

May  be  executed  after  return 
day.  Witbeck  «.  Van  Rensselaer, 
64  N.  T.  27;  2  Hun,  55;  4  T.  «* 
b.  282. 

POWERS. 

Powers  must  be  either  benefieial 
or  in  trust.  Jennings  «.  Conboy, 
10  Hun,  77. 

Distinction  between  instrument 
creating  trust  and  power.  Heer- 
mans  v.  Robertson,  64  N.  T.  338. 

Execution  by  executrix  by  join- 
ing in  deed  as  guardian.  Cole  «, 
Gourlay,  0  Hun,  403. 

Power  of  attorney  to  draw  cheek 
—construction  of.  Craighead  a. 
Peterson,  10  Hun,  596. 

Does  not  authorize  attorney  to 
pay  himself.  Voltz  «.  Blackmar, 
64  N.  T.  440. 

PRESCRIPTION. 

Cannot  give  title  adverse  to  the 
State.  Burbank  «.  Fay,  65  N.  T. 
57 ;  5  Lane.  897. 

Not  enlarged  by  recent  user. 
Prentice  «.  Gciger,  9  Hun,  850. 
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PRISONS. 

Office  of  Buperintendent  of  State 
prisons.  L,  1877,  p.  25,  c.  24;  p. 
113,  c,  107,  am^d  in  §  8  by  L.  1877, 
p.  20 1,  c.  253. 

Removal  of  female  convicts  from 
State  piisou  to  penitentiary.  L, 
1877,  p.  185,  c.  172. 

Indelinite  sentences :  removal  of 
young  prisoners :  insane.  L,  1877, 
p.  180,  c.  173. 

Employment,  &c.  of  discharged 
convicts.    L.  1877,  p.  481,  c.  424. 

PRINCIPAL  AND  AGENT. 

Wife  not  liusband^s  agent.  Allen 
«.  Williamsburgh  Savings  Bank,  2 
AUb.  New  Cos.  842. 

Distinction  between  agent  and 
foreman.  3Ialone  «.  Hathaway, 
64  N,  r.  5,  10. 

Agent  to  sell,  not  authorized  to 
create  bailment.  Manning  v. 
Eeenan,  0  Han^  680,  602. 

Principal  bound  by  act  of  agent 
induced  by  forgery.  Armour  c. 
Michigan  Centr.  R.  R.  Co.,  65  N. 
r.  Ill;  ZJ.&8.  603. 

Clerk  cannot  pay  himself. 
Yoltz  V.  Blackmar,  64  N.  T.  440. 

PRINCIPAL  AND  SURETY. 

Surety  held  on  the  literal  words 
of  bond.  Brewster  v,  Balch,  41 
Super.  CL  (J.  db  8.)  03. 

Surety,  when  bound  by  declara- 
tions of  principal.  Hatch  «. 
Elkins,  05  N,  T.  480. 

Surety,  when  liable  without  de- 
mand on  principal.  Ducker  «. 
Rapp,  41  Super.  CL  (/.  cfe  8.)  285. 

Surety  discharged  at  law  as  well 
as  in  equity  by  extension.     Hub 
banl  tJ.  Gurncy,  04  N.  T.  467. 

Surety,  when  discharged  by 
principurs  indulgence.  Clark  o. 
Sicklcr,  04  N.  F.  281. 


By  negligence  of  obligee.  A.  & 
P.  Tel.  Com.  u.  Barnes,  04  N.  T. 
885;  lJ.4b8.  40. 

By  neglect  to  collect  collateral 
security.  Hazard  o.  Wells,  2  Alb. 
New  Ca%.  444. 

By  neglect  to  foreclose  mort- 
gage. Russell  V.  Welubc]*g,  2 
AVb.  New  Cos.  422. 

By  stipulation  in  suit  against 
principal.  Ducker  «.  Rapp,  41 
8uper.  CL  (J.  <§  8.)  235. 

By  extension  of  time  for  pay- 
ment of  mortgage.  Cassidy  v.* 
Scbodel,  0  Hun,  840. 

What  is  agreement  for  extension 
which  dischargres  surety.  Hub- 
bard V.  Gurney,  04  N.  T.  457. 

Right  of  subrogation ;  presump- 
tion of  priority.    Nat.  Exc.  Bank  . 
of  L.  «.  Sillmian,  05  N.  T.  475. 

PROMISE. 

Promise  to  pay  debt  due 
third  person,  assignable,  but  as- 
signment is  subject  to  equities. 
Barlow  «.  Myers,  54  N.  y.  41;  8 
Hun,  720;  d  T.  A  C.  183. 

Promise  of  firm,  assuming  debt 
of  purchased  business.  Arnold  «. 
Nichols,  64  N.  T.  117. 

QUESTIONS     OF     LAW    AND 
FACT. 

In  case  of  action  for  reward,  or 
for  value  of  services.  Brague  «. 
Lord,  2  AUb.  New  Ca».  1. 

In  case  of  accident  at  crossing; 
excessive  speed,  &c.  Massoth  «. 
Del.  <&  Hud.  Canal  Co.,  64  N.  T. 
434;  OiTun,  814. 

Negligence  of  innkeeper,  usually 
a  question  of  fnct.  Faucett  «. 
Nichols,  04  N.  T.  877. 

Recklessness  or  willfulness   of 
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servant,  a  question  of  fact.  Boonds 
V.  Del.,  Lack.  &  W.  R.  R.  Ck>.,  64 
Jf.  T.  120;  3  Jlun,  329;  5  T.  d  0. 
47S. 


PURPRESTURE. 

Rafts  of  timber  continuously 
moored  constitute.  Moore  v,  Jack- 
son, 2  JUb.  Nmo  Coi.  211. 

RAILROADS  (asd  Railboad 
CkniPAxriBB. 

I^ecting  passenger  for  non-pay- 
ment. ,  Nolan  e.  N.  T.,  N.  H.  & 
Hartford  R.  R.  Ck>.,  41  Super.  CL 
(J.  d  8.)  641. 

Rule  of  assessing  railroad  com. 
panics  for  local  improYcment. 
People  ex  reL  Troy  Union  R.  R. 
Co.  «.  Assessors  of  Troy,  2  Ahb. 
New  Com.  80. 

Negligence  in  crossing  tracks. 
Haycroft «.  Lake  Shore,&c.  Railw., 
64  Jf.  r.  636 ;  Mitchell  t>.  N.  Y.  C. 
d;  H.  R.  R.  R.  Co.,  64  Id,  655. 

Excessive  speed  and  violation  of 
ordinance  as  negligence.  Massoth 
«.  Del.  &  Hud.  Canal  Co.,  64  N. 
T.  624;  f^Han,  814. 

Signals  at  highway  crossings: 
what  is  highway.  Cordell  o.  N. 
T.  Cen.  &  Hud.  Riv.  R.  R  Co., 
64  N.  T,  485 ;  6  Hun,  461. 

Company  liable  for  reckless, 
though  not  for  willful  act  of  ser- 
vant Rounds  «.  Del.,  Lack.  & 
W.  R  R.  Co.,  64  N.  r.  129;  8 
J3im,  329;  6  T.  d  C.  476. 

Liability  of  connecting  roads. 
Sherman  «.  Hudson  R  R.  R.  Co., 
64  if.  r.  254;  Z  Daly,  621. 

Liability  for  condition  of  ap- 
proaches to  telegraph  office. 
Clussman  v.  Long  Island  R  R 
Co.,  9  ir<m,  618. 


Duty  to  protect  passengers  and 
baggage  from  violence.  Weeks  v. 
N.  Y.,  N.  H.  &  Hartford  R  R 
Co.,  9JJim,  669. 

Railroad  mortgages.  Trustees 
taking  possession  of  road.  Right 
of  debtor  of  road,  to  oliset  claim 
against  the  company.  Murray  v. 
Deyo,  10  ffwij  8. 

Reservation  in  deed  to  company. 
Pierce  v.  Eeator,  9  ffun^  632. 

Right  of  wagons  on  street  rail- 
road track.  Adolph  v.  Central 
Park,  &c.  R  R.  Co.,  65  M  F. 
554;  IJ.  d8.  186. 

What  defects  in  certificates 
exonerate  subscriber.  Cayuga 
Lake  R  R  Co.  «.  Kyle,  64  If.  T. 
185. 

Proceedings  to  condemn  lands, 
rights,  &c.  regulated.  L.  1877,  p. 
242,  c.  224  (am'd'g  L.  1850,  §  21, 
and  L.  1869,  c  287)  L.  1876,  p. 
203,  c.  198. 

Changes  of  route.  X.  1876,  p. 
60,  c.  77. 

Commissioners*  report  may  be 
vacated  for  misconduct.  N.  Y. 
C.  &  H.  R  R  R  Co.,  Matter  of, 
64J\r.  r.  60;  eJTtfn,  105. 

Special  term,  on  vacating  order 
confirming  commissioners*  rcport| 
may  appoint  new  commissioner. 
lb. 

Reorganization  act  amended.  L. 
1876,  p.  547,  c.  480. 

Trespasses  on  railroads  pun- 
ished.    L.  1877,  p.  273,  c.  2C1. 

Railroad  and  tramroad  act,  for 
Essex,  Clinton,  Columbia,  and 
Warren  counties.  L,  1877,  p.  374, 
c.  856,  amd*g  L.  1865,  c.  448,  f  1. 

Narrow  guage  roads  regulated. 
X.  1877,  p.  107,  c.  103,  amd'g  L. 
1871,  c.  560,  §§  5,  6. 

Validity  of  Elevated  railway 
acts.    Sixth  Ave.  R  R  Co.  c.  OU- 
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bert  Elevated  R.  R.,  41  Super.  CU 
(J.  db  S.)  480. 

Change  in  structure — rapid  tran- 
sit act.  Matter  of  Qilbert  Elevated 
Railw.  Co.,  0  Hutiy  808. 

RATIFICATION. 

Of  application  of  moneys.  Roul- 
ston  V.  Roulston,  64  K  T.  652. 

REAL  PROPERTY. 

What  is,  under  lease  in  fee. 
Cagger  r.  Lansing,  64  JV.  T,  417. 

Character  of,  when  held  by  part- 
nership. Fairchild  o.  Fairchild, 
64  N.  T,  471 ;  5  Hun,  407. 

Right  to  emblements.  Samson 
«.  Rose,  65  K  T.  411. 

Surface  water  and  trench  of  the 
adjoining  owners.  Yanderwiele 
V.  Taylor,  05  N,  T.  841. 

Distinction  between  easement  in 
basement,  and  interest  in  fee. 
Ref.  Ch.  G.  0.  Schoolcraft,  65  N, 
T.  134;  5Za)u.  206. 

Evidence  of  equitable  interest 
with  purchaser.  Haven  «.  Daly, 
41  Super,  Ct,  (J.  d  8.)  848. 

RECEIPT. 

Receipt  in  full  without  fall  sat- 
isfaction. Bliss  V.  Schwarts,  65 
if.  r.  444. 

RECEIVERS. 

Wlien  appointed  between  tenant 
for  life  and  remainder-man.  Eling 
«.  King,  41  Super.  Ct.  (J.  dt  S.) 
616. 

Not  appointed  in  action  to  re- 
cover possession  of  land.  Guernsey 
«.  Powers,  0  UuTiy  78.  Compare 
Code  of  Pro.  §  244;  Code  of  Civ. 
Pro.  §  713. 

Clerks,  &c.  not  to  be  appointed 


receiver,  except  by  consent.  X« 
1876,  p.  109,  c.  205 ;  Code  of  Civ. 
Pro.  {  90. 

Authority  t6  receive  money  be-^ 
fore  due.  Heernutts  «.  Clarkson, 
64  JSr.  r.  171. 

Action  against  rece!t«r  for 
money  collected.  Sheridan  v, 
Jackson,  10  ffuny  89. 

Leave  to  assignee  in  bankruptcy 
to  sue  receiver.  Matter  of  Piatt, 
41  Super,  Ct.  (J.  db  S.)  518. 

Powers  of,  under  order  of  se- 
questration. Foster  9.  Townshendi 
2  AVb.  New  Cm.  29. 

May  bring  action  against  stock- 
holders and  directors  for  unpaid 
stock.  Van  Cott  9.  Van  Brunt,  3 
AVb.  New  Cm.  283. 

Permitted  by  court  to  pay  exe- 
cution issued  against  executors  by 
leave  of  surrogate.  Mutter  of 
Clark,  2  AUb.  New  Cos.  208. 

RECOGNIZANCES. 

Vacating  judgments  on.  L» 
1876,  p.  807,  c.  816. 

RECORDING  DEEDS. 

Effect  of  simultaneous  recording 
of  two  mortgages;  of  recording 
assignment  of  mortgage.  Greene 
V.  Warnick,  64  N.  T.  220;  4  J3im, 
703. 

Bona  fide  purchaser.  Schroeder 
V.  Gurney,  10  Hun,  418. 

REDEMPTION. 

One  who  redeemed  by  virtue  of 
usurious  contract,  entitled,  never- 
theless, to  subrogation.  Patterson 
8.  Birdsall,  64  N.  T.  294 ;  6  Hun, 
282. 

Reference. 

Clerks,  &c.,  not  appointed  witli* 
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ont  consent.     L,  1870,  p.  200,  c. 
803 ;  Code  of  Civ.  Pro.  f  00. 

Appointed  to  sell  and  report  de- 
ficiency on  foreclosure  of  mechan- 
ic's lien.  Gaulin  «.  Mills,  2  Abb. 
New  Cos,  114. 

Complaint,  not  answer,  to  deter- 
mine whetlier  cause  is  referable. 
Wood  «.  Hope,  2  Atb.  New  Cat. 
186. 

Action  for  damages  for  breach 
of  bailding  contract  held  not  to 
inTolTc  long  account.  McDonnell 
«.  Stevens,  0  Uun^  28.  See  Code 
of  Pro.  }  271 ;  Code  of  Civ.  Pro. 
1 1018. 

Reference  in  action  by  an  at- 
torney for  services.  Martin  o. 
Windsor  Hotel  Co.,  10  iZun,  804. 

To  determine  amount  in  fore- 
closure. Bache  «.  Doscher,  41 
Bvper.  Ct.  (/.  ^  8,)  150. 

Fees,  on  sale  in  partition. 
Richards  v,  Richards,  2  Altb,  New 
Cos.  08;  Duby  v.  Jacot,  Id,  07. 

Reservation  of  objection  to  tes- 
timony. Lathrop  9,  Bramhall,  64 
N.  F.  863. 

When  appeal  from  order  con- 
firming report  of,  proper  remedy. 
Miles  0.  Titus,  2  Abb.  New  Cos, 
173. 

Power  to  set  aside  report  and 
order  new  trial.  Johnson  v. 
Youngs,  Oo  N.  T.  500.  And  see 
Code  of  Civ.  Pro.  §  1001. 

For  trial  other  than  of  issues, 
how  reviewed.  Brown  «.  Mayor, 
&c.  of  N.  Y.,  0  JIan,  587. 

Report  on  passing  accounts  of 
receiver,  how  reviewed.  Matter  of 
Guardian  Savings  Inst.,  0  /Tun, 
207. 

Effect  of  clause  ordering  re- 
hearing,  and    that  testimony  al- 


ready taken  stand.  Brown  «. 
Mayor,  &c.  of  K.  Y.,  0  i/im,  587, 
504. 

REFORMATION  OP  CON- 
TRACT. 

Grounds  for  reforming  insurance 
policy.  Mead  e.  Westchester  Fire 
Ins.  Co.,  64  ilT.  F.  453. 

RELEASE. 

Failure  to  give,  according  to 
compromise.  Bruce  «.  Kelly,  9 
Abb,  New  Cos.  81. 

Effect  of,  to  debtor  by  pledgor  of 
judgment.  Stilwell  v.  Carpenter, 
2  Abb,  New  Com.  238. 

MXIGIOUS  CORPORATIONS. 

Distinction  between  corporation 
and  trustees.  Davis  v.  First  Cong. 
Soc,  65  N  T,  278. 

Rights  as  mortgagee  in  posses- 
sion. Madison  Ave.  Bapt.  Church 
0.  Oliver  St.  Bapt.  Church,  41 
Super,  Ct.  {J.  A  8,)  360. 

Power  to  convey.  Ref.  Ch.  G. 
V,  Schoolcraft,  65  N  F.  134;  5 
LaM,  206. 

Right  to  mission  chapel  after 

organization   of   mission.     Alex. 

Presbyterian  Chur.  9.  Presbyterian 

Chur.,  64  N.  F.  274. 

New  act  for  Baptist  churches. 
L,  1876,  p.  814,  c.  820. 

General  act  amended.  L,  1876, 
p.  87,  c.  110;  p.  143,  c.  170. 

Power  over  assets  of  extinct 
Presbyterian  church.  L.  1877,  p. 
101,  c.  177,  am'd'g  L.  1875,  c  881, 

REMAINDERa 

Vested  remiunder:  rule  in  Shel* 
ly's  case.  Bennett  «.  Garlock,  10 
nun^  828. 
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Vested  and  contiDgent.  Next 
eventoal  estate.  Embary  «.  Shel- 
don, 2  Abb,  New  Com,  404. 

When  repugnant  to  prior  gift. 
Smith  t.  Van  Ostrand,  04  N,  7, 
278;  8  Hun,  450;  5  7*.  ifi  (7.  004. 

Vesting  of  ^ft  in  remainder. 
Booth  «.  Cornell,  2  Redif.  8urr. 
201,  540. 

REMOVAL  OF  CAUSES. 

Requisites  of  petition.  Pechner 
•.  Phcpnix  Ins.  Co.,  05  If.  T.  196. 

Under  act  of  Congress  of  1800. 
Vosc  t.  Yulcc,  04  K  T,  440. 

Corporation  cannot  remove  un- 
der act  of  1807.  Mix  t.  Andes 
Ins.  Co.,  0  Umiy  807. 

Removal  under  chap.  187  of 
1875.  Averments  in  petition  not 
conclusive.  Joint  parties.  Clark 
•.  Opdyke,  10  Uun,  383. 

REPLEVIN. 

For  emblements  raised  pending 
ejectment.     Samson  9.  Rose,  05  N, 

r.  411. 

Judgment  in  replevin, — ^liability 
of  sureties  upon  undertaking. 
Hagerv.  Clute,  lOITim,  447. 

REWARD. 

Claimed  by  attorney  for  quantum 
muruit  Braguo  «.  Lord,  2  Ahb. 
Nmo  Cos,  58. 

Tlireat  to  destroy  thing  found. 
Orady  «.  Crook,  2  Abb.  New  Cob. 
68. 

Retainer,  distinguished  from 
reward.  Braguo  v.  Lord,  2  Abb, 
New  Com.  1. 

ROCHESTER. 

Regularity  of  assessments  in. 
Hasscn  «.  City  of  Rochester,  05 
NY.  510;  OXonj.  185. 


SALE. 

Sale  or  return.  Errico  v.  Brand, 
0  Hun^  054. 

When  title  passes.  Morey  v, 
Mcdbury,  10  Han,  540. 

Delivery  not  to  pass  title  as 
against  execution.  Schoonmaker 
V,  Vervalcn,  9  -fli/n,  188. 

Requisites  of  delivery  and  ac- 
ceptance under  statute  of  frauds, 
upon  sale  with  stipulation  for  al- 
teration. Brewster  «.  Taylor,  03 
N  Y,  587 ;  affi'g  89  Super,  Ct.  (JI 

A  a,)  159. 

Warranty  of  plant  roots.  Schutt 
V,  Baker,  9  J7un,  550. 

What  warranty  implied  in  sale 
by  mere  dealer:  effect  of  accept- 
ing the  goods.  Dounce  «.  Dow, 
04  JV:  Y,  411;  0  r.  dfe  (7.  058. 

What  is  an  acceptance  and  re^ 
ceipt  of  lumber.  Cooko  v,  Mil- 
lard, 05  N,  Y.  852;  5  Lam,  350. 

Deceit  in  inducing  buyer  to  ac- 
cept without  exomi nation.  John- 
son «.  Luxton,  41  Super,  Ct,  (J.  d 
3,)  481. 

Reasonable  time  for  payment 
after  delivery  of  bill  of  lading; 
expiration  of  bank  hours.  Bass 
V.  White,  05  N  Y.  605. 

Conditional  extension  of  time  to 
perform.  Levy  v.  Burgess,  04  N 
Y.  890;  OJ.diS,  431. 

Risk  during  premature  delivery 
of  goods.  Corrigan  v,  Sheffield, 
10  ifim,  227. 

SAVINGS  BANKS. 

General  act  regulating,  L,  1875, 
c.  871,  $§88,  84,  80,  45,  amended. 
L,  1877,  p.  209,  c.  250. 

Liability  of,   on  forged  order. 

Allen   t.  Williamsburgli   Savings 

Bank,  2  Abb,  New  Cm,  842. 
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Deposit  in  name  of  liiuiband  and 
wife.  Matter  of  Ward,  2  Bee^f. 
8urr.  251. 

SEAL. 

What  is  a  seal.  Gillespie  e. 
Brooks,  2  Red/.  Surr.  849. 

Effect  of  seal  Briggs  e.  Par- 
tridge, 04  Jf.  r.  857;  1  J.  d  8. 
880. 

SECURITY  FOR  COSTS. 

Not  dispensed  with  by  indem- 
nity on  attachment.  Hodges  v. 
Porter,  10  ifan,  244. 

Ordered  in  tort.  Keller  «.  Town- 
send,  2  Abb.  New  Can.  432. 

Ordered  from  irresponsible  guar 
dian  ad  litem.     McDonald  v.  Brass 
Goods  Mfg.  Co.     Id.  484. 

Security  by  insolvent  guardian 
ad  litem.  Wice  «.  Commercial 
Fire  Ins.  Co.,  2  Ahb.  New  Com. 
825. 

SEDUCTION. 

Mother's  action:  compensation 
for  support.  Hitchman  9.  Whit- 
ney, 9  Hmi^  812. 

SENTENCES. 

For  a  misdemeanor  the  court 
may  limit  term  of  imprisonment 
in  default  of  payment  of  fine,  to 
not  exceeding  one  day  for  each 
dollar  of  the  fine.  L.  1876,  p.  50, 
c.  02. 

SEQUESTRATION. 

Practice  in,  and  effect  of.  Fos- 
ter V.  Townshend,  2  Al^.  New  Cos. 
29. 

SERVICE  (AND  Proof  of). 

Service  of  unknown  owners  in 
foreclosure  of  lien  on  personal 
property.  //.  1876,  p.  453.  And 
see  Code  of  Civ.  Pro.  {  488. 


Service  at  closed  ofllce.  Return- 
ing. Asinari  e.  Volkening,  2  AlA. 
New  Cos.  454. 

By  delivery  at  coroner^s  office. 
Manning  v.  Kcenan,  9  Hun^  686. 

Service  according  to  laws  of  coun- 
try where  judgment  is  obtained, 
to  be  recognized  as  valid.  Cassidy 
V.  Leitch,  2  Abb.  New  Cos.  815. 

Service  and  proof  of,  in  case  of 
mailing.  Price  v.  McGoldrick,  2 
Abb.  New  Com.  69. 

Indorsement  to  ^'  return  if  not 
called  for."  Gaffney  e.  Bigelow, 
2  Abb.  New  Com.  811. 

Defective  affidavit  of  service  of 
summons.  Spauldlng  e.  Lyon,  2 
Abb.  New  Ca».  208. 

Admission  of  service  of  sum- 
mons, as  of  prior  day,  not  fraudu- 
lent. Peck  €.  Richardson,  9  Him^ 
567.  Compare  Code  of  Civ.  Pro. 
§  434,  last  clause. 

Service  by  publication  obtained 
by  fraud.  Stanton  v.  Crosby,  9 
Hui^  870. 

Foreign  divorce  sustained  by 
constructive  service.  Hunt  «. 
Hunt,  9  Hwiy  622. 

Service  by  publication— juris- 
diction—  fraud  —  application  by 
widow  to  set  aside  letters  of  ad- 
ministration— divorce,  decree  of^ 
may  be  attacked  collaterally. 
Stanton  e.  Crosby,  9  iTim,  870. 

SERVICES. 

Compensation  for  agreeing  not 
to  do  an  act.  White  e.  Baxter, 
41  Super.  Ct.  {J.  A  8.)  858. 

Services  rendered  by  one  mem- 
ber of  a  family  to  another.  Markey 
0.  Brewster,  10  Hun^  16. 

As  between  members  of  family: 
compensation     for     board,    Jbc 
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Van  Schoyck  o.  BackoB,  6  Huny 
68. 

Agreement  to  compensate  by 
wilL  Reynolds  v,  Robinson,  64 
IT.  T,  689. 

Service^  rendered  in  expecta- 
tion of  bequest.  Shakespeare  «. 
Markbam,  10  Uun^  811. 

Action  on  note  given  to  nnrse  in 
Tiew  of  death.  £arl  «.  Peck,  64 
Jf.  r.  606. 

Right  to  reward  offered. 
Braguo  v.  Lord,  d  Alb,  Nem  Cca,  1 ; 
Orady  v.  Crook,  LL  68. 

SET-OFF. 

Of  one  judgment  against  an- 
other. Stilwell  0.  Carpenter,  2 
AXA.  Kew  Ciia,  238. 

Effect  of,  on  attorney's  lien. 
Roediger  v,  Simmons,  2  Atb,  New 
Cm,  270. 

When  judgment  may  be  set  off 
on  motion.  Swift  v,  Prouty,  64 
N.  T,  645 ;  10  Uun,  232. 

Set-off  of  judgment  in  caso  of 
assignment  and  attorney's  lien. 
Prouty  9.  Swift,  10  Ilun^  232;  64 
N,  r.  645. 

Set-off  allowed  against  assign- 
ment of  promise  to  pay  debt  due 
third  person.  Barlow  v,  Myers,  64 
N,  T.  41;  8  Hun,  720;  6  T.  db  C, 
188. 

»  SHERIFF. 

Liable  for  negligent  custody  by 
deputy.  Witowski  «.  Brennan, 
41  Super.  Ct.  (J,  <fc  8.)  284. 

Sheriff — action  against  for  fail- 
ure to  return  execution ;  effect  of 
return  after  suit  brought.  Bech- 
stein  V,  Sammis,  10  Ilujt^  686. 

Duty  08  to  return  of  execu- 
tion, notwithstanding  attachment. 


Wehle  V,  Conner,  41  Super,  Ct,  (J. 
di  S,)  20L 

Deputy  may  purchase  judgment. 
Albany  City  Nat.  Bank  «.  Kear- 
ney, 0  iTun,  635. 

Delivery  of  property  held  under 
replevin,  after  service  of  notice  of 
claim.  Manning  «.  Keenan,  Ol^tm, 
686. 

SHIPPING. 

Chattel  mortgage;  lien  for  re- 
pairs; remedies.  Scott  v,  Deli^ 
hunt,  66  N,  F.  128;  6  Lom,  872. 

SOCIAL     AND     RECREATIVE 
CLUBS. 

General  act  amended  in  |{  2  and 
9.     L,  1877,  p.  890,  c.  380. 

Personal  liability  of  president 

for  debts  of  club.     Sieger  «.  Cul* 

yer,  2  Abb,  New  Ca»,  347. 

Associations. 

SPECIAL  PROCEEDING. 

Commitment  of  referee  for  con- 
tempt, for  refusing  to  carry  out 
judgment  of  foreclosure — is  not. 
People  «B  rd.  Day  «.  Bergen,  9 
Hun^  202. 

SPECIFIC  PERFORMANCE. 

Of  parol  contract  partly  perform- 
ed.   Miller  «.  Ball,  64  N,  Y,  286. 

Refused  for  indcfiniteness  of 
contract.  Shakespeare  v.  Mark- 
ham,  10  HWiy   811. 

STATE. 

Rights  as  owner  of  land  within 
another  state.  Burbank  «.  Fay, 
65  N.  r.  67 ;  6  Lans,  307. 

STATUTES. 
What  are  retrospective.   People 
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«s  rd.  Pells  V.  Bupervisora,  65  iV. 
F.  800;  People  <a;  fe2.  Donbloday 
«.  Kelly,  10  iTtfn,  283. 

What  are  directory.  Witheril 
«.  Mosher,  0  Uun^  413. 

Meaning  of  '*  bi-ennially."  Peo- 
ple «x  rel,  Lansing  «•  Tremain,  0 
Hun,  673. 

Repealed  by  implication.  Wal- 
lace V.  Swinton,  04  K  71  188, 
194;  Matter  of  Ilathaway,  0  Uun^ 
79. 

Repealed  by  implication,  not 
favored.  Han  kins  «.  Mayor,  &c. 
of  N.  Y.,  04  N,  Y.  18. 

Re-enacted  by  reference  thereto. 
Blauvelt  v.  Village  of  Kyack,  9 
Hvn,  153. 

STAY  OP  PROCEEDINGS. 

On  judgment  fur  sale.  Asinari 
«.  Volkeniog,  2  AUb,  New  Can, 
454. 

Stay  of  proceedings  under  inter- 
locutory judgment,  pending  motion 
for  new  trial.  Bennett  «.  Austin, 
10  Hun,  451. 

STIPULATION. 

Of  evidence  to  be  read*  Miller 
9.  Adkins,  0  Qun^  9. 

Stipulation  to  abide  event,  with- 
out providing  for  costs.  Moses 
«.  McDivitt,  2  Ahb,  New  Com.  47. 

SUBROGATION, 

General  doctrine  of.  Barnes  v. 
Mott,  04  N.  Y.  897. 

SUMMARY  PROCEEDINGS. 

Legal  effect  annulled,  on  equit- 
able grounds.  Elvcrson  «.  Van- 
derpoel,  41  Super,  Ct,  (/.  dk  8.) 
257. 

Precluded  by  eviction.    People 


€X  rd.  Murphy  «.  Gedney,  10  Hun^ 
151. 

Sufficiency  of  affidavit  to  pro- 
cure summons.  Certificate  of  ser- 
vice. People  ex  rd,  Hughes  v. 
Lamb,  10  Hun^  848. 

SUMMONS. 

Variance  from  complaint.  Bar- 
nett  9.  Benjamin,  9  nun,  705. 
Compare  Code  of  Civ.  Pro.  §  418. 

SUPERINTENDENT. 

Superintendent  of  public  works. 
L.  1877,  p.  88,  c.  85. 

SUPERVISORS. 

Legislative  powers  of.  L.  1876, 
p.  253,  c.  257. 

Time  of  meeting  under  act  ex- 
tending power  of  boards.  Power 
to  authorize  loans.  Certificate  of 
consent.  People  ex  rd,  Atkinson 
V.  Tompkins,  04  if.  T.  53 ;  0  Ifun, 
299. 

Power  to  authorize  building  of 
town  hall.  Bergen  o.  Gubna,  10 
Hun,  11. 

Power  to  reduce  width  of  high- 
way: notice.  Phillips  v.  Schu- 
maker,  10  Hun,  405. 

What  action  may  be  reconsid- 
ered. People  ex  rd,  Hotchkiss  t. 
Supervisors  of  Broome,  05  iV.  Y, 
222. 

Clerk  to  send  proceedings  to 
State  library.  L,  1877,  p.  107,  c. 
102. 

SUPPLEMENTARY    PROCEED- 
INGS. 

Fine  for  failure  of  defendant  to 
appear.  Reynolds  «.  Gilchresl,  9 
Hun,  203. 

Power  of  referee  to  adjourn. 
EAuf man  «.  Thrasher,  10  Hun^  438. 
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Examination  of  non-resident 
debtor.  Anway  v.  David,  0  iTun, 
296. 

Non-resident  debtor  entitled  to 
notice  of  application  for  receiver. 
Whitney  «.  Welch,  2  Ahb,  New  Cob, 
442. 

Peremptory  order  for  the  pay- 
ment of  debt  by  a  third  person. 
Winters  «.  McCarthy,  2  JUib,  New 
Coi,  857. 

Third  person  who  claims  an  off- 
set. Grassmuck  «.  Richards,  2 
Ahb.  New  Cos.  859. 

Compelling  assignment.  Clan 
Ranald  «.  Wyckoff,  41  Super.  Ct, 
(J.  &  a.)  527. 

Title  to  real  estate  not  passed  by 
recording  order  for  receiver.  8cott 
«.  Elmore,  10  ffun,  68. 

Receiver  in  supplementary  pro- 
ceedings, powers  of.  Who  may 
take  advantage  of  irregular  ap- 
pointment. Underwood  v.  8ut- 
cliffe,  10  Hun,  453. 

SUPREME  COURT. 

X.1847,  p.  268,  c.  241,  defining 
the  judicial  districts,  amended  to 
conform  to  the  annexation  of  part 
of  Westchester  to  New  York.  X. 
1876,  p.  16,  c.  24. 

Adjournment  of  special  terms, 
Ac.  L,  1876,  p.  452,  c.  431;  Code 
of  Civ.  Pro.  §  239. 

Stenographer  in  Westchester. 
L.  1877,  p.  203,  c.  191. 

SURROGATE'S  COURTS. 

Temporary  appointment  by  su- 
preme court.  Matter  of  Hathaway, 
9  Hun,  79. 

Salaries.  X.  1877,  p.  28,  c.  21 ; 
L,  1877,  p.  87,  c.  85  (amd'g  X. 
1872,  c.  767,  §  8);  X.  1877,  p.  414, 
c.  401. 

Removal  of  proceedings  in  case 

Vol.  II.—86 


of  disqualification.    X.   1877,    p. 
810,  c.  285. 

Powers  of  clerk  in  N.  Y.  X. 
1877,  p.  290,  c.  274. 

Record  of  testimony.  Testamen- 
tary guardians.  X.  1877,  p.  224, 
c.  206. 

Practice  on  application  to  surro- 
gate to  sign  record  of  unfinished 
business.  Matter  of  Espie,  2 
Bed/.  8urr.  446. 

Practice.  Papers  to  be  present- 
ed, though  on  the  files.  Goulbum 
V.  Sayre,  2  Bed/.  8urr.  810. 

Jurisdiction  of  surrogate  of  New 
York  county,  under  act  of  1870, 
to  construe  will  on  probate.  Cur- 
ran  t.  Sears,  2  Bed/.  Burr. 
526. 

Jurisdiction  of  surrogate  over 
testamentary  trustees.  Furniss  v. 
Furniss,  2  Bed/.  Surr.  497. 

Order  of,  when  an  adjudication 
of  existence  of  assets,  as  against 
receiver.  Clark,  Matter  of,  2  Ahb. 
New  Cos.  208. 

Power  of  surrogate  of  New  York 
to  allow  costs  and  allowances. 
Noyes  v.  Childrens*  Aid.  So.,  10 
Hun,  289. 

Surrogate's  order  for  delivery  of 
property  to  executor.  Tllton  v. 
Ormsby,  10  Hun,  7. 

Accounting  of  executors  and 
trustees:  reference  thereon.  Bu- 
chan  t.  Rintoul,  10  Hun,  183. 

Jurisdiction  over  claim  present- 
ed by  executor.  Shakespeare  «• 
Markham,  10  Hun,  811. 

Jurisdiction  of  surrogate  over 
disputed  claims.  Stilwell  v.  Car- 
penter, 2  Ahb.  New  Cos.  238. 

Judicial  discretion  to  open  de- 
cree. Bailey  v.  Stewart,  2  Bec{f., 
Surr.  212. 

On  whose  petition  surrogate  may 
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open  decree.  WelU  e.  Wallace,  2 
BeAf,  Burr.  58. 

Void  decree  of  Burrogate.  Bailey 
o.  Stewart,  2  Bad/.  Burr,  212. 

Void  decree,  when  vacate^.* 
Hatter  of  Espic,  2  Bedf.  Burr.  445. 

SUSPENSION  OP  POWER  OP 
ALIENATION. 

limitation  of  power  of:  number 
of  beneficiaries:  effect  of  invalid- 
ity. Woodgate  v.  Fleet,  64  K  T. 
560. 

STKACUSE. 

Power  to  appoint  inspector  of 
milk.  Destruction  of  impure 
milk.  Blazier  e.  Miller,  10  Hun, 
435. 

TAXES. 

Judicial  restraint  of  legislative 
power  to  tax.  Weismer  «.  Village 
of  Douglas,  64  K  T.  91;  6  7.  d& 
(7.514;  4jBttn,  201. 

What  property  subject  to— duties 
on  imports  and  exports.  Ftople 
M  rd,  Haneman  «.  Tax  Commrs., 
10  Hun,  255. 

Taxation  of  bank  stock— deduc- 
tion for  real  estate.  People  ex  rd. 
Trademan^s  Bank  e.  Commrs.  of 
Taxes,  0  Hun,  650;  rev'd  see  10  Id. 


On  personal  property  of  corpor- 
ation: steamships.  People  ex  rd. 
P.  M.  S.  Co.  V.  Coms.  of  Taxes,  64 
JK  T.  541;  ri  Qun,  200. 

Meaning  of  'Mand."    People  ex 

rd.  Smith  e.  Commrs.  of  Taxes,  10 
Hvm,  208. 

L.  1855,  p.  728,  §  5,  providing  for 
taxing  vacant  land,  am^d  by  pro- 
viding for  unpaid  taxes  of  rail- 
roads and  selling  lands  of  tbe 
same  for  pa3rment  thereof,  and  by 
extending  the  provisions  of   the 


law  to  '*  wards.**     L.  1876,  p.  80, 
c.  101. 

Exemption  of  lots  occupied  for 
educational  purpose.  People  ex 
rd.  St.  John's  College  «.  Commrs. 
of  Taxes,  10  Hmi,  246. 

Completion  of  roll;  notice;  re- 
assessment. Overing  e.  Poote,  65 
N.  T.  268. 

L.  1845,  p.  189,  c.  180,  S  ^> 
as  to  posting  notices  of  tax,  and  as 
to  collector's  fees,  amended  by  L. 
1876,  p.  77,  c.  96. 

Undivided     tract  :     collector's 

affidavit  and  return;  comptroller^ 

advertisement.       Thompson      r. 

Burhans,  61  N.    T.   52;  rev*g  61 

Barb.  260. 

Sales  for,  in  Munroe.  L.  1877, 
p.  108.  c.  104. 

Requisites  of  affidavit  to  reduce. 
People  ex  rd.  P.  M.  8.  Co.  t. 
Coms.  of  Taxes,  64  N.  T.  541;  5 
Hvn,  200. 

Correction  of  erroneous  assess- 
ment. People  ex  rd.  PeUs  «. 
Supervisors,  65  N.  T.  800. 

In  what  cases  county  court  has 

power  to  order  refunding.    People 

exrd.  Hermance  «.  Supervisors  of 

Ulster,  10  Hun,  545. 

Appeals  from  boards  of  super- 
visors' decisions  as  to  assessment, 
made  to  the  State  assessors  (under 
L.  1874,  p.  464,  c.  851,  and  L. 
1859,  p.  702,  c.  812)  to  be  in  form 
to  be  prescribed  by  State  assessors. 
The  hearing  and  dismissal  regu- 
lated.    L.  1876,  p.  40,  c.  49. 

Remedy,  when  by  action,  and 

when  by  certiorari.    People  ex  rd. 

Law  e.  Commrs.  of  Taxes,  9  JSiai> 

609. 

TELEGRAPHS. 

Blank  form  constitutes  a  con- 
tract; claim  of  damages  presented 
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ta  derk,  not  enough.  Toung  «. 
W.  U.  Tel.  Co.,  65  N.  T.  163;  2 
/.  dk  8,  890. 

TENANT  FOR  LIFE. 

Of  pecuniary  legacy.  Smith  «. 
Van  Ostrand,  64  If,  T.  278;  3  Hun, 
450;  5  r.  <ft  a  664. 

Apportioning  annual  charges. 
Bidwell  9.  Greenshield,  2  Abb.  New 
Cm.  427. 

Burden  of  expenses  and  charges. 
Gillespie  v.  Brooks,  2  IMff.  Surr. 
840. 

TENANT  IN  COMMON. 

Right  of,  to  sue  co-tenant.  Jos- 
lyn  «.  Joslyn,  0  Hun,  388. 

Remedy  of,  for  fraudulent  sale 
by  co-tenant.  Small  v.  Robinson, 
0  HtM,  418. 

TENDER. 

Of  amount  due  on  execution, 
mffany  «.  St.  John,  65  if.  T.  314 ; 
6  Lan$.  153. 

Not  allowable  after  trial.  Bruce 
•.  Kelly,  2  Abb.  New  Cos.  81. 

Party  charged  with  interests  and 
costs,  for  not  paying  into  court. 
Gray  «.  Green,  0  Huny  334. 

TOWNS. 

Remedy  of  holder  of  town  bonds. 
Marsh  v.  Town  of  Little  Valley,  64 
JIT.  T.  112;  1  Htm,  554;  ^  T.  d  C. 
516. 

In  what  cases  actions  lie  against. 

lb. 

Certain  counties,  &c.,  exempted 
from  board  of  auditors  act  of 
1875.     L.  1877,  p.  104,  c.  99. 

TRESPASS. 
Temporary  use  of  boat  is  mere 


trespass.  Wanser  v.  WyckoS,  9 
Hiin,  178. 

Liability  for  seizure  of  property 
under  attachment.  Oestrich  v. 
Gilbert,  9  Hun,  242. 

Cutting  and  carrying  away  logs. 
Firmin  v.  Firmin,  9  Him,  571. 

Action  by  husband  for  trespass 
upon  his  house  on  his  wife's  land. 
Alexander  v.  Hard,   64  N.  T.  228. 

Requisite  proof  of  title.  Ed- 
wards «.  Noyes,  65  J^.  T.  125. 

TRIAL. 

Notice:  calendar,  &c.  X.  1876, 
p.  453,  c.  481  ;  Code  of  Civ.  Pro. 
§  977.     And  see  Inquest. 

Jurors.  L.  1876,  p.  54,  c.  69. 
And  see  Juries. 

Trial  of  issue  of  fact  in  divorce. 
Sullivan  v.  Sullivan,  41  Super.  Ct. 
(J.  d  S.)  519.  Compare  Code  of 
Civ.  Pro.  §S  1013,  1014. 

Waiver  of  right  to  go  to  jury. 
Hagaman  v.  Burr,  41  Super.  Ct. 
{J.  d  S.)  428. 

Too  late  to  object  to  generality 
in  pleading.  Candec  v.  Burke,  10 
Hun,  350. 

Objection  to  evidence  must  be 
specific.  SomeFville  v.  Crook,  9 
Hun,  664. 

General  objection  noted  in  refer- 
ee^s  minutes,  insufficient.     lb. 

Mode  of  examining  and  object- 
ing to  examination  of  party  against 
representative  of  deceased  &c., 
Brague  v.  Lord,  2  Abb.  New  Ca$. 
1,  10. 

Effect  of  contradiction  of  party. 
Stilwell  f>.  Carpenter,  2  Abb.  New 
Cae.  238.  . 

Admissibility  of  evidence  of 
damage,  or  of  annual  value,  in 
ejectment.  Cagger  v.  Lansing,  64 
N.  T.  417. 
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Necessity  of  request  to  sabmit 
to  jury.     Bowe  v.  Gano,  0  Hun,  0. 

Form  of  request  to  submit  to 
jury.  Dounce  v.  Dow,  64  JV*.  T, 
411 ;  Q  T.  d  a  653. 

When  proper  to  refuse  submis- 
sion to  jury.  Cagger  v.  Lansing, 
64  N.  T.  417,  427. 

Distinction  between  refusal  to 
charge  as  requested,  and  submis- 
sion of  the  question.  Yoltz  v. 
Blackmar,  64  Ji,  F.  440. 

Distinction  between  refusal  to 
charge  and  submission  of  question 
of  fact.  Sloane  «.  Elmer,  64  N.  T. 
201;  1  Hun,  810. 

Expression  of  opinion  in  charge; 
proper  charge  in  railroad-crossing 
case.  Massoth  v.  Del.  &  Hud.  Ca- 
nal Co.,  64  If,  r.  624;  6  Hun,  314. 

Instructions  in  accordance  with 
unsound  authority,  followed  by 
granting  new  trial.  Dickinson  v, 
Edwards,  2  Abb,  Neio  Cos.  800. 

When  question  as  to  services 
must  be  submitted  to  Jury.  Brague 
V.  Lord,  2  Abb,  New  Co*,  1. 

Weight  of  conflicting  testimony 
of  parties,  to  be  submitted  to 
jury.  Moody  v.  Pell,  2  Abb,  New 
Cos,  274. 

Improper  evidence,  properly  ad- 
mitted, need  not  be  struck  out,  but 
jury  should  be  instructed.  Marks 
t.  King,  64  N,  T,  628. 

Trial  in  insurance  case ;  increase 
of  risk ;  when  case  should  be  left 
to  the  jury.  Cornish  v.  Farm  Bui  Id- 
ings  Fire  Ins.  Co.,  10  Htin^  466. 

Unguarded  expressions  in  charge 
must  be  specifically  pointed  out  by 
counsel.  Pitney  o.  Glen's  Falls 
Ins.  Co.,  65  N,  T.  6,  17;  61  Barb, 
835. 

Case  not  to  bo  submitted  when 


verdict  would  not  be  sustained. 
Davis  9.  Third  Ave.  R.  R.  Co.,  41 
Super,  Ct,  {J,  dk  8.)  31. 

Terms  of  charge  in  action  for 
deceit.  Morehouse  v,  Yeager,  41 
Super.  Ct,  (J,  d:  8,)  135. 

Refusal  to  repeat  instructions 
substantially  given,  not  error. 
Spencer  v,  Humiston,  9  Han,  71.* 

Verdict  subject  to  opinion  of 
court.  Partridge  v.  Norton,  9 
HuUf  582.  Compare  Code  of  Civ. 
Pro.  i  1185.     ' 


Trial  by  jury  in  police  court 
People  ez  rel,  Dargin  v.  Cox,  9 
Hun^  146. 

In  criminal  case,  challenge  to 
the  array.  Carpenter  v.  People, 
64  N,  T,  483. 

TROY. 

Powers  of  common  council — city 
advertising — notices  of  tax  sales. 
Francis  v.  City  of  Troy,  10  ITwi, 

515. 

Assessment  for  local  improve- 
ments. Troy  «&  Lansingburgh  R. 
R  Co.  V,  Kane,  0  ffun^  606. 

Power  of  common  council  as  to 
repavcment.  Moran  v.  City  of 
Troy,  9  ffun^  540. 

TRUSTS  (akd  Trttstses). 

Construction  of;  appointment 
of  cestui  que  trust  as  trustee,  not 
favored.  Matter  of  Moke,  2  Bee^, 
Surr.  429. 

What  authorized  as  to  real  and 
personal  estate.  Hagerty  v,  Hag- 
erty,  9  Hun,  175. 

Vested  and  contingent  estates. 
Legal  and  beneficial.  Remainder. 
Accounting.     Next    eventoal  es- 
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tate.  Embury  v.  Sheldon,  2  AJfb, 
New  Cos,  404. 

Dropping  void  provision.  Wade 
V.  Holbrook,  2  Bed/,  Surr.  378. 

Distinguished  from  power  in 
trust.  Bruuer  v.  Meigs,  64  iV.  Y. 
506. 

Distinction  between  active  trust 
and  power.  Woodgate  v.  Fleet, 
64  JV.  r.  606. 

When  created  by  conveyance 
with  power  to  sell  and  apply  pro- 
ceeds. IIcermanB  «.  Robertson,  64 
N  r.  332. 

Sufficient  estate  to  fulfill  trusts. 
Bennett «.  Garlock,  10  Hun,  328. 

Duration  and  validity  of.  Wood- 
gate  V,  Fleet,  64  JV.  r.  566. 

How  resulting  trust  is  created. 
Helms  V.  Goodwill,  64  N.  T, 
642. 

Resulting  trust  in  partnership 
realty.  Fairchild  v.  Faircbild,  64 
jr.  T.  471;  6-fftfn,  407. 

Trust  under  foreign  law.  Hull 
V.  Mitchcson,  64  N.  T.  639. 

Jurisdiction  of  trusts  of  real 
property.  Wells  v.  Wallace,  2 
Bed/.  Surr,  58. 

Purchase  money  mortgage  taken 
by  trustee,  held  subject  to  the 
trust  as  against  an  assignee.  Reid 
«.  Sprague,  0  Hun,  30. 

Resulting  trust  enforceable  in 
equity.  Roulston  v,  Roulston,  64 
If.  r.652. 

Costs  of  litigation  as  to  property, 
when  chargeable  on  income.  Bur- 
leigh V.  Center,  41  Super.  Ct.  {J,  dt 
S.)  441. 

Jurisdiction  of  surrogate  over 
testamentary  trustees.  Commis- 
sions not  allowed  on  annual  ac- 
counting. Tucker  t.  McDermott, 
2  Bed/.  Surr.  312. 


Double  commissions  to  testa- 
mentary trustees  and  executors. 
Cram  v.  Cram,  2  Be€(f.  Surr, 
244. 

Commingling  of  funds.  Graham 
V.  Van  Duzer,  2  Bed/.  Surr,  322. 

UNDERTAKING. 

Effect  of  release  of  sureties  on 
appeal.  Barnes  v.  Mott,  64  2f,  T. 
397. 

UNLAWFUL  ASSEMBLIES. 

L,  1845,  p.  5,  c.  3,  §  6,forbidding 
assemblies  of  disguised  persons, 
amended  by  adding  proviio  ex- 
empting fancy  balls  and  masque- 
rades, provided  that,  if  in  cities, 
they  be  held  by  permission  of 
police.     L,  1876,  p.  1,  c.  1. 

USE  AND  OCCUPATION. 

Does  not  lie  for  use  of  way. 
Forsyth  «.  Hartnett,  10  Hun^ 
578. 

USURY. 

In  the  sale  of  note  having  no 
consideration.  Eastman  t,  Shaw, 
65  N,  Y,  522. 

Grantee,  not  a  borrower.  Bissell 
r.  Kellogg,  65  N.  Y.  482 ;  60  Barb. 
617. 

Valid  obligation,  not  avoided  by 
usurious  security.  Patterson  «. 
Birdsall,  64  N.  Y.  294;  6  Huriy 
632. 

Substitution  of  new  note  for  old 
one.  Sherwood  v.  Archer,  10 
Hun,  73. 

Grantee  of  mortgagor,  precluded 
from  pleading.  Barthet  «.  Ellas, 
2  Alb,  New  Cos.  864. 

Application  of  bonus,  paid  for 
forbearance.  Earle  v.  Hammond, 
2  Alb,  New  Cm,  368. 

Defense  gone,  after  judgment. 
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Moses  «.  McDivitt,  2  AVb.  New  Cm. 
47. 

Action  to  recover  back;  who 
are  borrowers.  Wheelock  «.  Lee, 
64  K.  T.  242. 

Remedy  for,  in  case  of  national 
banks.  Hintermister  «.  First  Nat. 
Bank  of  C,  64  if.  71  212 ;  8  ffun, 
845;  5  T.  d  a  484. 

Btate  banks.  Marine  Bank  v. 
Fiske,  0  Hun,  863. 

Usurious  interest,  voluntarily 
paid,  must  be  sued  for  within  stat- 
utory limit  of  time.  Nat.  State 
Bank  of  Newark  v.  Boylan,  2  Abb, 
Nmo  Cm.  216. 

uncA. 

Liability  for  defects  in  highway. 
Peach  «.  City  of  Utica,  10  Hun, 
477. 

VARIANCE. 

Distinction    between  variance 

and  failure    of   proof.  Place    «. 

Minster,  65  N.  T,  89.  Compare 
Code  of  Civ.  Pro.  \  639. 

On     indictment     for  perjury. 

Harris  «.  People,  64  N.  T.  148 ;  4 
Hun,  1. 

VENDOR  AND  PURCHASER. 

Covenants.  Conditions  subse- 
quent. What  are  incumbrances. 
Anonymous,  2  AUb.  New  Cos,  56. 

Implied  license  to  take  posses- 
sion. Miller  «.  Ball,  64  N.  7, 
286. 

Rights  of  widow  of  purchaser 
in  possession.  Knolls  «.  Bamhart, 
9  Hun,  443. 

Tender  under  contract  am- 
biguous as  to  time.  Van  Campen 
9.  Knight,  65  N  Y.  580. 


VILLAGES. 

Power  of,  to  raise  money. 
Witheril  «.  Mosher,  9  Hun,  412. 

Restriction  as  to  creation  of 
debts.  People  ez  rd.  Child s  «. 
Cartwright,  9  Hun,  159. 

Power  to  terminate   existence. 

Blauvelt   «.   Village  of  Nyack,  9 

Hun,  153. 

Power  to  regulate  combustiblea. 
L.  1877,  p.  21,  c.  16,  am'd  L. 
1870,  c.  291,  tit.  3,  §  8,  subd.  23. 

Fire  departments  in.  X.  1877, 
p.  259,  c.  244,  amd'g  Z.  1870,  c. 
291,  \  5. 

Police  justices.  X.  1876,  p. 
298,  c.  308.  Fireman's  exemp- 
tion from  poll  tax.  A  1876,  p. 
307,  c.  817. 

WAIVER. 

Stipulation  for  written  waiver 
may  be  waived  orally.  Van  Allen 
«,  Farmers'  Joint  Stock  Ins.  Co., 
10  Hun^  397. 

WASTE. 

Enjoined  at  suit  of  judgment 
creditor.  Vandermark  v.  Schoon- 
maker,  9  Hun,  16. 

WATERCOURSES. 

Construction  and  effect  of  grant 
and  award.  Perkins  «.  Giles,  65 
N  T.  593;  Barber  «.  Nye»  65  U. 
211. 

Right  of  user  by  riparian  owner 
— remedy  for  pollution.  Seaman 
9.  Lee,  10  Hun,  607. 

Several  liability  of  several  per- 
sons polluting  stream.  Chipmaa 
V.  Palmer,  9  Hun,  517. 

Rules  applicable  to  obstructioa 
by  mill  rubbish.  Prentice  t. 
Geiger,  9  Hun,  350. 

Riparian  owner  not  to  appropii* 
ate  any  part  of  stream  which  is  a 


NEW  YORK  STATE  REPORTS. 


551 


public  highway.    Moore  t.  Jack- 
son, 2  Abb.  New  Cos.  211. 

WATERTOWN. 

Authority  to  lay  assessment. 
City  of  Watertown  «.  Fairbanks, 
65  N.  r.  588. 

WATER  WORKS  COMPANIES. 

General  law  for  organizing, 
amended.  L.  1877,  p.  183,  c.  171 
(am'd'g  L,  1873,  c.  737,  §  2) ;  L. 
1870,  p.  425,  c.  415. 

WHARFAGE. 

Rights  of  owners  of  lots  front- 
ing on  street.  Wood  v.  Hoeft,  0 
Huru,  182. 

Wharfage  in  port  of  New  York. 
L.  1877,  p.  330,  c.  316;  am*d'g  Z. 
1872,  c.  820,  i  1. 

WILLS. 

n.  Testamentary  Capacity,  and 
Undue  Influence. 

When  burden  of  proof  is  on  ben- 
eficiary. Baker's  Will,  2  Bedf. 
8urr,  179. 

Construction  of  act  of  1860,  lim- 
iting charitable  bequests.  Curran 
«.  Scars,  2  Hedf.  Surr.  520. 

Testamentary  capacity  as  af- 
fected by  intemperance,  jealousy, 
&c.  McLaughlin's  Will,  2  Bedf, 
Surr.  504. 

Testamentary  capacity;  delu- 
sions as  to  relatives.  Slaw's  Will, 
2  Bodf.  Surr.  107. 

What  facts,  sufficient  proof  of 
monomania  and  undue  influence. 
Colhoun  V.  Jones,  2  Bedf.  Surr.  34. 

After  probate,  capacity  is  pre- 
sumed. Howard  v.  Moot,  64  JV. 
r.  202;  2  Hun,  475;  2  T.  d  0. 
427. 

Undue  influence,  defined. 
Burk's  Will,  2  Bedf.  Surr.  239. 


Undue  influence  which  will 
avoid  a  will.  Fagan  v.  Dugan,  2 
Bedf.  Surr.  841. 

Evidence  of  due  influence. 
Wade  D.  Holbrook,  2  Bedf.  Surr. 
378. 

rV.  Mode  of  Execittion. 

Execution  and  publication  of 
will.  Hardship  or  injustice. 
Effect  of  attestation  clause.  Nor- 
ton V.  Norton,  2  Bedf.  Surr.  6. 

Requisites  of  publication. 
Burk's  Will,  2  Bedf.  Surr.  239. 

Publication  and  request  to  wit- 
nesses, what  is  sufficient  evidence 
of.  Stewart's  Will,  2  Bedf.  Surr. 
77. 

Publication  and  subscription  by 
witnesses.  Neugent  v.  Neugent, 
2  Bedf.  Surr.  869. 

Request  to  sign.  Unconscious- 
ness. Sanders  v.  Stiles,  2  Bedf 
Surr.  1. 

Where  attesting  witnesses 
should  sign.  Williamson  v.  Wil- 
liamson, 2  Bedf.  Surr.  449. 


VI.  Revocation. 

Implied  revocation  of  will. 
Ignorance  of  child's  existence. 
Ordish  v.  McDermott,  2  Bedf. 
Surr.  460. 

Revocation  of  will  by  simul- 
taneous deed.  Wade  v.  Holbrook, 
2  Bedf.  Surr.  878. 

VH.  Validity. 

Suspension  of  power  of  aliena- 
tion. Wade  V.  Holbrook,  2  Bec(f. 
Surr.  378. 

VHI.  What  Law  GkiVERNS. 

Wills  of  personal  property,  duly 
executed  according  to  the  law  of 
place,  in  certain  cases,  although 
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by  persons  domiciled  elsewhere, 
made  valid.  Changes  of  domicil 
not  to  .prejudice.  L,  1876,  p.  03, 
c.  118. 

IX.  Pbobate. 

What  is  concealment  of  will. 
Cole  «.  Gourlay,  9  Hun^  493. 

Uncontested  probate,  how  far 
conclusive  in  collateral  proceed- 
ings. Damarell  o.  Walker,  2  Be^. 
Burr.  108. 

Grounds  for  vacating  probate. 
Bailey  v.  Stewart,  2  Bed/.  Burr. 
212. 

X.   EVIDBNCE,  &a 

Evidence  sufficient  to  prove  exe- 
cution of  will  when  two  of  three 
subscribing  witnesses  are  dead. 
Williamson  v.  Williamson,  2  Eedf, 
Burr.  449. 

Will  subscribed  by  mark  may  be 
proved  though  one  witness  is  dead. 
Simpson's  Will,  2  Bedf.  Burr.  20. 

Admission  of  devisees — when 
admissible  on  probate.  Improper 
rejection  of  evidence  by  surrogate 
— when  his  judgment  reversed 
therefor.  Horn  «.  Pullman,  10 
Hun,  471. 

XI.  Interpretation  and  Effect. 

Construction  of  will  by  parol 
evidence.  Bequest  to  be  taken  at 
a  *  *  valuation.  '*  Stevens  v.  Stevens, 
2  Bedf.  Burr.  265. 

Hemaindcr, — apportioning  an- 
nual cliarges.  Bidwell  v.  Green- 
shield,  2  AN).  NevD  Cos.  427. 

Vested  and  contingent  estate. 
Trust.  Beneficial  and  legal  inter- 
est. Remainder.  Embury  v.  Shel- 
don, 2  Abb.  New  Cos.  404. 

When  remainder  vests  on  testa- 
tor's death.  Young  v.  Case,  2 
Be^.  Burr.  55. 


Trustee  by  implication.  Edsall 
r.  Waterbury,  2  Bedf.  Burr.  48. 

Bequest  void  for  uncertainty. 
Idatter  of  Goodrich,2  Bed/.  Sicrr.45. 

Gift  of  home  includes  board. 
Lyon  V.  Lyon,  65  if.  71  830. 

Construction  of  bequest  in  trust 
to  divide,  after  termination  of  life 
estate.  Brnner  «.  Meigs,  64  If.  T. 
506. 

Legacy  absolute,  or  for  life. 
Power  to  expend  for  8Upx>ort.  Re- 
mainder, when  void  as  repugnant. 
Smith  V.  Van  Ostrand,  64  JV.  F. 
278;  3  Hun,  450;  5  T.  <fe  (7.  664. 

Legacy  to  one, — remainder  to 
another,  if  not  disposed  of.  Colt 
V.  Heard,  10  Hun,  189. 

Advancement,  when  interest  com- 
mences to  run  on.  Verplanck  «. 
De  Went,  10  Hun,  611. 

What  language  vests  remainder. 
Perpetuities.  Stevenson  v.  Lesley, 
9  Hun,  637. 

Reference  to  *'  my  trustee  "  indi- 
cates intention  to  create  trust 
Reid  V.  Sprague,  '9  Hun,  80. 

Trust  to  receive  rents,  with  re- 
mainder over.  Verdin  «.  Slocom, 
0  Hun,  150. 

Remainder — limited  upon  death 
of  beneficiary.  Lapse.  McLean  «. 
Freeman,  9  Him,  246. 

XII.    EiiBCTmo,  &C. 

Bequel|  in  lien  of  dower.  Elec- 
tion. Grout  9.  Cooper,  0  Hun, 
326. 

Widow  shares  in  undisposed-of 
estate,  notwithstanding  legacy  to 
her  in  Ucu  of  dower.  Edsall  «. 
Waterbury,  2  Bedf.  Burr.  48. 

Election  between  right  of  dower 
and  proceeds  of  conversion.  Brink 
V.  Layton,  2  Bec^f.  Burr.  79. 
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WITNESSES. 

Examination  of  party,  not  or- 
dered except  for  purposes  of  trial. 
Burnett  ».  Snyder,  41  Super.  Ct. 
(/.  di  8.)  812.  And  see  Code  of 
Civ.  Pro.  §  872. 

Order  for  examination  of  party 
in  oction,  before  service  of  sum- 
mons, is  without  jurisdiction. 
Brandon  Manufg.  Co.  v.  Pettin- 
gill,  2  Ahb.  New  Cos,  1G2. 

Subpoena,  not  necessary  for  ex- 
amination before  trial.  Pake  v. 
Proal,  2  AUb.  New  Ca$,  418. 

Insanity  of  party,  a  ground  for 
refusing  examination  before  trial. 
Mason  v,  Libbey,  2  ^2^.  New  Cos, 
187. 

Examination  of  party  before 
trial,  a  substitute  for  bill  of  dis- 
covery. Phosnix  «.  Dupuy,  2  Ahb. 
New  Cos.  140,  159,  note. 

Sufficiency  of  affidavit  on  appli- 
cation for  examination  of  advei-se 
party  before  trial.  Elmore  v. 
Hyde,  2  Abb.  New  Cos.  129. 

Privilege  of  communications  to 
physician.  Cahcn  v.  Continental 
Life  Ins.  Co.,  41  Super.  Ct.  {J.  d> 
S.)  290.  Compare  Code  of  Civ. 
Pro.  §  837. 

Privileged  communications  to 
clergymen,  physicians  and  attor- 
neys. Mason  v.  Libbey,  2  Abb. 
New  Cos.  187;  Mott  v.  Consumers^ 
Ice  Co.,  Id.  145. 

Wife  in  erim.  con,  L.  1876,  p. 
446,  c.  420.  And  see  Code  of  Civ. 
Pro.  §  831. 

Hnsband  and  wife  in  criminal 
cases.  Persons  jointly  indicted. 
X.  1870,  p.  103,  c.  182.  And  sec 
Code  of  Civ.  Pro.  §  831. 

Personal  communication  or  trans- 
action with  deceased,  &c.,  what  is. 
Blague  V,  Lord,  2  AJUb.  New  Caa.  1,12. 


Incapacity  because  of  death  of 
adverse  party.  Miller  v.  Adkins, 
9  flwn,  9. 

Personal  communications  with 
deceased.  Somerville  v.  Crook,  9 
nujiy  004.  Compare  Code  of  Civ. 
Pro.  §  829. 

Communications  between  agent 
and  deceased^  Hildebrant  v. 
V.  Crawford,  65  N.  T.  107 ;  5  Lam, 
502.  And  see  Code  of  Civ.  Pro.  { 
829. 

Testimony  of  interested  party 
against  executor,  &c.  Marsh  «. 
Gilbert,  2  JRedf.  Surr.  405. 

Agent  who  overheard  conversa- 
tion of  deceased,  incompetent. 
Head  v.  Teeter,  10  Hun,  548. 

Necessary  corroboration  of  ac- 
complice. Maine  t.  People,  9 
Uun,  113. 

Witness  may  state  who  is  in 
possession  of  real  e&tatc.  After 
stating  the  facts,  may  give  con- 
clusions as  to  injury  done  property. 
Miller  v.  Long  Island  R.  R.  Co., 
9  ITun,  194. 

Proper  question  as  to  value  at 
particular  place.  Tiffany  v.  Lord, 
05  N  T.  810. 

Opinion  of  witness  on  state  of 
facts  shown  in  deposition.  Dolz 
Morris,  10  Hun,  201. 

Evidence  of  character  of  ac- 
cused, who  testifies  on  his  own 
behalf.  Adams  v.  People,  9  iZwn,  89. 

Cross  examination  of  accused,  1 
testifying  in  his  own  behalf,  and 
extended  to  other  similar  oUcnses. 
Maine  v.  People,  9  Ilun,  113. 

Hypothetical  question  to  expert. 
Dolz  V.  Morris,  10  i7un,  201. 

Witness  as  to  general  reputation 
cross  examined  as  to  particulars. 
Carpenter  v.  Blake,  10  Uun,  858. 
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Contradicting  one*8  own  witness. 
Gibbs  V.  Huyler,  41  Super.  Ct,  {J. 
A  8.)  190. 

Witness,  though  uncontradioted 
and  unimpeached,  may  be  discredi- 
ted. Stilwell  «.  Carpenter.  2  Abb. 
New  Ca4.  238. 

Effect  of  contradicted  testimony 
of  parties.  Stilwell  «.  Carpenter, 
2  Ahb,  New  Cm,  239,  note;  Moody 
«.  Pell,  Id.  274. 


Testimony  not  privileged  in  pro- 
ceedings under  non-imprisonment 
act.  People  ez  rd.  Eeiley  «.  Speir, 
2  Al)b.  New  Com.  466. 

WBTT. 

Ketum  day,  when  directoty. 
Witbeck  «.  Van  Rensselaer,  64  if. 
r.  27. 
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.ABBOTTS   NATIONAL   DIGEST   OF    UNITED   STATES 
REPORTS  AND  STATUTES.     A  Complete  and  Accurate 
Epitome  of  the  Jurisprudence  and  Legislation  of  the  Gov- 
ernment of  the  United  States  from  the  earliest  period  to  the 
,  year  1875.    By  Benj.  Vaughan  Abbott.    6  vols.  8vo.    $45.00 

ABBOTT'S  NATIONAL  DIGEST  OF  UNITED  STATES 
REPORTS  AND  STATUTES.  Vol.  7 ;  being  the  third  sup- 
plement,  and  embracing  all  the  statutes  and  decisions  to 
September,  1877.     Ready  Sept.  15th,  1877. 

ABBOTT'S  TREATISE  ON  THE  JURISDICTION  AND 
PRACTICE  IN  THE  UNITED  STATES  COURTS. 
This  work  gives  a  Full  and  Satisfactory  Account  of  the 
Powers  of  the  Various  Federal  Courts,  and  the  Procedure 
usually  employed  in  them.  With  all  the  Statutes  of  Practical 
Utility  and  Rules  of  Court,  together  with  a  Complete  Col- 
lection of  Forms.  Third  edition,  entirely  re-written  and 
enlarged,  embracing  the  law  as  declared  in  1876.  By  Benj. 
Vaughan  Abbott.     2  vols.  8vo.    $15.00. 

ABBOTT'S  UNITED  STATES  CIRCUIT  AND  DISTRICT 
COURT  REPORTS.  Reports  of  Decisions  rendered  in 
the  Circuit  and  District  Courts  of  the  United  States.  By 
Benj.   Vaughan  Abbott.     2  vols.  8vo.    $15.00. 

ABBOTT'S  NEW  YORK  COURT  OF  APPEALS  DECIS- 
IONS. This  Official  Collection  comprises  Full  Reports  of 
all  such  cases  not  contained  in  the  series  known  as  New 
York  Reports  as  on  careful  examination  have  been  found 
worthy  of  permanent  preservation.  Prepared  under  the 
sanction  of  the  court,  and  recognized  by  the  judges  as  au- 
thority. Edited  by  Austin  Abbott.  With  extensive  notes 
and  references.     4  vols.  8vo.     $24.00. 

ABBOTT'S  PRACTICE  REPORTS,  NEW  SERIES.  A  Se- 
lection of  Cases  from  the  Various  Courts  of  the  State  of  New 
York  which  are  likely  to  be  of  permanent  value  and  authority. 
Edited  by  Austin  Abbott.  16  vols.  $So.oo.  These  Re- 
ports will  not  lose  their  authority  by  the  operation  of  the 
Ntiv  Code  as  many  of  the  decisions  in  the  series,  will  be  of 
value  in  interpreting  and  explaining  its  meaning.  They  also 
contain  many  cases  not  elsewhere  reported. 
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ABBOTT'S  NEW  CASES.  Selected  Cases  and  Notes  of  Cases 
of  general  interest,'  and  not  elsewhere  reported,  on  all  sub- 
jects of  Law  and  Equity.  Edited  by  Austin  Abbott.  Vol. 
I.     $6.00.     Vol.   2  now  being-  issued  in  numbers. 

BAKER  ON  THE  LAW  OF  MANUFACTURING  COR- 
PORATIONS  OF  NEW  YORK  STATE.  This  work  em- 
braces the  Laws  of  181 1  and  1848,  with  all  the  Amendments 
down  to  the  present  time,  arranged  under  sections,  and  ci- 
ting all  the  Cases  bearing  upon  the  question  of  the  Rights, 
Duties,  and  Liabilities  of  Trustees  and  Stockholders,  as  be- 
tween themselves,  and  as  affecting  the  Rights  of  Creditors 
of  Corporations.     8vo      $4.00. 

BANKRUPT  LAW  AS  IT  NOW  IS.  Together  with  the 
Amendment  of  June  22,  1874.  An  Essay  on  the  present 
Condition  of  the  Bankrupt  Law,  with  Notes  and  Refereuces. 
By  A.  Blumenstiel.    $0.25. 

BENCH  AND  BAR  OF  NEW  YORK.  Containing  Biogra- 
phical Sketches  of  Eminent  Judges  and  Lawyers  of  the  New 
York  Bar,  Incidents  of  the  Important  Trials  in  which  ihey 
were  engaged,  and  Anecdotes  connected  with  their  Profes- 
sional, Political,  and  Judicial  Career.  By  L.  B.  Proctor. 
I  large  vol.  of  779  pp.  Extra  cloth,  $5.00;  library  sheep, 
$5.50 ;  half  calf,  $6.50. 

CODDINGTON'S  DIGEST  OF  TRADE-MARK  CASES. 
A  complete  digest  of  Trade- Marks,  as  embrficed  in  the  Enej- 
lish  and  American  Reports  and  Statutes.  By  C.  E.  Coi>- 
DINGTON.     8vo.     $6.co. 

CODE  OF  CIVIL  PROCEDURE,  1877.  Containing  the 
original  text  with  the  amendments  inserted  in  their  proper 
places.  The  whole  carefully  compared  with  official  copies 
on  file.  Together  with  the  sections  of  the  old  Code  of  Pro- 
cedure that  will  remain  in  force  after  September,  1877. 
Bound  in  flexible  cloth.    Small  8vo.  $4.00. 

DENGLER'S  WARD  MAPS  WITH  BLOCK  INDEX.  A 
Key  to  all  Maps  on  Record  in  the  Register's  Office,  in  1,300 
Libers  of  Conveyances,  locating  the  Maps  on  the  blocks 
affected  thereby.     By  Adolph  Dengler.    $1.00. 

EDMOND'S  REPORTS  OF  SELECT  CASES.  Reports  of 
Cases  Decided  in  the  Supreme  Court  of  New  York.  By  John 
W.  Edmonds,  formerly  Justice  of  the  Supreme  Court.  Judge 
Ingraham  says:  '*The  cases  are  of  much  interest,  and  con- 
tain historical  information  which  cannot  be  obtained  else- 
where.'"   8vo.     $7.50. 

FOX'S  DIGEST  TO  THE  LAW  OF  PARTNERSHIP.  A 
General  Digest  of  the  Law  of  Partnership,  presenting  the 
American  and  English  Adjudications.  By  Charles  Vox, 
late  Judge  of  the  Superior  Court  of  Cincinnati,  i  vol.  8vo. 
$6.50. 
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Judge  Fox  has  cited   no  case  which  he  has  not  personally 

examined,  and  the  profession  may  rest  assured  they  will  not 

'*  be  disappointed  when  tliey  compare  the  digested  case  with 

the  case  cited. 

GUERNSEY'S  KEY  TO  EQUITY  JURISPRUDENXE.  De- 
signed for  the  use  of  law  students.  This  work  is  for  the 
express  purpose  of  Aiding  Law  Students  in  the  study,  and 
to  clearly  understand  this  great  branch  of  the  law  as  a  system, 
complete  within  itself,  and  as  founded  upon  Logical  and 
Scientific  Principles.  The  arrangement  is  such  that  it  can 
be  used  with  any  work  on  Equity  Jurisprudence.  By  R.  S. 
Guernsey.     8vo.     $4.00. 

HILLIARD'S  ELEMENTS  OF  AMERICAN  LAW.  A  com- 
prehensive treatise  on  American  Law,  designed  for  the  prac- 
tising lawyer,  as  well  as  for  the  student  and  general  reader. 
By  Francis  Hilliard,  author  of  "Torts,"  "Mortgages,"  &c. 
Vt)l.  I.  $7.50,  ready  in  September,  1877.     Vol.  2  in  press. 

HOFFMAN  OX  REFEREES.  The  Powers  and  Duties  of 
Referees,  with  Numerous  Forms.  By  Hon.  Murray  Hoff- 
man.    8v(>.     >6.5o. 

INDEX  TO  THE  MAPS  ON  RECORD  IN  THE  REGIS- 
TER*S  OFFICE  IN  NEW  YORK  CITY.  Compiled  by 
Adolf  Dengler.     Cloth.     $2.00. 


JOHNSON'S  REPORTS  OF  CHASE'S  DECISIONS.  This 
volume  contains  the  Decisions  of  Chief  Justice  Chase  in  the 
United  States  Circuit  Court  for  the  Fourth  Circuit,  during 
the  years  1865  to  1869  inclusive.  It  contains  a  Complete 
Record  of  the  Case  of  Jeft'erson  Davis,  the  only  State  Trial 
growing  out  of  the  Civil  War,  besides  many  other  Important 
Cases.  By  Bradley  T.  Johnson,  Esq.,  of  the  Virginia  Bar. 
1  vol.     8vo.     $7.50. 

LANGBEIN'S    DISTRICT    COURT    PRACTICE.     Practice 
in  the  District  Courts  of  the  City  of  New  York.     With  a  Full 
»^  Collection  of  Forms.     By  Lanobkin  Brothers.     $4.50. 

LYNCH  ON  REAL  ESTATE  BROKERS.  A  Treatise  on 
the  Law  of  Real  Estate  Brokers,  in  which  are  discussed  all 
questions  relating  to  this  important  subject.  By  Wm.  R. 
Lynch,     i  vol.    $1.50. 

LYNCirS  NOTARY  PUBLIC  AND  FORM  BOOK.  This 
work  affords  a  Complete  and  Accurate  Guide  to  the  Duties 
of  Notaries  and  Commissioners  of  Deeds.  By  Wm.  R. 
Lynch.     $1.50. 

McADAM  ON  TERMS  OF  COURT.  An  essay  on  Dies  Juri^ 
///r/,  or  Law  Days.    By  Hon.  David  McAdam.    Paper.    $0.50. 
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McADAM'S  LANDLORD  AND  TENA^LT.  A  Practical 
Treatise  on  the  Law  of  Landlord  and  i Tenant.  Bv  Hon. 
David  McAdam.    8vo.     $5  50. 

McADAM'S  MARINE  COURT  PRACTICE.  Practice  of  the 
Marine  Court  of  the  City  of  New  York,  with  the  latest  statu- 
tory enactments,  an'd  a  Complete  Collection  of  Forms.  By 
Hon.  David  McAdam.     3d  edition.     $4.50. 

NEW  YORK  SUPERIOR  COURT  REPObTS.  Vols.  33 
to  41.  Jones  and  Spencer,  vols,  i  to  9  inclusive.  Reports 
of  cases  decided  in  the  Superior  Court  of  the  City  of  New- 
York.  By  Samuel  Jones  and  James  C.  Spencer, •Official 
Reporters.  Per  vol.,  $7.00.  Vol.  10  now  being  issued  in 
serials. 

PENNINGTON'S  NEW  JERSEY  REPORTS.    2  vols.   $15.00. 

REMARKABLE  TRIALS.  A  Collection  of  Fifteen  of  the 
Most  Remarkable  Trials  on  Record,  with  notes,  and  speeches 
of  counsel,  &c.  Compiled  by  Dunphv  &  Cummings.  Cloth» 
$3.50 ;  sheep,  $4-5o- 

RIDDLE   ON   SUPPLEMENTARY   PROCEEDINGS.     The 
. .    Law  and  Practice  of  Supplementar}'  Proceedings,  with  Forms. 
By  D.  S.  Riddle.     8vo.    $7.50. 

« 

ROYALL'S  DIGEST  OF  GRATTAN'S  VIRGINIA  RE- 
PORTS.  A  Digest  of  Grattan*s  Va.  Reports  from  1844  to 
1873U     By  Wm.  L.  Rovall,  of  the  Virginia  Bar.     8vo.    $8.00. 

STONE'S  ANALYTICAL  INDEX  TO  THE  NEW  YORK 
REPORTS.  An  Analytical  Index  of  Parallel  References  to 
the  cases  cited  in  the  **  New  York  Reports.**  ^y  Chas. 
Francis  Stone.    $4.50, 

SUPPLEMENT  TO  RIDDLE'S  SUPPLEMENTARY  PRO- 
CEEDINGS.  Tracing  the  law  down  to  1876.  With  many 
Notes  and  References.     By  John  F.  Baker.     $2.00. 

TAYLOR'S  DEFENSE  OF  INSNAITY.     Opening  Address  of 
John  A.  Taylor  in  the  trial  of  John  J.  Burroughs.     $0.75. 
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